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Foreword to the Second Edition

The 2009 Treaty of Lisbon corrected the apparent constitutional anomaly inherent
in EU sports law which saw the EU play a significant role in shaping how sport is
regulated in Europe without Treaty guidance informing how that should take
place. For the first time in its history, the EU is now constitutionally competent to
promote European sporting issues, ‘while taking account of the specific nature of
sport’. As competences go, Article 165 is rather soft but as this book so skilfully
explores, its significance lies in the recognition that European law exerts a con-
siderable influence on sporting practices and that this influence should be
respectful of, but not subservient to, the specific nature of sport. Fine words, but
how can EU law respect the autonomy and specificity of sport whilst ensuring that
sport, as with all other economic activities, operates within the limits of the law?
This question has generated much literature, none finer than the work presented by
Prof. Stephen Weatherill in this updated and expanded collection of his works.

Since he first began writing in this area in the ‘distant 1980s’, Weatherill’s
message has been consistent, persuasive and above all influential. His work reveals
not only a deep appreciation of the peculiarities, and commercial realities, of
modern sport but also a masterful dismantling of the widespread perception that
European law is so beset with rigidities as to render its application to sport
unworkable. Indeed, quite the reverse. Weatherill’s work, captured so brilliantly in
this book, has educated a generation of sports professionals, lawyers and aca-
demics on how the EU’s legal order has offered sport sympathetic treatment,
although as Weatherill highlights, not always in an entirely consistent way. Yet
Weatherill also reminds us that sport is not so special as to expect, or merit,
removal from legal scrutiny. Sport is not, and should not be, above the law. Again,
fine words, but how to deliver this sympathetic treatment within the limits of the
law? Weatherill’s treatment of the Meca-Medina doping litigation displays the
author’s prescience. Less than satisfied with the reasoning of the Court of First
Instance (now General Court) to dismiss the claim brought by two swimmers,
Weatherill presented an alternative vision of how to reconcile sporting practices
with EU law, a vision subsequently followed by the Court of Justice. Legal crit-
icism is empty if one cannot present a coherent alternative.

The Meca-Medina case, and Weatherill’s writing generally, reminds sports
bodies that their claim of autonomy is conditioned on the presentation of strong
arguments, the acceptance of good governance and coherent engagement with the
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various justificatory regimes located within the EU’s legal framework. In other
words, the realms of sport and EU law overlap but within that space the pecu-
liarities of sport can find comfortable accommodation. As is revealed in his later
work, this message remains even more germane following the entry into force of
Article 165. In short, Prof. Weatherill has provided sports bodies with an intel-
lectually robust and legally credible strategy for engaging with European law
rather than their traditional approach of denying, disputing and ignoring the
influence of Brussels and Luxembourg. Accessing legal advice of this quality is
beyond the financial means of most sports bodies. Buying this book is not a second
best option.

It is a tribute to Prof. Weatherill that his work in this area is of such importance
that a collected edition of his papers is considered necessary. It is therefore
remarkable, and hugely welcome, that this honour should now extend into a
second edition. I congratulate Steve and the T.M.C. Asser Press for continuing to
lead the development of this fascinating field of enquiry. I would also like to echo
the words of appreciation extended to Prof. Robert Siekmann by Jean-Louis
Dupont in the foreword to the first edition of this book. Professor Siekmann is
himself a remarkable pioneer of this discipline whose contribution, now his time at
the Asser International Sports Law Centre has drawn to a close, should be
acknowledged.

Ormskirk, Summer 2013 Richard Parrish
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Foreword to the First Edition

I am deeply honoured and very pleased to have been invited by Dr Robert
Siekmann, the Director of the ASSER International Sports Law Centre in The
Hague, The Netherlands, to contribute this Foreword to Professor Stephen
Weatherill’s collection of writings on European Union law and sport. 1

We have one important thing in common: we are both, in our respective ways,
humble pioneers in this evolving field of law. He is a distinguished academic and I
am an enthusiastic practitioner. As such, we are, in a sense, in a symbiotic rela-
tionship. In practising before the European Court of Justice as a sports lawyer, I am
always pleased to draw on his insights and ideas in testing my arguments; and he,
of course, draws on the actual decisions of the Court itself, to provide a coherent
and critical legal analysis of how sport is being regulated at the European level and
a European sports law policy is emerging, despite the fact that the present Treaty
does not – at least as yet – contain any so-called ‘sport article’. For this reason –
and indeed many others – I very much welcome the opportunity that this book
offers me and others with an interest in sports law of being able to have access in
one place to his scholarship, insight and learned writings, which I am pleased to
acknowledge have contributed to my knowledge and understanding of the
development of European Union law in the field of sport. As a lawyer practising in
the civil law tradition, I would remind readers of the fact that the opinions of
textbook writers and academics, such as Stephen Weatherill, are one of the sources
of the law – and an important one at that!

I would also like to congratulate Robert Siekmann, who is also a pioneer in the
field of international sports law, having set up and continuing to lead with dis-
tinction the International Sports Law Centre at the prestigious T.M.C. Asser
Institute in The Hague, for having had the constructive idea for this book and
organising its publication through Philip van Tongeren, Publisher of T.M.C. Asser
Press. And, last, but by no means least, I would like to salute and warmly
congratulate Stephen Weatherill for providing us with such interesting, thought-
provoking and compelling reading.

1 The first edition was realised with the cooperation of the International Olympic Committee and
FIFPro.
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This book will, I am sure, quickly establish itself as a leading work on European
law and sport and become a vademecum for all those involved in a variety of ways
and functions, as administrators, managers, researchers, academics, marketers,
broadcasters, advisers and practitioners, in the exciting field of international sport
and the ever unfolding challenge s that the interface between European Union law
and sport provides in daily life, especially now that sport is big business
accounting for 2 per cent of the combined gross national product of the enlarged
European Union of 27 Member States.

Belgium, March 2007 Maître Jean-Louis Dupont
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I am immensely flattered and honoured that the Asser Instituut has undertaken to
publish a collection of my writing in the area of EU law and sport, and I am
delighted to see it move into a second and extended edition. I thank the Asser
Instituut most warmly for this generous mark of approval. I am delighted too to be
given this opportunity to write a short Introduction designed to sketch just why I
have always found this area to be intellectually rewarding. ‘Sport and the law’ is,
for sure, something of a niche interest – though, thanks to Jean-Marc Bosman (and
Jean-Louis Dupont too) it is a good less esoteric to claim an interest in sport and
the law today than it was back in the distant 1980s when I first grappled with the
complexities – but it is one that repays the investment of time and energy.
Researching the field tells us something about sport, of course. But it tells us
something about EU law too. Examination of the special character of sport when
placed under EU law’s microscope reveals the scope of EU trade law’s adapt-
ability to the particular context in which it is applied. And the story of EU sports
law told through the case law illuminates the way in which EU law is exploited by
actors as a lever to prise open sometimes long-established organisational patterns.
Sport has in recent years become more commercialised and more juridified too.
The challenges to its self-regulatory preferences have strengthened, and EU law
plays a significant part in this narrative. But how to assess the quality of the EU’s
contribution? That has been an abiding concern for me.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_1,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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1.1 Where Lies the Interest in ‘EU Sports Law’?

What began life as the EEC Treaty and became in 1993 the EC Treaty does not
refer to sport at all. The EEC, later the EC, was therefore not constitutionally
competent to adopt legislation with the explicit aim of regulating sport. But the
Treaty contains provisions that exert a broad control over the functioning of the
whole economy. These include, most significantly, the provisions on free move-
ment of persons and services and the rules on competition. Since sport has an
economic dimension, sporting practices fall within the broad scope of the Treaty.
Therefore sporting practices must comply with these Treaty rules. In this way EU
law has overlapped with ‘internal’ sports law.

Today we deal with the EU, not the EC, and we must reckon with the Treaty of
Lisbon, which entered into force on 1 December 2009. It has, at last, brought sport
within the explicit scope of the Treaty. It is the subject of comment towards the
end of this Introduction, and of new papers added into this second edition. But the
Treaty of Lisbon has not made any fundamental change in substance, and it
emphatically does not offer any sort of binding or comprehensive code. EU sports
law is still an ambiguous creature and its shape has been moulded incrementally
over many years, long before the rise of the Treaty of Lisbon.

It is the complex and ambiguous confluence between sporting practices and EU
law that has long stimulated my interest in this field. How legitimate is the EU’s
claim to subject sporting practices to the rules of the Treaty given that the Treaty
offers no guidance on the extent to which sport’s distinctive features should inform
the legal analysis? How legitimate are the frequent appeals of sports federations to
be permitted autonomy from legal intervention given that their decisions fre-
quently carry significant economic implications? In fact, the rapid increase in
recent years in the commercial significance of the sports sector, driven in part by
the technological and regulatory re-shaping of the broadcasting industry, has
brought with it ever more intense scrutiny of the role of law in influencing the
choices available to sports governing bodies.

My general feeling is that EU trade law should not be applied to sport in a way
that neglects sport’s undoubted special characteristics. For example, clubs in a
professional League are not competitors of the type found in normal markets.
Sports clubs need opponents – they need credible rivals. There is a pattern of
interdependence among clubs in a League which marks out organised sport as
culturally and economically distinct from sausage-making. Sport is, in some
respects, a special case, and the law should respect that, or else suffer justified
criticism for insensitive mishandling of the subject-matter. On the other hand I
have never been able to accept that sport is quite as special as is sometimes
claimed by sports federations. That is, I cannot accept that the mere fact that a
practice with economic implications is located in the sports sector is sufficient to
entitle it to immunity from legal control. Nor can I easily hide my occasional
frustration at the airily uncritical claims of those engaged in sports governance that
things are best done as they always have been done. So I have always favoured a
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model which embraces an inevitable intersection between the EU’s legal order and
sports governance – that is, one according to which sport is subject to EU law but
in which sport’s special features are relevant to the legal analysis. The interest for
me then lies in deciding just where sport has a convincing claim to special
treatment at law which recognises its special social and economic characteristics
and where, by contrast, sports bodies are engaged in self-serving defence of a
status quo which deserves no place in modern life. Sport is special. But how
special?

1.2 The European Court of Justice Sets the Scene

Three major judgments of the European Court of Justice demonstrate an evolution
in the Court’s own depiction and understanding of the issues at stake. My writing
is by no means confined to the practice of the Court, for the challenge of under-
standing EU law and policy as it affects sport necessarily demands that account be
taken of the Commission and more generally of the range of public and private
actors who exploit the EU tier of governance in order to promote their interests and
who, in doing so, frequently induce adaptation in existing national, international
and predominantly self-regulatory patterns of sports governance. But the Court’s
judgments serve to structure much of the debate and the analysis. And they illu-
minate the awkward tensions involved in shaping EU sports law and policy.

In Walrave and Koch v. Union Cycliste Internationale the Court treated the
composition of national sports teams as unaffected by the (then EEC) Treaty’s
prohibition of nationality-based discrimination where their formation is ‘a question
of purely sporting interest and as such has nothing to do with economic activity’.1

The result was understandable. There is simply no international representative
football without restrictions on selection policies – a Dutch football team made up
of Germans or Scots or Peruvians is no Dutch team at all. Rules relating to
nationality define the very nature of the enterprise. But the Court, in showing
respect for the nature of the sport, employed a poorly crafted legal formula. Its
reference to ‘a question of purely sporting interest’ which ‘as such has nothing to
do with economic activity’ is unhelpful. Clearly selection rules governing inter-
national representative football are of sporting interest. But – equally clearly, I
think – such rules have plenty to do with economic activity. International football
is big business – players enhance their profile and popularity, and therefore their
earning potential, depending on their exposure as international footballers. In
reality the spheres of sport and economics commonly overlap, for most sporting
rules are of sporting interest and they also exert an economic impact. What is
really at stake is not a group of sporting rules and a separate group of economic
rules, but rather a group of sporting rules which carry economic implications and

1 Case 36/74 [1974] ECR 1405.
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which therefore fall for assessment, but not necessarily condemnation, under EU
trade law. This is the core of my thesis that EU law and ‘internal’ sports law
cannot be kept separate.

Walrave and Koch introduced an unfortunate claim to a separation between the
sporting and the economic sphere, while also accepting that sport’s special
expectations could be taken into account in the application of EU law. The second
landmark decision, Bosman, is thematically similar.2 The Court referred to the
problem in drawing attention to ‘the difficulty of severing the economic aspects
from the sporting aspects of football’. But it did not offer a clear solution.

[T]he provisions of Community law concerning freedom of movement of persons and of
provision of services do not preclude rules or practices justified on non-economic grounds
which relate to the particular nature and context of certain matches.

The Court is in general terms accepting there is an area of sporting autonomy
free of interference by EU law, but the precise nature and purpose of these ‘non-
economic grounds’ is not easy to discern. However, as in Walrave and Koch, the
Court in Bosman, though unwilling to rule out the possibility in principle of
sporting practices falling foul of the Treaty, was prepared to discover scope for the
promotion of sport’s special concerns. It stated that

In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.3

The Treaty offers nothing that points explicitly in this direction. It did not at the
time even mention sport and even today, since the entry into force of the Lisbon
Treaty, the relevant provision (Article 165 TFEU) offers nothing sufficiently
concrete to resolve this type of dispute. But the Court, while finding that the
particular practices impugned in Bosman fell foul of EU law, showed itself
receptive to an interpretative approach which in effect writes into EU law an active
recognition of the special features of sport.

The third landmark case offers a clearer and intellectually more satisfying
explanation of the relationship between sporting rules and EU law, while main-
taining the thematic receptivity to sport’s special concerns in the application of EU
law. It is Meca-Medina and Majcen v. Commission, a decision of July 2006.4 The
applicants, professional swimmers who had failed a drug test and been banned for
two years, had complained unsuccessfully to the Commission of a violation of the
Treaty competition rules. The CFI rejected an application for annulment.5 So did
the ECJ. But whereas the CFI attempted to insist that anti-doping rules concern
exclusively non-economic aspects of sport, designed to preserve ‘noble

2 Case C-415/93 [1995] ECR I-4921.
3 Para. 106.
4 Case C-519/04 P judgment of 18 July 2006.
5 Case T-313/02 [2004] ECR II-3291.
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competition’,6 the ECJ instead stated that ‘the mere fact that a rule is purely
sporting in nature does not have the effect of removing from the scope of the
Treaty the person engaging in the activity governed by that rule or the body which
has laid it down’.7 And if the sporting activity in question falls within the scope of
the Treaty, the rules which govern that activity must satisfy the requirements of the
Treaty ‘which, in particular, seek to ensure freedom of movement for workers,
freedom of establishment, freedom to provide services, or competition’.8 This
abandons the notion of the ‘purely sporting rule’ which has an economic effect yet
automatically falls out with the reach of the Treaty. The equivocation of Walrave
and Koch is set aside. A practice may be of a sporting nature – and perhaps even
‘purely sporting’ in intent – but it must be tested against the demands of EU trade
law where it exerts economic effects. But the Court did not abandon its themati-
cally consistent readiness to ensure that in the application of EU law sport’s
special concerns should be carefully and sensitively fed into the analysis. It took
the view that the general objective of the rules was to combat doping in order for
competitive sport to be conducted on a fair basis; and the effect of penalties on
athletes’ freedom of action must be considered to be inherent in the anti-doping
rules. The Court will not place such practices beyond the scope of judicial review
as a matter of principle, but it is appropriately wary of questioning the expertise
practised by sports federations in such sensitive realms. These are sporting rules –
not purely sporting rules – and they are examined under an interpretation of EU
law which is sensitive to sport’s special concerns for inter alia clean competition.

I am not suggesting that this arrival at a model which embraces overlap between
EU law and ‘internal’ sports law solves all problems. My argument is only that
Meca-Medina focuses attention in the right direction. Previous practice, initiated
by Walrave and Koch, has tended to generate unhelpful arguments about whether a
practice is purely sporting in nature, and therefore immune from challenge under
EU law. I have never believed this to be a helpful starting-point. Better to accept
that the vast majority of sporting practices have economic implications but then to
apply EU law to them with appropriate respect for the particular sporting context
in which they are used. In Meca-Medina the Court has taken a broad view of the
scope of EU trade law, but having brought sporting rules within the scope of the
Treaty it shows itself readily prepared to draw on the importance of matters not
explicitly described as ‘justifications’ in the Treaty in order to permit the continued
application of challenged practices which are shown to be necessary to achieve
legitimate sporting objectives and/or are inherent in the organisation of sport. That,
then, becomes the core of the argument when EU law overlaps with sports gov-
ernance: can a sport show why prejudicial economic effects must be tolerated? As
the Court put it in Meca-Medina, restrictions imposed by rules adopted by sports
federations ‘must be limited to what is necessary to ensure the proper conduct of

6 Para. 49 CFI.
7 Para. 27 ECJ.
8 Para. 28 ECJ.
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competitive sport’.9 This is a statement of the conditional autonomy of sports
federations under EU law – an overlap between EU law and ‘internal’ sports law is
recognised but within that area of overlap sporting bodies have room to show how
and why the rules are necessary to accommodate their particular concerns – fair
play, credible competition, national representative teams, and so on. The result of
Meca-Medina itself demonstrates that the sporting expertise informing (in casu)
anti-doping inquiries will not lightly be set aside by judges.

1.3 The Papers Contained in this Book

In this vein a strong message of much of my work holds that sporting practices
typically have an economic effect and that accordingly they cannot be sealed off
from the expectations of what was EEC law, became EC law (between 1993 and
2009) and is now EU law – but within the area of overlap between EU law and
‘internal’ sports law there is room for recognition of the particular needs of sport,
which may admittedly differ from ‘normal’ industries. Meca-Medina, I think,
conforms to this pattern, and I welcome it. But I have long sought to make a more
general case in my writing that a claim to unconditional sporting autonomy under
EU law lacks intellectual appeal, unless it can be shown that EU law’s absence of
sports-specific material in its Treaty has led to an insensitive application of the law
which washes over sport’s legitimate interests. I have not been able to detect this.
Quite the reverse. In fact the Court and the Commission have been scrupulous in
ensuring that the special features of sport play a part in their interpretation and
application of EU law. Sometimes they are profoundly unimpressed by the
arguments advanced by sporting bodies. Sometimes they accept their force in
principle while rejecting their relevance in the particular circumstances. Some-
times they are open to persuasion. But never is sport treated like sausage-making
by the institutions of the EU.

I felt rather lonely when I wrote ‘Discrimination on Grounds of Nationality in
Sport’.10 More than a decade had passed since the landmark decisions of the
1970s, Walrave and Koch the first of them,11 which had established that what was
then the EEC Treaty is in principle applicable to sport. Bosman was not even a
speck on the horizon. Using (what is now) EU law to challenge sports practices
seemed to lack practical relevance. Who would risk taking the slow route to court
and risk exclusion from the fast-moving world of sport? My interest in writing the
article published in 1989 was largely driven by the appreciation that sport offers a
testing ground for an oddity in the structure of EU trade law. That is to say, I was
using sport to try and develop a better understanding of EU law, rather than taking

9 Para. 47 ECJ.
10 Weatherill 1989.
11 Note 1 above.
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sport as the main focus of inquiry. The legal conundrum centres on practices of
private parties which create distortions in the labour market, in particular those that
are discriminatory on grounds of nationality. They could be dealt with under (what
is now) Article 45 TFEU. They could be dealt with under (what are now) Articles
101 and 102 TFEU. If dealt with under both provisions, how could one cope with
the clashes between the distinct assumptions of competition law and free move-
ment law? After all, in markets for goods, Article 34 TFEU controls the acts or
omissions of public authorities (only), leaving Articles 101 and 102 TFEU to
deal with private practices, so the labour market seems to be worryingly
‘over-regulated’ by EU law. My overriding concern was the scope of justification,
which, as far as I could, see was different (and broader) under the competition rules
than under the free movement rules. I did not advocate a demarcation between the
two. Instead I argued that the restrictive labour practice is a curious creature which
does not fit comfortably into the structure of the Treaty and I argued that a blended
justification test should be devised.

Achieving this blend is, I think, more or less what the Court has subsequently
done – though even now the matter lacks authoritative judicial guidance. I returned
to the issue as recently as 2006, because in my view the Meca-Medina ruling on
anti-doping is best understood against a background which assumes that practices
of sports bodies that are necessary for the organisation of the game are legitimate
and lawful whichever provision of EU trade law they are tested against.12 Were it
otherwise, the Treaty system would be exposed as incoherent.

My 1989 paper on Discrimination on Grounds of Nationality contains ‘Con-
cluding Remarks’ which open with the observation that ‘The organisation of
football appears to be on a collision course with more than one area of the Treaty
of Rome’. But I could hardly have imagined just how loud the collision would
prove to be. The particular matter of discrimination in club football, which helped
to structure the argument in my 1989 paper, allowed me to reflect on the extent to
which such discrimination may be regarded as necessary to sustain professional
leagues at national level. And the matter was, of course, vigorously addressed by
the Court in Bosman,13 the case that once and for all shattered the notion that EU
law and sport mix in academic writing but never in practice.

The Annotation of the Bosman case14 took as its purpose to reflect on the
content of the judgment itself and to consider its impact from the perspective of
both sport and EU law. The Annotation covers the litigation itself and the outcome
of the case – the finding that the transfer system under challenge and nationality-
based discrimination in club football were incompatible with EU law. It also (more
ambitiously) seeks to look forward to outstanding issues, some of which had been
aired already in my 1989 paper in the Yearbook of European Law, and to reflect on
how much deeper into sporting autonomy EU law might be subsequently shown to

12 Weatherill 2006A.
13 Note 2 above.
14 Weatherill 1996.
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reach. I considered the use of EU law to challenge transfer systems within a single
Member State, reliance upon EU law by nationals of States that are not members
of the EU and its invocation even in cases of players who are contracted to a club
which they wish to leave, rather than players, like Bosman himself, who are out of
contract. These issues have duly been the subject of litigation and consequent
alteration in sporting practice. I concluded the Annotation in the Review by
doubting that sport could or should be exempted from the scope of EU law. It has
not been exempted, and I remain of the view that the case for such exemption lacks
intellectual strength.

In ‘European Football Law’15 I took the opportunity to develop some of the
ideas advanced in my Annotation of the Bosman case and to situate them in the
broader structure of the development of EU trade law. It is also a piece in which, in
the Conclusion, I am able to reflect on an abiding theme: aghast sports bodies
commonly declare that litigation will destroy their sport. But it doesn’t. The paper
was based on the classes I gave on ‘European Football Law’ at the Summer Course
of the European University Institute, on the hills outside Florence, and it allowed
me an early opportunity to appreciate just how appealing the mix of sport and the
law is to students. One reason, and from a sternly intellectual perspective not a
very good one, is that sport is vivid and generates passion. A better reason, I think,
is that sport presents unusual challenges for the law. It is ‘special’. How special?

My piece on the sale of tickets for the 1998 Football World Cup was published
as ‘0033149875354: Fining the Organisers of the 1998 Football World Cup’.16 It
reveals a case where in my view the Commission Decision consists of a proper
refusal to find sports-specific justification. This was a case of nationality-based
discrimination, a blatant violation of the basic principles of EU law. But even here,
in an instance of egregious violation of a fundamental principle of EU law, the
Commission imposed a penalty which reflected its concern to take account of the
concerns of sport. By imposing only a symbolic fine, amounting to € 1000, the
Commission explained that it took the view that the circumstances were not
adequately covered by existing practice, which had not directly concerned sporting
events, and that therefore it would show leniency. My article reveals reasons for
supposing that the Commission’s own acquiescence in the unlawful practices
might have contributed to its reticence to impose a heavier fine. It is not an
edifying tale.

In ‘Sports under EC Competition Law and US Antitrust Law’,17 I engaged in
debate about the proper application of EU competition law to sport. Bosman
famously involved the application of the free movement provisions to sport, and
the Court carefully avoided examination of the Treaty competition rules. Advo-
cate-General Lenz was not so reticent and nor was I in my Annotation of the case
in the Common Market Law Review (CML Rev.), mentioned above. By the time

15 Weatherill 1999.
16 Weatherill 2000A.
17 Weatherill 2000C.
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this paper was written the Commission was faced with an increasing number of
complaints about alleged anti-competitive practices in the sports sector and it was
plain that there was a pressing practical need to understand how the special fea-
tures of sport – organisational solidarity, scrupulous preservation of uncertainty as
to result – affected the handling of what were Articles 81 and 82 EC (now Articles
101 and 102 TFEU). The paper was presented to the Annual Conference on
Competition Law held at Fordham University in New York, one of the most, if not
the most, high-profile competition law events staged anywhere, which itself
demonstrates how hot a topic the intersection of EU competition law and sport had
rapidly become.

The 1999 Helsinki Report represents an important attempt by the Commission
to step beyond the accidents of litigation and instead to shape a framework for
understanding how and why EU law applies to sport. I wrote about it in ‘The
Helsinki Report on sport’.18 A core aim of the Helsinki Report is to help to clarify
the law. In that, it is not unsuccessful. In particular, its attempt to separate out
categories of practices that are outside the reach of EU law (as ‘the rules of the
game’) from those which are within its scope (though not necessarily incompatible
with it) is a helpful starting-point. And the Report’s assertion that ‘the basic
freedoms guaranteed by the Treaty do not generally conflict with the regulatory
measures of sports associations, provided that these measures are objectively
justified, non-discriminatory, necessary and proportional’ is about right in my
judgement, though of course it does not set aside the need to conduct detailed
examination of just when one might find sporting practices to be supported by
objective justification et al. The Helsinki Report did not stop at the Treaty com-
petition rules. The Commission recognised the social and educational functions of
sport and expressed concern that increasingly ferocious commercialisation of the
sector may damage these virtues. It identified a ‘European Model of Sport’, based
on inter alia vertical solidarity between sport’s elite and the grass-roots, promotion
and relegation, and, broader still, concern to improve health and to combat social
exclusion, xenophobia and intolerance. I have at least two anxieties about the
Commission’s thinking. First, that to make such claims is to adopt a worryingly
homogenous view of sport. Professional sport and recreational sport are very
different in structure and motivation, and to bind them together as part of a single
model may be an exercise in wishful thinking. Second, the EU lacks competence
to develop law and policy in these broad fields. The Commission, adopting the
discourse of cultural renewal, is in danger of generating expectations that it cannot
meet.

In ‘Resisting the Pressures of Americanization: the influence of European
Community Law on the ‘European Sport Model’,19 I sought to develop my
thinking about the ‘European Model of Sport’ advanced by the Commission in the
Helsinki Report. The paper focuses on the underpinning assumption that Europe is

18 Weatherill 2000D.
19 Weatherill 2000B.
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significantly different in its approach to sport from North America. From ‘draft
picks’ to closed leagues to vast salaries, Europe has a long way to catch up – and
the Commission strongly believes that not only should it not try to catch up it
should not even seek to run the same race. The paper examines the legal issues at
stake in these competing ‘models’ of sport. It concludes by reflecting that while the
Commission is plainly concerned that EU law should not propel European law
down the American path it lacks powerful tools to prevent moves in such a
direction. Moreover, there are hints that some actors in European sport are tempted
by American models. Whispers of ‘breakaway leagues’ are as common today as
they were when this paper was written, and it is likely that the ‘European Model of
Sport’ will come under increasing pressure in the years to come.

My paper ‘Fair Play Please!: Recent Developments in the Application of EC
Law to Sport’20 was prepared at the invitation of the editors of the Review. It is
designed as an overview of Court and Commission practice in the field of sport,
and it attempts to provide a thematic account of the principal concerns that animate
EU law- and policymaking in the field, against the familiar background acceptance
that the EU Treaty is deficient in sports-specific material. Most of all, the article
uses case law – on agents, on club ownership, on transfers, on broadcasting and so
on – to explore that most basic of questions, that which asks how special sport
really is. It also moves on to reflect on the ‘wider terrain’ of a policy on sport. Both
the Commission, in its depiction of a ‘European Model of Sport’, and national
political elites, in adopting the Amsterdam and Nice Declarations on Sport, display
anxiety to make more of EU sports policy than economics alone. The problem
which I identify lies in the absence of a comprehensive legal competence vested in
the EU’s institutions to act in such broader realms. I doubt it is sensible for the EU
to set itself up as an arena in which sport’s wider social and cultural virtues can be
comprehensively addressed when the constitutional reality is otherwise – as is still
is today, even after the entry into force of the Lisbon Treaty.

Is sport ‘cultural’? I think it is. But what does this mean in law? In ‘Sport as
Culture in European Community Law’21 I took the opportunity to develop further
some of the thinking directed at ‘sport’ as a heterogeneous legal and cultural
phenomenon that I had pursued in earlier papers mentioned above. This contri-
bution to a book on EU law and culture critically examines the transfer system in
football and the regulation of sale of broadcasting rights from the perspective of
the claim that ‘sport is special’ and that it therefore deserves special protection
from the normal assumptions of EU law. At stake is sport’s claim to benefits
consequent on legal immunity. The paper then examines the ‘protected events’
legislation – which affects the freedom of sports bodies to sell rights to the highest
bidder where particularly high-profile events are involved. Here I find that sport is
special in that it is asked to shoulder burdens which would not be imposed on a
‘normal’ industry. The rationale behind the ‘protected events’ legislation is

20 Weatherill 2003.
21 Weatherill 2004.
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obscure but it clearly reveals and reflects the unusual cultural prominence of sport.
The paper concludes with further expression of my anxiety that the attempts of the
EU’s institutions, most prominently the Commission, to shape a policy for sport
that is infused by social and cultural concerns tend to strain the outer edges of EU
competence, and, in so far as the Commission lacks the legal and material
resources to make good its promises, I find risks that the EU’s legitimacy may be
damaged.

‘Anti-doping rules and EC Law’22 criticises the Court of First Instance’s
decision in David Meca-Medina and Igor Majcen v. Commission. I mentioned the
case above.23 The CFI (today known as the General Court) dismissed an appli-
cation for the annulment of a Commission decision rejecting a complaint against
the compatibility with EU trade law of doping controls practised by the Interna-
tional Olympic Committee. But in doing so it adopted an approach to the auton-
omy of sports federations which seemed to me to go far beyond the existing state
of EU law and beyond what is wise. Most of all, the CFI took the view that anti-
doping rules of an excessive nature would escape review pursuant to competition
law provided that they remained limited to their proper object. This is contra-
dictory in the sense that an excessive rule would by definition not be so limited. I
developed the argument that a superior approach would be provided by reliance on
the Court of Justice’s decision in Wouters.24 That is not a case concerning sport.
But it is a ruling in which the Court insisted that a constraint on competition is
unaffected by Article 81 EC (now Article 101 TFEU) where it is unavoidably
required to sustain the functioning of an arrangement which is unobjectionable in
the light of EU law. That, it seems to me, is the way to approach anti-doping rules.
They have an economic effect. But are they necessary for the pursuit of sport? Yes
– if confined to a basis for the imposition of proportionate sanctions. My broad
concern was to connect EU competition law’s application to sport to general trends
in EU competition law, rather than to follow the CFI’s approach which produces a
peculiar generous niche in which sporting practices can hide.

The organisational structure of football is shaped like a pyramid. I considered
this in ‘Is the Pyramid Compatible with EC Law?’.25 FIFA, the world governing
body, sits at the apex. Beneath FIFA lie the continental associations – in Europe,
UEFA. On the next level down are found the national associations. And then come
the professional clubs, along with other interested actors within individual coun-
tries, the ‘grass roots’ which include regional associations and amateur bodies.
Clubs have a voice via their national associations. The richer clubs want a louder
voice and a more direct involvement in the decision-making process. The tension
that runs through this pyramid structure is created by the conflict of interest held

22 Weatherill 2005A.
23 Case T-313/02 note 5 above.
24 Case C-309/99 J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR I-1577.
25 Weatherill 2005B.
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by the governing bodies. The pyramid makes obvious sense as a means to arrange
decision-making on the rules of the game. But it is a good deal more controversial
in so far as commercially sensitive decisions emerge from the process. Consider
setting the international fixture calendar or requiring the release of players for
international duty. Clubs are increasingly frustrated by their perception that they
have too little input into decisions of this type which have a direct impact on their
business. And they are increasingly ready to go to law. The paper discussed the
Oulmers/Charleroi case on player release, which had the potential to be the next
high-profile sport-related decision of the European Court26 - although, sadly for
the academic lawyer, it was ultimately settled out of court. The issue at bottom is
one of governance. Can the pyramid survive in its current form or will the law be
used to require a redistribution of functions, involving a separation between reg-
ulatory and commercial activities of sports federations? I doubt the pyramid can be
sustained unaltered. It allocates too much commercial power to the federations in
circumstances of conflict of interest between their commercial and regulatory
functions. But the pyramid is durable – the settlement in Oulmers/Charleroi
included a louder voice for the clubs in UEFA, and the dismantling of the ‘G14’
group, but the basic shape of pyramid was not changed. Governance reform
generally comes slowly in sport – although, as tennis and cricket have in the past
demonstrated, revolution is not unknown.

In writing ‘The sale of rights to broadcast sporting events under EC law’27 I was
particularly concerned to take the opportunity to connect the important depiction
of the detail of the law with the broader thematic literature about the possibilities
and limitations of describing an EU ‘policy’ in a field where the Treaty does not
provide a comprehensive mandate. The paper accordingly traverses important
issues of competition law and policy pertaining to inter alia the permitted scope of
sale of broadcasting rights on an exclusive basis and arrangements for collective
buying and selling of broadcasting rights. The law develops with necessary
appreciation of the extraordinary changes in the technological and regulatory
structure of the broadcasting sector. When I first began to write about the appli-
cation of EU law to sport I had no need to think about unbundling of packages to
allow sale of internet rights, for example, nor indeed to think beyond traditional
free-to-air media as the place to watch televised football. But the paper also
reflects on how other areas of EU trade law, beyond sport, demand an infusion of
concerns poorly mapped out by the Treaty. EU health care law, EU consumer law
and EU labour law, for example, are shaped by the intersection of the rules of trade
integration and the values promoted in these sectors by national policymakers.
Sport is not intellectually unique in the challenge it presents to those seeking to

26 Pending Case C-243/06, lodged 30 May 2006 – SA Sporting du Pays de Charleroi, G-14
GrOxford University Pressement des Clubs de Football Européens v. Fédération Internationale
de Football Association (FIFA).
27 Weatherill 2006B.
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understand how its special features affect the interpretation and application of EU
trade law.

In ‘Anti-doping revisited – the demise of the rule of ‘purely sporting inter-
est’?’28 I addressed the ECJ’s handling of the appeal in the anti-doping case,
Meca-Medina and Majcen.29 As explained above, the CFI’s approach to anti-
doping rules was to accept that there are rules concerning questions of ‘purely
sporting interest’ which have nothing to do with economic activity. There are such
rules. The offside rule, for example. But there are few such rules and they are
hardly likely to provoke litigation. Most rules that are relevant to the organisation
of sport also have direct and nowadays substantial economic implications. So it is
with anti-doping rules. On appeal the ECJ set aside the CFI’s decision. The ECJ
dismissed the application for annulment of the Commission’s Decision but it
rejected the CFI’s relatively generous approach to the scope of sporting autonomy
to apply rules with economic effects. Sporting rules must be examined in their
proper context, including recognition of their economic effect. The Court did not
doubt that sport needs rules against doping. And it saw no reason on the facts of
the case to interfere with the two-year ban imposed. EU law recognises the need to
respect sporting expertise in such matters. But there is no special category of rules
with an economic effect which are beyond review. This analytical formula could
have been put to renewed test in Oulmers/Charleroi.30 But, as mentioned above,
that litigation was resolved ultimately (and on some levels regrettably) outside the
courtroom.

‘On overlapping legal orders - what is the ‘purely sporting’ rule?’ brought
together several of the themes that had animated much of my earlier work.31 The
core idea to which the title draws attention holds that the legal order of the EU,
established by Treaty, ‘overlaps’ with the network of rules and practices which
govern sport. The latter - readily labelled the lex sportiva - is not a legal order in
the conventional sense, in that it may not be traced to actions of public authorities,
and yet it is a set of rules which function as if they constitute a type of legal order,
one that sets the global ground rules for sport. Put another way, this paper’s
concern is to explore the relationship between EU law as a basis for controlling
sport from ‘outside’ and the network of governance which regulates sport from
‘inside’. Sports bodies have typically protested against any possibility of overlap,
preferring instead to assert that EU law must stop where the lex sportiva begins.
That argument has never prevailed before the Court or the Commission, and
instead battle has been frequently joined over a more nuanced issue - namely the
extent to which sporting rules may escape the scope of application of EU law on
the basis that they are only sporting rules, and nothing more. But the case law
reveals that this is rare. Most sporting rules also have economic implications and

28 Weatherill 2006A.
29 Note 4 above.
30 Note 15 above.
31 Weatherill 2007.
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this is the vital trigger which ensures that EU law and the lex sportiva frequently
overlap. And it is then for sports bodies to show that their practices are subject to
scrutiny under EU law but that they survive such scrutiny. And in this quest they
have been frequently successful, as the paper’s dissection of the case law reveals.
So the paper’s message is that EU law has an ‘overlapping’ tendency: it does not
stop where the lex sportiva starts. But EU law does not always, or even often, have
a destructive tendency: the lex sportiva is capable of being justified according to
the standards set by EU law.

‘The White Paper on Sport as an Exercise in Better Regulation’ is a paper that
is generally congratulatory – which is perhaps a rarer tone than it should be in my
work.32 I have some scepticism whether the current appetite in Europe for ‘Better
Regulation’ is capable of transcending base political incentives to pursue ‘Populist
Regulation’, but the Commission’s 2007 White Paper on Sport strikes me as a fine
example of the genre. It is sensibly cautious, thoughtfully nuanced and analytically
precise. As the paper concludes, the White Paper ‘gets the law right’. Best of all it
avoids some of the over-ambition which I criticized in the 1999 Helsinki Report.
The 2007 White Paper on Sport is plainly treated by the Commission as a foun-
dation stone for its future elaboration of its approach to sport, and I believe it is a
reliable and well-crafted foundation.

I returned to the matter of governance in ‘The Influence of EU Law on Sports
Governance’.33 This account is built on thematically familiar material – that EU
sports law has developed incrementally over time, through case law and occasional
Commission activity and without any explicit sports-specific Treaty foundation. It
then seeks to show how matters of governance are subject to EU law, in so far as
they have the necessary economic effects. The essential point – and problem –
remains that strictly EU law is apt to do more than to rule whether particular
sporting practices are or are not compatible with free movement and/or compe-
tition law. It is not for the EU to dictate what shall be done and it is certainly not
for the EU to adopt legislation setting out the proper shape of sports governance –
that is the province of sports federations. However, in practice, the more that the
Court and Commission interpret EU law to rule against particular governance
choices, the more they push sporting federations into areas that attract EU’s green
light. The application of EU law does not lead to the demolition of long-standing
governance structures but it may require their adaptation.

A good example of such adaptation is provided by the decision of the Court
which I examined in ‘Article 82 EC and Sporting Conflict of Interest: the judgment
in MOTOE’.34 MOTOE – the Greek Motorcycling Federation, a non-profit-making
association governed by private law – was refused the authorisation required under
Greek law to organise motorcycling competitions. This was a result of the with-
holding of consent by ELPA, the official representative in Greece of the Fédération

32 Weatherill 2008.
33 Weatherill 2009B.
34 Weatherill 2009A.
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Internationale de Motocyclisme (the International Motorcycling Federation). This
was an issue of governance – who authorises competitive events? – but it was an
issue of commerce as well, because ELPA could be sure it would make more
money from its events if MOTOE were not able to organise rival events. So there
was an economic content to the matter, which brought EU into play. The Court did
not deny that sports require a system for deciding which events should be per-
mitted, and when. But, to use the applicable legal terminology under what was
then Article 82 EC and is now Article 102 TFEU, the decision-maker must not
abuse that dominant position. As the Court put it, the objection here was that
ELPA could ‘distort competition by favouring events which it organises or those in
whose organisation it participates’. The message of the ruling is that an adjustment
in governance was required – to eliminate (in short) the conflict of interest under
which ELPA laboured.

Another ruling of the Court formed the basis of my comment, ‘The Olivier
Bernard case: how, if at all, to fix compensation for training young players?’.35

Like Bosman, its famous predecessor, the case involved the transfer system in
football. And like Bosman, the ruling in Bernard allowed for the possibility of a
transfer system, but within limits set by EU law. A compensation scheme designed
to reward clubs that invest in training young players (‘joueurs espoir’) is not
outlawed, even if the result is that a player’s exercise of contractual freedom and
right to move between Member States is affected. But exactly what EU law will
tolerate is left unclear, as my comment discusses. This is important: the Court
deliberately leaves the detailed renegotiation of the scheme to the football
authorities themselves. It shows some respect for the nuts and bolts of governance
choices.

The paper ‘‘Bosman changed everything’’36 was published in a book ‘‘The Past
and Future of EU Law’’ which was built on a rather brilliant idea: to take the
classic cases of EU law and ask four writers to consider why and how the decision
was significant and how different the development of law might have been without
they relevant key decision. The editors of the book allocated me Bosman – a case
of typecasting, perhaps, but not unwelcome. And the paper seeks to show the Court
engaged seriously with sport’s special character in Bosman and thereby set the
scene for careful shaping of an EU law and policy applicable to sport. This links
Bosman to many other of EU law’s landmark decisions: the Court goes far beyond
the explicit terms of the Treaty in an attempt to shape a legal order that is apt to
meet the objectives sketched, sometimes vaguely, by the founding Treaties. My
paper ‘EU sports law: the effect of the Lisbon Treaty’ was written in celebration of
a landmark in EU sports law.37 The entry into force of the Lisbon Treaty on 1
December 2009 completely changed the constitutional context. Until that moment
there was no formal reference to sport in the EU’s founding Treaties. So the rise of

35 Weatherill 2010D.
36 Weatherill 2010A.
37 Weatherill 2012.
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EU sports law had always had to reckon with the criticism that, at best, it was an
exercise in piecing together themes on an incremental basis, unsupported by any
textual direction, and that, at worst, it was a constitutionally illegitimate intrusion
by EU law into areas that simply did not concern it. Neither argument convinced
me even pre-Lisbon, as the earlier papers in the book consistently show, but the
entry into force of the Lisbon Treaty took much of the heat out of such antagonistic
debates. From 1 December 2009 EU sports law is undeniably a constitutionally
respectable field of inquiry and the relevant Treaty provision, Article 165 TFEU,
offers textually explicit thematic pegs on to which to hang one’s intellectual
analysis. The Treaty now recognises ‘the specific nature of sport’, and its ‘social
and educational function’. The EU is charged with the mission to develop ‘the
European dimension in sport’, and it shall promote ‘fairness and openness’. A new
era! Or so it seems. The paper is built on a thematic argument that the influence of
the Treaty of Lisbon is in truth profound but also trivial. It is constitutionally
profound. Sport is subject to explicit reference within the EU’s foundational
Treaties for the very first time. But for two principal reasons the Treaty’s influence
is also trivial. The content of the new provisions have been drawn with immense
caution. The EU’s newly acquired legislative powers are in fact textually slender,
and they are not likely to be backed by significant budgetary resources either.
Moreover, although it is novel to see phrases such as ‘the specific nature of sport’
in the Treaty itself, the paper argues that the whole story of EU sports law, in the
hands of first the Court and lately the Commission too, has been laced with
assiduous concern to reflect and respect the specific nature of sport in the inter-
pretation and application of the Treaty rules on free movement and competition.
Look at the case law, from Walrave and Koch in 1974 and onwards, look at the
Commission’s 2007 White Paper on Sport - sport is not and never has been treated
as if it were sausage-making. So in practice there may well be nothing new at all in
Article 165 TFEU. The Lisbon Treaty, in my estimation, grants constitutional
approval to the long-established acceptance of the Court and the Commission that
sport is special - but not quite as special as sports federations sometimes claim.

Although my assessment of the changes made by the Lisbon Treaty is that they
are unlikely to have any radical effect in practice, that is not to suggest that they
are without interest. In ‘Fairness, openness and the specific nature of sport: does
the Lisbon Treaty change EU sports law?’ I attempted to show how the new Treaty
language could be used to develop EU sports law in a more thematically structured
direction.38 In particular the paper discusses ‘fairness’ (in the context of vertical
solidarity) and ‘openness’ (in the context of rules limiting participation in com-
petition by non-nationals) and asks whether the Lisbon Treaty offers anything new.
My sense is that EU law was already sensitive to such concerns, and so I believe
the Lisbon Treaty’s changes and linguistic innovations may serve to re-frame the
legal analysis but are unlikely to herald any shift in the practical application and
scope of EU sports law.

38 Weatherill 2010C.
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‘Is there such a thing as EU sports law?’ has an unsurprising answer.39 It is
‘yes!’ The paper shows the sweep of EU sports law over several decades, bringing
it up to date with the entry into force of the Lisbon Treaty. The principal argument
is that much of the Lisbon reforms simply follow what had already been developed
by Court and Commission over the years, but it warns that it is at least possible
that Lisbon will be used to adjust practice, referring once again to the potential
vitality of ‘fairness’ and ‘openness’ as principles of EU sports law.

My motivation in tackling the issues addressed in what subsequently became
‘Engaging with the EU in order to minimise its impact: sport and the negotiation of
the Treaty of Lisbon’40 was, quite simply, puzzlement. Sport was accepted into the
formal text of the EU Treaties for the very first time on the entry into force of the
Lisbon Treaty in December 2009, but I found it very hard to track down how and
why the eventually agreed text had been shaped. At the Convention on the Future
of Europe in October 2002 the Praesidium presented a ‘preliminary draft Con-
stitutional Treaty’, and there was at this stage no place for sport. However, the
draft text released by the Praesidium in February 2003 inserted sport into Part I of
the Treaty as an area where the EU would be competent to take supporting action.
Why the change? In an explanatory Annex attached to that February 2003 docu-
ment, it was explained that this followed on from the conclusions of Working
Group V on Complementary Competencies, chaired by Henning Christophersen.
But in fact the Final Report of that Working Group, published on 4 November
2002, did not agree sport should be included. It stated it should not be included! So
something remarkable happened, but there was no trace on the record. And it
happened again. The Draft Treaty establishing a Constitution for Europe submitted
to the President of the European Council in Rome in July 2003 included references
to sport. But there was nothing about ‘specificity’ as such. The Treaty establishing
a Constitution finally agreed in late 2004 provided that ‘The Union shall contribute
to the promotion of European sporting issues, while taking account of the specific
nature of sport, its structures based on voluntary activity and its social and edu-
cational function….’ (and that was retained and is now found in the Lisbon Treaty,
see the new Article 165 TFEU). So, sometime between mid-2003 and end-2004, a
reference to sport’s ‘specific nature’ was added and again I could find out from the
record why, or when. Clearly a lot was going on behind the scenes, but how to find
out what had occurred? I was immensely fortunate to be put in touch with Borja
García, a brilliant scholar, who not only knew a lot about the background, he was
also able to place a subtle and thematically nuanced analytical framework to
surround my more mundane legal analysis. And the outcome of our collaboration
was this jointly-authored paper. It reveals the clever lobbying strategies employed
by sports bodies in order to exert influence over the process of Treaty negotiation
and revision. Using allies such as national sports ministers, the Commission’s
sports unit and exploiting the power of the EU Presidency - a multi-level strategy

39 Weatherill 2010B.
40 Garcia & Weatherill 2012.
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well suited to address the multi-level character of the EU - sports bodies were able
to push sport carefully up the political agenda to the point where ultimately its
inclusion in the Treaty was backed by sufficient momentum to defeat any lingering
resistance. But they did not get the ultimate prize, which would have been
exemption from EU law. Instead they extracted only the rather ambiguous text
which is now Article 165 TFEU, with its references, inter alia, to the specific
nature of sport. Sports bodies, we found, engage with the EU precisely in order to
minimise its impact – their aspiration in securing for the first time explicit refer-
ence to sport in the Treaty was to keep it (most of all, the Court and the Com-
mission) at bay more effectively than in the past. But the paper concludes that the
relevant provisions of Treaty of Lisbon dealing with sport leave open scope for
future contestation about the interaction between EU law and policy and systems
of sports governance and may in fact do more than repeat what is already EU law
orthodoxy in application to sport. That is, if one believes – as I have consistently
argued - that in fact the specific nature of sport has always been accommodated in
EU law then Lisbon is unlikely to change the outcome of free movement or
competition law cases, even if it is significant at the formal level in banishing any
argument that the EU has no constitutional mandate to intervene in sport. So, we
conclude, the result may be to induce sports bodies to co-operate more closely with
the EU’s institutions in order to secure negotiated resolution of outstanding issues.

1.4 Concluding Remarks

I believe that the practice of the Court of Justice of the European Union and of the
Commission reveals a painstaking concern to piece together a sports policy of sorts
at EU level. The Treaty for a long time did not help. It did not even mention sport
until 2009. Until that time, given that the EEC, later the EC and then the EU,
possesses a set of attributed competences, of which sport was not one, it was open
to argue that there is sports governance and there is EEC (EC, EU) law, and there
is no overlap between the two. So one option was to refuse to apply EU law to
sport. That would have sheltered a huge range of practices with economic impact
from the assumptions of EU law, damaging the achievement of the objectives of
the Treaty. It would have been deeply undesirable and the Court rejected that route
ab initio in Walrave and Koch.41 Another option would have been to apply EU law
to sport as if it were a normal industry. That did not tempt the Court in Walrave
and Koch either – rightly so, for sport is not an industry like any other. Instead the
Court and Commission have taken a more ambitious, creative and yet realistic
approach. That has demanded a significant investment of resources in making
sense of the intersection between the demands of EU law and the aspirations of
sport. The EU institutions necessarily proceed in an incremental manner. The

41 Note 1 above.
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opportunities to shape a ‘policy’ are constrained by the constitutional limitations
on the matters to which they may pay attention. The EU possesses only the
competences attributed to it. Its authority to supervise sporting practices derived
for a long time exclusively from the broad functional reach of the relevant rules of
EU trade law (free movement and competition law, most conspicuously), but it
was denied any specific legislative competence in the field of sport. Incremen-
talism is also ensured by the accidental patterns of litigation, which may cause
practice to develop according to unexpected, eccentric rhythms. The Treaty of
Lisbon has changed everything – and it has changed nothing. True, since its entry
into force in 2009, there is now a legislative competence in sport attributed to the
EU. It is found in Article 165 TFEU – but it is strikingly narrow and it is not likely
to generate anything high-profile. Notions such as ‘fairness’, ‘openness’ and, more
broadly still, ‘the specific nature of sport’ have been embedded into EU law by the
Lisbon Treaty and they too are found in Article 165 TFEU – but they are easily
recognised as reflections of pre-existing practice and they do not promise any
radical new dawn for EU sports law. Incremental development is likely to con-
tinue, particular in the application of the Treaty rules on free movement and
competition, which were left in all significant respects untouched by the Lisbon
Treaty.

These observations concern most prominently the Court of Justice and the
Commission, both of whom are responsible for individual decisions applying the
law, though the broader policy direction periodically offered by the Council, the
European Council and the Parliament may also serve to embroider the tapestry. It
is therefore of the highest importance to ensure that one does not over-state the
possibilities of a systematic account of relevant EU law. On the other hand, this is
not necessarily to concede that EU law is ripe for criticism. A qualitative account
of its role is required. That the Treaty does not lends itself to the shaping of a
comprehensive policy of the type that one would expect to find in a national setting
does not entail that it is flawed, only that it is different. This is not a challenge that
is in any sense unique. In fact, across a great many areas of EU law, policy and
practice, one is confronted by the need to make some sort of sense of a set of laws
and practices which are not constitutionally dedicated to dealing with the partic-
ular subject matter of concern and which are frequently lacking in detail and
sophistication. So the EU has to shape a policy of sorts on all manner of things.
Such is the practice of attributed competence or ‘conferral’, guaranteed as a
principle of EU law by Article 5(1) of the Treaty on European Union. I hope that
my work is thematically bound together by concern to explore how far the
argument that ‘sport is special’ convincingly reaches, and to consider whether EU
law is apt to reflect the aspirations of sport when it is shown to be truly special. My
general conclusion is that the institutions of the EU have built an EU trade law
which is respectful of sport’s peculiarities.
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2.1 Introduction

This paper is concerned with labour practices which are discriminatory on grounds
of nationality and which are put into effect by private employers. The example
chosen for the purposes of analysis is the discrimination against non-nationals
practised by football clubs in most Member States of the Community, but it is
suggested that the problem under investigation extends beyond football and indeed
beyond sport, to discriminatory preferences which may be exercised by private
bodies such as trade unions, professional bodies, employers, or employers’ asso-
ciations. The legal issue which appears to pose most difficulty in this area is the
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potential overlap between Articles 48 and 85–86 of the Treaty of Rome. It is
suggested that the discrepancies which exist between these provisions are accen-
tuated by the possibility that action to combat the discriminatory rules may be
taken on two levels, at Community level and/or at national level, making use of
national systems of remedies before national courts.

2.2 The Discriminatory Player Restrictions

All the fifteen national football associations in the 12 Member States of the
European Community1 are members of UEFA.2 European football’s governing
body, the headquarters of which are in Switzerland and which has over thirty
member national associations. In most countries, limits are placed on the number
of foreign players who are permitted to play for clubs in domestic fixtures,
ostensibly in order to protect the well-being of the domestic game. The limits vary.
In Italy, the maximum has recently been raised from two to three, and all leading
clubs take advantage of this concession. In England, where in practice foreign
players are relatively rare, clubs may not field more than three players who are not
citizens of the United Kingdom or who have not been resident in the United
Kingdom for a continuous period of five years. The first condition is an instance of
direct discrimination on grounds of nationality; the second condition, a residence
requirement, constitutes indirect discrimination on grounds of nationality. Both
forms of discrimination are caught by Community law.3 Within these limits,
however, there are various anomalies and concessions. For example, in the English
League, it is unsurprising that Scottish, Welsh, and Northern Irish players are not
classed as foreign for the purposes of football team selection; but neither are
nationals of the Republic of Ireland. France has a special regime for Algerians,
Portugal for Brazilians, By contrast, a small number of countries, including
Scotland, impose no restrictions at all.

These limits, which appear discriminatory on grounds of nationality, are
imposed by the individual governing bodies of the Football Leagues in each
Member State, with the support of UEFA. Naturally, the clubs themselves are also
involved in the application of these rules in declining to sign extra foreign players,
in the performance of their contractual obligations to the national bodies. The
precise legal nature of the limits imposed and the legal interrelation between the
various bodies concerned is of considerable importance in identifying whether,
and, if so, how, the limits may be susceptible to challenge.

1 The numerical discrepancy arises because there are four associations in the UK.
2 Union des Associations Européennes de Football.
3 On indirect discrimination, see, e.g., Case 152/73 Sotqiu v. Deutsche Bundespost [1974] ECR
153. On objective justification for such discrimination, see below, Sect. 2.3.2.1.

22 2 Discrimination on Grounds of Nationality in Sport



The European Commission has taken the view that these restrictions contravene
the principle of free movement of labour in the European Community, but talks
aimed at removing the limits have broken down on a number of separate occasions
over the last decade, most recently in 1987 when UEFA withdrew from negotia-
tions. The Commission, stating that 1992, the intended date for the completion of
the single internal market,4 is the deadline for the elimination of these restrictions,5

has indicated that it will support individual clubs wishing to initiate a legal
challenge to the system.

UEFA’s response has been to insist on the special situation of the football
industry. It has announced the introduction of a new rule which will govern player
eligibility in the three annual European club football competitions for which
UEFA bears organizational responsibility.6 This stipulates that in the three tour-
naments each club shall be restricted from the start of season 1988–1989 to four
‘non-national’ players.7 A non-national player is one not qualified to play in
international matches for the national representative team of the national associ-
ation to which that club belongs. The basis of eligibility for such a national
representative team is the link of nationality.8 Obviously a French player in Italy or
a Greek player in Belgium would be a ‘non-national’, but on a domestic note, it
should be realized that for these purposes a Scot is to be regarded as a non-national
in England and, vice versa and perhaps more pertinently given recent player
transfer trends,9 an Englishman is a non-national in Scotland.

The matter has also attracted the interest of a number of Members of the
European Parliament, leading to the adoption by the Parliament of a Resolution
approving a report drawn up by Mr Janssen van Raay on behalf of the Committee
on Legal Affairs and Citizens’ Rights.10 This text places the issues raised by the
practices prevailing in the football industry firmly in the general context of the

4 Art. 8A EEC, introduced by Art. 13 SEA.
5 This should not be taken to suggest that the period up until the end of 1992 constitutes a new
transitional period, during which the existing Treaty rules lapse – though cp. in this respect the
concerns of Pescatore 1987, 9–18. It is submitted that the 1992 date in this context has no formal
legal significance and is instead merely a date chosen by the Commission in the exercise of its
powers to enforce Community competition law.
6 The three competitions are the European Cup the most prestigious, contested every year since
1956 by the national champions) the European Cup-Winners Cup, and the UEFA Cup.
7 Art. 12(3) Regulations of the UEFA Club Competitions, 1989–90. A transitional period
applies: a non-national registered prior to 3 May 1988, is excluded, i.e. is treated as a national,
until the termination of the players registration with the club or the end of season 1990–1,
whichever is earlier.
8 The precise nature of the required link varies from State to State. The matter is particularly
complicated in the UK, above note 1.
9 When Glasgow Rangers lost the 1983 Scottish FA Cup Final they had no English players; their
team defeated in the 1989 Final contained 6 English players.
10 Doc. A2-415/88, adopted 11 April 1989.
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individual worker’s fundamental right of free movement within the common
market.11 The Parliament’s Resolution uncompromisingly declares:

the restriction on the number of foreign players entitled to play for a professional football
team to be a proscribed discrimination on grounds of nationality, a contravention of
freedom of movement pursuant to Article 48 of the EEC Treaty and a violation of Article
85 of the EEC Treaty, in so far as nationals of the Member States of the European
Community are concerned.

This paper will investigate these allegations. It will assess the applicability of
Article 48 and Article 85, both of which are mentioned in the Janssen van Raay
Report, and will consider whether infringements have occurred. Methods of
enforcement of the Treaty rules will be examined. This is of particular importance
given the fact that Community law is subject to ‘dual vigilance’12 and conse-
quently its enforcement may be undertaken both by the Commission and by
individuals pursuing litigation before national courts. It should be emphasized that
the several issues raised illuminate areas of the application of Community law of a
significance far more extensive than the football industry. It is submitted that some
fundamental legal issues relating to the treatment of labour practices in the
common market and to the enforcement of Community law are raised.

2.3 Is There a Breach of the Treaty?

2.3.1 Sport and the Treaty of Rome

The European Community is not omnicompetent. Therefore it must first be
established that sport falls within the ambit of the Treaty, before application of the
rules of Community law to the discriminatory player restrictions can be
considered.

It has been clear that professional sport may fall within the Treaty since the
European Court’s decision in Walrave and Koch v. Union Cycliste Internatio-
nale,13 a case considered more fully below. The Court declared that: ‘Having
regard to the objectives of the Community, the practice of sport is subject to
Community law only in so far as it constitutes an economic activity within the

11 The Report also considers the football transfer system unlawful: ‘[…] a latter-day version of
the slave trade […]’ On English law and the transfer system, see the leading case of Eastham v.
Newcastle United [1964] Ch. 413; for a historical survey, see Grayson 1988, 35–7, 260–8; for
analysis in the legal context, see, e.g., Treitel 1987, 349. On a separate matter, the Report also
declares ‘without legal base and […] contrary to the free movement of people’ the exclusion of
English clubs from European competition as a result of the tragedy at the Heysel Stadium,
Brussels in 1985. On this point, see profound analysis by Evans 1986, 510–48.
12 Case 26/62 Van Gend en Loos [1963] ECR 1 [1963] CMLR 105.
13 Case 36/74 [1974] ECR 1405, [1975] 1 CMLR 320.
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meaning of Article 2 of the Treaty.’14 ‘Economic activity within the meaning of
Article 2’ is of such breadth that there can be no doubt that professional football,
which represents a minor but genuine aspect of the market economy,15 is subject to
the Treaty rules designed to achieve a single market.

Which specific Treaty rules may be breached? There are two obvious candi-
dates, already alluded to; Article 48, which provides for the free movement of
workers within the Community and the abolition of discrimination based on
nationality; and Articles 85 and 86, the Treaty rules on competition, which forbid
activities by undertakings incompatible with the common market. Rules which
seek to preserve a special status for footballers who are nationals of the State
within which the particular League is situated appear prima facie to infringe both
sets of provisions.

It may already be noted that the potential overlapping jurisdiction of Article 48
and Articles 85/86 is of especial interest. There are significant differences between
the scope of the provisions and therefore the potential parallel application of the
rules is capable of creating practical and theoretical difficulties. However, as a
means of initiating the inquiry, the two provisions will be considered separately,
first, Article 48, then Articles 85 and 86.

2.3.2 Article 48 EEC

Freedom of movement for workers shall be secured within the Community by the
end of the transitional period at the latest. Such freedom of movement shall entail
the abolition of any discrimination based on nationality between workers of the
Member States as regards employment, remuneration and other conditions of work
and employment […]

Paragraph (3) of Article 48 proceeds to identify particular rights inherent in this
general provision, including rights to accept offers of employment actually made
and to move freely within the territory of Member States for this purpose.

Article 48 is an amplification in a specific area of the fundamental Community
rule against discrimination on grounds of nationality found in Article 7 EEC:

Within the scope of application of this Treaty, and without prejudice to any special
provisions contained therein, any discrimination on grounds of nationality shall be
prohibited.

Article 48 should also be read in conjunction with Articles 52 and 59, which
apply parallel regimes to the freedom of establishment and the freedom to provide
services in the Community. As a general proposition, these three sets of provisions

14 Para. 4 of the judgment.
15 The total ‘live’ audience (i.e., excluding television) for League football in England and Wales
alone in season 1988–9 was 18,447,565 (Source: The Football Trust).
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should be read as a complementary package.16 For the present purposes, analysis
will be confined to Article 48, for it is plain that a professional footballer is a
worker, rather than self-employed or the provider of services. It should however be
noted that sportsmen and women competing in individual events such as golf and
tennis may be covered by Articles 52 or 59, rather than 48 The same is true of
sports teams.17 Such cases would require careful investigation to determine
whether they fall within the limited, anomalous areas under Articles 52 and 59 in
which rules different from those applicable to workers under Article 48 reign.18

Finally, Article 48 is amplified by a range of secondary legislation, which
elaborates the application of the rule against nationality-based discrimination in
particular cases. Thus, for example, Regulation 1612/68 amplifies rights of
equality in eligibility of employment in Title 1: and in Title II assures the migrant
worker of equal treatment in respect of a range of conditions of employment,
including the broadly-defined ‘social and tax advantages’.19

The Treaty of Rome therefore outlaws discrimination in employment on grounds
of nationality by dint of, in ascending order of specificity, Article 7, Article 48, and
the range of secondary legislation which supports Article 48. Consequently, it may
be thought that, prima facie, Article 48 and Regulation 1612/6820 are infringed in
the cases under consideration. One might compare Commission v. France, com-
monly referred to as the French Merchant Seamen case.21 The French Code du
Travail Maritime, as implemented by Ministerial Order, stipulated that the crew of
French merchant ships should comprise at least three Frenchmen to each seaman of
any other nationality. The European Court ruled that the legislation was discrimi-
natory and unlawful under Article 48. However, the discriminatory football player
restrictions are not legislative measures; nor are they connected with a central

16 On the parallel interpretation of these provisions. See Case 48/75 Royer [1976] ECR 497,
[1976] 2 CMLR 619, where the Court responded to questions referred under Art. 177 despite the
fact that the national court had failed to specify whether the case was covered by Art. 48 or 52. It
should also be noted in this respect that the Court in Walrave and Koch, above, note 13, saw no
need to determine whether a contract of service (Art. 48 or a contract for services (Art. 59) was in
issue, because ‘the rule of non-discrimination covers in identical terms all work or services’ (Para.
7 of the judgment). The same approach may be identified in Donà v. Mantero, below, note 26.
17 See Evans 1986, 510–48.
18 See Wyatt and Dashwood 1987, 206–7. The most significant distinctions between the three
provisions reside in the scope of the rights granted to beneficiaries by virtue of supporting
secondary legislation. Most strikingly, Reg. 1612/68 applies only to workers under Art. 48, these
falling within Arts. 52 or 59 must rely on the general rule against discrimination on grounds of
nationality enshrined in Art. 7 EEC, the scope of which is inexplicit. This issue lies beyond the
scope of the present analysis and is of no direct relevance to it, but compare, e.g., Case 795/83
Gravier v. City of Liège [1985] ECR 593, [1985] 3 CMLR 1; Case 39/86 Lair v. University of
Hanover [1989] 3 CMLR 545; Case 197/86 Brown v. Secretary of State for Scotland [1988] 3
CMLR 403; Case 63/86 Commission v. Italy [1989] 2 CMLR 601.
19 Art. 7(2) of the Reg. See Wyatt and Dashwood 1987, 176–80; O’Keeffe 1985, 93.
20 See particularly Arts. 1(2), 4.
21 Case 167/73, [1974] ECR 359. [1974] 2 CMLR 216. See Goyder 1988, 76; Wyatt and
Dashwood 1987, 175.
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feature of the market economy such as shipping. Fuller analysis is required to
support the submission that they should be held contrary to Article 48 in a manner
similar to that applied in the French Merchant Seamen case.

2.3.2.1 Are the Rules Within the Scope of the Treaty?

A strict application of this rule against discrimination could give rise to some
surprising results. Is there discrimination on the basis of nationality, contrary to the
Treaty, if selection for the Italian national football team is limited to Italians? The
answer is plainly in the negative and the reason can be discerned from the Court’s
statement in Walrave and Koch, alluded to earlier.22 Professional sport falls within
the Treaty when it constitutes an economic activity, but there are circumstances in
which its rules fall outside the scope of this classification. In Walrave and Koch,
the Court was prepared to accept the legality of discrimination against foreign
participants ‘for reasons which are not of an economic nature’, citing as an
example ‘matches between national teams from different countries’. The dis-
crimination inherent in the selection of a national representative team occurs for
longstanding reasons of a purely sporting nature, rather than for economic reasons.
The matter to which the rule relates falls outside the scope of the Treaty of Rome.
Therefore, limiting eligibility for selection for the Italian national football team to
Italian nationals is permissible under Community law, for it constitutes discrim-
ination imposed without reference to economic motives or considerations. It is a
matter of ‘national pride and identity’,23 outwith the economic sphere.24

However, this does not lead to the conclusion that the several discriminatory
rules in different Member States relating to League football are outwith the ambit
of the Treaty and therefore permissible. Such special considerations advanced in
the case of national teams appear inapplicable in the case of normal football
League matches, since such fixtures are not in general played by distinctively
representative teams. League football is an economic activity of some significance;
English clubs are registered companies and one, Tottenham Hotspur plc, is listed
on the Stock Exchange. The clubs are primarily businesses, rather than repre-
sentatives, and their player selection policies reflect this fact.25

22 See above note 13.
23 Consideration 10 of the Parliament’s Resolution adopting the Janssen van Raay Report, above
note 10 which endorses the special status of national representative teams.
24 This approach could also uphold discrimination in the selection of traditionally representative
regional teams. Yorkshire County Cricket Club only selects Yorkshire-born players – it is the
only one of the 17 first class counties to maintain this restriction. The discrimination is
permissible, because it forms the means of preserving the uniquely representative nature of the
team; it is not part of the economic structure or motivation of the club.
25 This suggests that amateur clubs practising discrimination are not covered by the Treaty; sed
quaere the possible relevance of Art. 7(2) Reg. 1612/68, above note 19; see Ubertazzi 1976, 635,
644–7.
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However, Advocate-General Trabucchi in Donà v. Mantero26 appeared
cautiously prepared to consider ordinary League clubs practising discrimination to
be unaffected by the Treaty on the ground that they may qualify as national
representatives in European inter-club competition; and that therefore their dis-
criminatory practices exist for purely sporting reasons. It is submitted that this is
an unwarranted curtailment of the scope of the Treaty. A club side is not a
representative eleven analogous to a national selection. A club may be thought to
represent a city and a country, but, exceptional cases apart,27 the players them-
selves are not selected on such a basis – ‘Die Person und die Herkunft der ein-
zelnen Spieler bleibt im Hintergrund’ – ‘the identity of the individual player is of
only background interest’.28 Few leading club sides possess more than a minority
of players native to the club’s home city,29 and even fewer successful clubs are
without overseas representation in their ranks.30 This is particularly true in
England where it is common for club honours to be won by teams boasting a
minority of English players.31 There is no evidence that the clubs are deprived of
local support and identity as a result of such player recruitment policies.32 In the
light of these practices, Advocate-General Trabucchi’s suggestion that profes-
sional club football can be seen as representative and therefore pursuing
discriminatory policies for purely sporting reasons must be rejected.

It must be admitted that the Court has on occasion shown itself receptive to the
argument that rules which produce an effect which is discriminators on grounds of
nationality may none the less fall outside the scope of the Treaty if the differen-
tiation is explicable on objective grounds unconnected to nationality.33 Thus, third

26 Case 13/76 [1976] 2 CMLR 578, [1976] ECR 1333.
27 A small number of exceptions exists, where player selection is governed by local
representativity criteria, e.g., in cricket, Yorkshire, above note 24; in football, the Spanish
League side Real Sociedad de San Sebastian, which finally surrendered its Basques-only policy at
the start of season 1989–1990.
28 Hilf 1984, 517, 521 [the translation is the author’s own]; cf. consideration 8 of the
Parliament’s Resolution adopting the Janssen van Raay Report.
29 For example, for the 1989–1990 season, Liverpool’s playing staff of 34 consisted of only 10
Liverpool-born players, 18 were born outside England (Rothman’s Football Yearbook. 20th Year,
Queen Anne Press). This pattern is typical of most English First Division clubs.
30 Liverpool’s first victory in the European Cup came in 1977 with a team including two non-
English players. Since then, the only team to win the trophy with an entirely ‘home-grown’ 11
was Steaua Bucharest in 1986. The victory of Milan in 1989 was typical; they fielded 8 Italians
and 3 Dutchmen.
31 Three of the last live FA Cup winning teams (up to 1989) have fallen into this category. The
last English team to reach the European Cup Final were Liverpool in 1985, when 9 of their 11
players were internationals of countries other than England.
32 Quaere the value of such evidence, if adduced, as a means of escaping the ambit of the Treaty,
the issue under consideration in this Part; or as a means of justifying such discrimination, cf.
below, Sects. 2.3.2.3, 2.3.3.3 and 2.4.2.2. Note also, issues of proportionality: is it permissible to
subject all clubs to such rules even if evidence of some lost support exists?
33 Schermers 1983, Paras. 89–94; Sundberg-Weitman 1977, 70–85, 109–11.
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party liability insurance required to register a motor car in Germany was generally
available with the benefit of a ‘no claims’ bonus. However, this advantage was not
offered in the case of cars with customs registration plates. It was argued34 that this
rule prejudiced car owners who were either not nationals of or not resident in the
Federal Republic. Such owners would have a particular need for such plates, in
view of their interests outside the Federal Republic. The system did not auto-
matically advantage German nationals over nationals of other Member States;
indeed, the complainant was a German national resident in Belgium. However, it
was argued that the consequence in practice was indirect discrimination on
grounds of nationality prohibited by the Treaty,35 because the rule would mainly
affect nationals of Member States other than the Federal Republic. The Court
found no illegality. The system was based ‘exclusively on objective actuarial
factors and on the objective criterion of registration under customs plates’.36 The
indirect effect based on nationality was held purely incidental. There appears to be
little scope for arguing that the rules of the English League, which are tied to
citizenship and residence,37 could be upheld on this basis, but one might argue that
the rules of UEFA applicable to European club competition38 are tied not to
nationality per se, but to eligibility for national representative teams. Since such
national teams are permissible under Community law.39 The related rules in club
football also acquire objective justification despite their indirect discriminatory
effect. This argument possesses some force, but it is submitted that it should not be
accepted. The flaw, put crudely, is the absence of causal link. Why should the
composition of a club side be tied to the incidental fact of individual eligibility for
national representative football? It is submitted that the preceding analysis of the
practice of team selection demonstrates that a club is an entity independent of the
identities of particular football players. Liverpool are no less an English club, or
indeed a Merseyside club, when they field a majority of players unavailable for
selection as England internationals.40 There is no objective reason for supposing
that the nationality of the playing staff of a club should reflect the identity of the
State in which the club plays.41

34 Case 251/83 Haug-Adrion [1984] ECR 4277, [1985] 3 CMLR 266. See also Case 182/83
Fearon [1984] ECR 3677, [1985] 2 CMLR 228.
35 The insurance rules were State approved; this was not simply a case of horizontal direct effect,
cf. Sect. 2.3.2.2 above.
36 Ibid., Para. 16. The Court did not expand on this view. The defendant had argued that cars
bearing a plate are an increased insurance risk because the car is likely to be driven abroad in
areas unfamiliar to the driver (see A-G Lenz’s Opinion).
37 See above, Sect. 2.2.
38 See above, Sect. 2.2.
39 Walrave and Koch, note 13 above.
40 See notes 29–31 above.
41 The rules of the English League, which make no distinction between English, Welsh, Scottish,
or Irish players, offer strong support for this view. The UEFA rules, which make this distinction,
can scarcely be objectively justifiable, given that the British association themselves see no need
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It is therefore concluded that UEFA’s requirement of eligibility for the national
representative team is not susceptible to objective justification. At both domestic
and European level, the rules are in fact a device to protect the health of the
domestic game, by preventing an influx of overseas players who would be capable
of denying opportunities for development to young home players. Without
assessing the merit of this contention, it must, at this stage of the analysis at least,
be rejected. The argument advanced is essentially a broad economic justification
and cannot support a contention that the rules under examination escape the ambit
of the Treaty. Such arguments are relevant only to justification within the specific
exceptions permitted by the Treaty – in this case, Article 48(3), considered below.

2.3.2.2 Are the Treaty Rules Horizontally Directly Effective?

The discriminatory rules under consideration are promulgated by private bodies. It
is necessary to establish that the personal scope of Article 48 is sufficiently broad
to cover such institutions. Is Article 48 ‘horizontally directly effective’ – that is,
can it be invoked by private parties against other private parties?42 It is generally43

accepted that the answer is in the affirmative. Private bodies, as well as State
bodies, are subject to the Treaty prohibition against discrimination in employment
on grounds of nationality. The case in which this first became apparent was
Walrave and Koch v. Union Cycliste Internationale (UCI).44

The UCI, an international body governing the sport of cycling, regulated the
conduct of championship events for paced cycle racing. In this sport, a cyclist is
assisted on long rides by a pacemaker on a motor cycle, whose lead the cyclist
follows in order to obtain shelter and maintain a steady speed, often approaching
100 kilometres per hour. The UCI declared that from 1973 pacemaker and cyclist
competing in the world championships must share the same nationality. Bruno
Walrave and Noppie Koch, two leading pacemakers of Dutch nationality, had
previously been accustomed to pacing cyclists of other nationalities, because of a
dearth of top quality Dutch cyclists, and they were consequently perturbed by the
implications of the new rule for their earning capacity. They challenged the UCI’s
ruling before a district court in Utrecht in the Netherlands, from which the matter
was referred to the European Court under the Article 177 preliminary reference
procedure. The Court first ruled that sport could fall within the ambit of the Treaty,
as explained above. The Court was then obliged to consider whether the Treaty

(Footnote 41 continued)
for such differentiation (see also note 96, below). The British case may be ‘special’, note 1 above,
but it is submitted that in all Leagues, the identity of the club, not of the individual players, is the
predominant concern.
42 ‘Vertical direct effect’ refers to the enforceability of rules between State and private
individual. This is the phenomenon at issue on Case 167/73, note 21 above.
43 See note 53–55, below.
44 See note 13 above.
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rules in question could be enforced against the UCI, a private body unconnected
with any State. In this context, the European Court declared that:

‘Prohibition of such discrimination [under Articles 7, 48, 59] does not only apply to the
acts of public authorities, but extends likewise to rules of any other nature aimed at
regulating in a collective manner gainful employment and the provision of services’.45

The European Court, having established that even the rules of a private sporting
organization are in principle subject to Article 48, then left to the Dutch court the
task of applying this finding to the facts of the case in order to determine whether
the UCI’s discriminatory rule could be seen as deriving from concerns of ‘purely
sporting interest’ relating to the composition of a national team. This reflects the
division of function between interpretation, the preserve of the European Court,
and application, the province of the national judge, which is central to the structure
of Article 177.46 One might feel that the cyclist alone was the real competitor, that
the pacer was not part of a ‘national team’, and that therefore the UCI’s same-
nationality requirement could not be upheld. However, the reality of effective
extra-legal power intervened and, despite apparent probably success, Walrave and
Koch declined to press for judgement by the court in Utrecht, because, it seems,
the UCI had threatened to withdraw paced cycle racing from the world champi-
onship schedule.47

The assumption that Article 48 (and the other provisions relating to the free
movement of persons) are horizontally directly effective and can therefore be
invoked by private party against private party is also implicit in Donà v. Mantero,48

a case concerning the discriminatory rules of the Italian Football Federation, a
private body. The case involved an expenses claim by an agent who had attempted
to recruit players from abroad, rather than a direct challenge to the rules by a
frustrated foreign footballer. However, on the important point of principle, the
European Court held that Article 48 should be applied to ‘rules or a national
practice, even adopted by a sporting organisation, which limit the right to take part
in football matches as professional or semi-professional players solely to the
nationals of the State in question.49

Burrows suggests that the direct effect of Article 48 is horizontal in so far as it
covers ‘collective action taken by bodies which, although not governmental, nev-
ertheless in practice controlled the activities of the individual employers’50 but that
individual employers themselves are not caught. This would mean that both national
football associations and UEFA (which affects the legal status of individuals within

45 Ibid., Para. 17.
46 For analysis, and some scepticism as to the purity in practice of this distinction, see Hartley
1988, 278–80; Steiner 1988, 233–4; Rasmussen 1986, 442–50; Schermers 1983, Para. 611 et seq.;
Weatherill 1988, 87, 100.
47 Van Staveren 1989, 67; Hilf 1984, 517, 520, note 22.
48 Case 13/76, note 26 above.
49 Ibid., Para. 13.
50 Burrows 1987, 131.
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the Community even though its headquarters are situated outside the Community)51

are within the scope of Article 48, but that individual clubs are not. Against this, it
should be pointed out that the Court has never explicitly embraced such a distinction,
and that the Opinion of Advocate-General Warner in Walrave and Koch declares
that these provisions (Art. 59 and, ‘in every material respect parallel’ thereto, Art.
48) are ‘apt to relate to restrictions imposed by anyone’. Moreover, Article 7(4) of
Regulation 1612/68 refers to ‘collective or individual’ agreements which discrim-
inate on grounds of nationality.52

Although the decisions of the European Court in Walrave and Koch53 and Donà
v. Mantero54 point in favour of the horizontal direct effect of these provisions and
although academic writing largely proceeds on that assumption,55 there are nev-
ertheless suggestions that as a matter of policy, drawn from the construction of the
Treaty, this conclusion may be doubted.56 It seems plain that Article 30 is not
horizontally directly effective,57 but that Articles 85 and 86 clearly are.58 The role
played by Article 48 is in this context rather obscure and remains unexplained by
the Court. Specifically – if Article 48 is directly effective between individuals, how
does it co-exist with Articles 85 and 86 in so far as the same subject matter may
fall within the ambit of both provisions? This overlap may give rise to consider-
able difficulties both substantively and in relation to enforcement, whether by the
Commission or by individuals. The status of Article 48 and whether its horizontal
direct effect ought to be acknowledged in accordance with majority opinion will be
reconsidered in Sect. 2.6.3.1 below.

51 The extension of Community competence to cover such bodies is implicit in Walrave and
Koch, note 13 above. However, this is not an example of the controversial ‘effects doctrine’ of
jurisdiction, being justifiable on normal territorial and nationality principles; see Para. 28 of the
judgment in Walrave.
52 Art. 7(l) Reg. 1612/68 also appears to assume this wider scope. Cf. also Art. 119 EEC (and
supporting Directives) below, note 58, 78.
53 See note 13 above.
54 See note 26 above.
55 Wyatt and Dashwood 1987, 18, 29–30, 205–6; Burrows 1987, 240–1; Kapteyn and Van
Themaat 1989, 377, 354, 414; Leleux 1976, 83; Barents 1981, 271, 275; March Hunnings 1975,
170; Sundberg-Weitman 1977, e.g., 36. 163–4; Halsbury’s Laws of England, 4th edn, 1986, Vols.
51–2, Paras. 3.05. 15.13. The Janssen van Raay Report, note 10 above, clearly assumes horizontal
direct effect.
56 Evans 1986, 510, 526.
57 For analysis and conclusion to this effect, see Quinn and MacGowan 1987, 163. For the
Commission’s similar view, see, e.g., Written Question 835/82 OJ 1983 C 93/1.
58 See below, Sect. 2.3.3.2. Analysis is not here devoted to Art. 119 EEC. This provision is also
horizontally directly effective, which demonstrates that there is no reason in principle why
Community rules forbidding discrimination should not be enforceable against private employers.
Art. 119, however, appears in the Part of the Treaty setting out the Policy of the Community, in
contrast to Art. 48, which is included in the Part entitled ‘Foundations of the Community’.
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2.3.2.3 Justification

The national rules appear plainly in breach of Article 48. There are however two
areas of permissible restrictions on the free movement of workers found in Article
48. The first, Article 48(4), excludes ‘employment in the public service’ from the
rule against discrimination; this is of no relevance to football. However, Article
48(3) justifies limitations on the right of free movement ‘on grounds of public
policy, public security or public health’ and this derogation plainly requires
assessment in the present context.

Supporting Community secondary legislation and the jurisprudence of the
European Court have made it clear that these exceptions within Article 48(3) must
be construed narrowly, because they are derogations from the basic principle of
free movement in the common market. Specifically, recourse to these exceptions is
only permissible if a threat to public policy, public security or public health is
caused by the particular circumstances of an individual worker. Article 3(1) of
Directive 64/221 demands that ‘measures taken on grounds of public policy or of
public security shall be based exclusively on the personal conduct of the individual
concerned’. This narrow interpretation of the scope of available derogations is
confirmed, and in fact yet further restricted, by the jurisprudence of the European
Court.59

Article 48(3) does not justify general, preventative measures and, consequently,
concerns about the harmful effects of imported footballers on the domestic game
cannot justify a general policy of discrimination against players from other
Member States.

A further, perhaps more fundamental, reason why the Article 48(3) exceptions
may be unavailable to football authorities is that the construction of Article 48(3)
appears to limit its use to the State, not private bodies.60 The exception explicitly
covers ‘public’ considerations. It is probable that such ends cannot be invoked by a
private party and this view is supported by reference to Directive 64/221, which
amplifies the Article 48(3) exception, and which refers in Article 2 only to ‘measures
[…] taken by Member States on grounds of public policy, public security or public
health’. Essentially, Article 48(3) is concerned with protection of the interests of the
State, not particular sectoral concerns. Legally, this indicates that Article 48(1) and
(2) are horizontally directly effective; but that the Article 48(3) exceptions are not.
Discrimination by a private employer against a national of another Member State
could only be justified by State intervention in the shape of legislative or adminis-
trative action authorizing that discrimination. The State measure would then, of
course, be subject to the need to relate that discrimination to the demands of a
particular case in accordance with the normal rules relating to Article 48(3).

59 See, e.g., Case 30/77 Bouchereau [1977] ECR 1999, [1977] 2 CMLR 800. Wyatt and
Dashwood 1987, 186–95.
60 Cf. similar arguments advanced in respect of Art. 36 by Quinn and MacGowan 1987, 163,
176–7.
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2.3.2.4 Discrimination Internal to a Single Member State

The Treaty of Rome only operates to outlaw discrimination within its sphere of
application. Just as discrimination for purely sporting ends is not caught by the
Treaty,61 discrimination within a Member State against nationals of that State is
also not subject to the Treaty. Articles 7 and 48 do not forbid ‘reverse discrimi-
nation’.62 Consequently, rules may be enforceable within a State against nationals
of that State where their enforcement against Community migrants would be
impermissible.

This is of direct relevance to the new rules which UEFA is proposing to
introduce to control the number of ‘non-national’ players who may appear in club
sides in European competition. As explained, English clubs will be obliged to
discriminate against Scottish, Welsh, and Northern Irish workers, just as against
Danes and Italians. However, whereas players from other Member States will be
able to invoke EEC law to counter such discrimination, Scottish, Welsh, and
Northern Irish players will be unable to do so due to the absence of an EEC
element in their case.63 Their exclusion would be a matter purely internal to a
single Member State and their remedies, if any, would be found only in national
law.64

This difference in treatment will have particularly striking consequences for
footballers qualified to appear for the Republic of Ireland. The rules of the English
League treat such players as home players, on a par with Scottish, Welsh, and
Northern Irish players; the new rules will however, be ineffective against them, as
nationals of another Member State of the Community, while prejudicing Scottish,
Welsh, and Northern Irish players.

It is small wonder that the proposed new UEFA rules have caused consternation
among leading British clubs, who have traditionally made no distinction between
English, Scottish, Welsh, or Irish players. However, British football, in declining

61 See Sect. 2.3.2.1 above.
62 Case 175/78 Saunders [1979] ECR 1129. For analysis, see Greenwood 1987, 185, 193–205;
Halsbury’s Laws of England, 4th edn., 1986, Vol. 52, Para. 15.10. Cf. reverse discrimination and
Art. 30, Cases 80 & 159/85 Nederlandse Bakkerij v. Edah [1986] ECR 3359, [1988] 2 CMLR
113.
63 Quaere the case of a Scottish, Welsh, or Northern Irish player returning from employment in
another Member State to play in England; see discussion by Greenwood 1987, 185, 193–205.
64 If an English court were to find the rules unlawful as being in restraint of trade, it seems that
the court would be prepared to grant relief on terms which might require the domestic football
authorities to refuse to obey the rules of the international governing bodies; see Cooke v. Football
Association, The Times, 24 March 1972, discussed by Grayson 1988, 206–7; cf. the more
celebrated case relating to cricket. Greig v. Insole [1978] 1 WLR 302. NB: however, the immunity
of an employers’ association from the doctrine of restraint of trade, s 3(5) Trade Union and
Labour Relations Act 1974; considered and held inapplicable in Greig v. Insole, ibid. 359–62.
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to make such a distinction in club football while simultaneously maintaining four
separate national representative sides possessed of one vote each on international
governing bodies, here finds itself hoist by its own petard.65

2.3.3 Articles 85 and 86 EEC

Article 85 states:

The following shall be prohibited as incompatible with the common market: all agree-
ments between undertakings, decisions by associations of undertakings and concerted
practices which may affect trade between Member States and which have as their object or
effect the prevention, restriction or distortion of competition within the common market.

Article 86 states:

Any abuse by one or more undertakings of a dominant position within the common market
or in a substantial part of it shall be prohibited as incompatible with the common market in
so far as it may affect trade between Member States.

Both Articles offer a non-exhaustive list of the types of conduct forbidden.
These two Articles form the core of the Treaty rules on competition, which are

designed to prevent commercial undertakings partitioning the market along national
lines. They thus complement Treaty provisions such as Articles 30 and 48, which
prohibit State barriers to trade. Articles 85 and 86 possess distinct aims – Article 85
controls cartels, Article 86 monopolies – but they are clearly complementary pro-
visions. This has been explicitly recognized by the European Court: ‘[they] seek to
achieve the same aim on different levels’.66 However, the extent to which Article 48,
relating to free movement of persons, and the competition rules in Articles 85 and 86
may be seen as complementary or overlapping is considerably more problematic, in
order to demonstrate this difficulty, the four headings considered in the previous
section in relation to the application of Article 48 to the discriminatory player
restrictions will now be considered in the light of the application of Articles 85 and 86.

2.3.3.1 Are the Rules Within the Scope of the Treaty?

Professional sport can constitute an economic activity and is therefore in principle
subject to the competition rules of the Treaty of Rome. The Court has consistently
affirmed that in principle Articles 85 and 86 regulate all sectors of the economy

65 This separate status at international level does not however, constitute objective justification
for tying eligibility to play for English clubs in European competition to eligibility for the English
national team; the individual player is not a representative in his her own right in club football.
See text, at note 28 above, 41.
66 Case 6/72 Continental Can v. Commission [1973] ECR 215, [1973] CMLR 199.
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and that exclusion from the scope of these rules is only achieved by specific
provision in the Treaty.67 No such exclusion applies to sport.

There seems little difficulty in classifying clubs as ‘undertakings’ and football
governing bodies68 as ‘undertakings’ and, or ‘associations of undertakings’ within
the meaning of Articles 85 and 86. The Court has chosen not to attempt to define
exhaustively the meaning of the term ‘undertaking’,69 but has preferred to indicate
its broad scope through a series of judgments in which a wide range of entities
have been accepted as ‘undertakings’ for the purposes of Articles 85 and 86.70

Thus, for example, the concept embraces companies, partnerships, or sole traders;
groups of companies or trade associations. The common feature of such bodies is,
in a very general sense, their economic participation in the common market.71

This approach probably excludes from the scope of the competition rules the
discriminatory practices of national representative football teams. Such restrictions
are inherent to the competitive, sporting composition of the team and are not
imposed within the framework of the economic function or motivation of the
activity. In this way, the ambit of Articles 85 and 86 runs parallel to that of Article
48 and covers club football, but not international representative football.72

Does ‘trade’ under Articles 85 and 86 cover footballers? EEC Competition law
normally relates to restrictive practices concerning goods; it can also clearly cover
agreements relating to services73; but it is submitted that there is no reason in
principle why it should not also be interpreted to include restrictive practices
concerning labour.74 The free movement of not only goods and services, but also
labour is fundamental to the concept of the creation of free trade within the

67 See, e.g., Cases 209-13/84 Ministère Public v. Asjes [1986] ECR 1425, [1986] 3 CMLR 173;
Case 45/85 Verband der Sachversicherer v. Commission [1987] ECR 405; Goyder 1988, 72–9.
68 Cf. Ninth Report on Competition Policy, Paras. 116–7.
69 The term is not defined for the purposes of the competition rules by the Treaty of Rome; cf.
Arts. 52, 58 EEC; Art. 80 ECSC.
70 Goyder 1988, 79–80; Korah 1986, 14–15; Wyatt and Dashwood 1987, 345–7; Whish 1989,
213–5; Bellamy and Child 1987, Para. 2.003; Green 1986, 229 et seq.
71 Cf. A-G Roemer in Case 32/65 Italy v. Council and Commission [1966] ECR 389; ‘[…] apart
from legal form or the purpose of gain, undertakings are natural or legal persons which take part
actively and independently in business and are not therefore engaged in a purely private activity
[…]’.
72 An alternative means of reaching the same result would be to deny that such rules concern
‘trade’ within Arts. 85/86.
73 See, e.g., Case 155/73 Sacchi [1974] ECR 409, [1974] 2 CMLR 177 (television broadcasts);
Case 172/80 Zeuchner v. Bayerische Vereinsbank [1981] ECR 2021, [1982] 1 CMLR 313
(banking); for further examples, see Bellamy and Child 1987, Para. 2.115.
74 Cf. Case 42/84 Remia v. Commission [1985] ECR 2545, [1987] 1 CMLR 1, Paras. 49–51 of
the judgment, individual treated as an ‘undertaking’; Commission Decision. re Unitel OJ 1978 L
157/39, [1978] 3 CMLR 30, where the implication is that the Commission intends to treat opera
singers as ‘undertakings’; it is submitted that footballers would not be so classified, because they
must integrate into a team and therefore lack independent economic status in the sense of an
‘undertaking’ within Art. 85.
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common market.75 The Treaty of Rome provides no explicit exclusion of labour
practices from the application of the competition rules.76 The Court, for its part,
has consistently indicated that the notion of ‘trade’ is to be broadly interpreted.77

Accordingly, private action in all these spheres which is contrary to the concept of
the common market should fall within the ambit of the competition rules.78 It is
therefore submitted that there is no reason in principle why the discriminatory
national football rules should not be considered in the light of the Treaty of
Rome’s competition rules.

It is a more complex task to decide precisely which arrangements fall within
which prohibitions.79 As explained above, Article 85 and Article 86 are comple-
mentary, but distinct in their spheres of application and, in certain important
respects, they operate separate legal regimes. This is particularly apparent in the
possibility of exemption under Article 85(3), which is formally unavailable under
Article 86. This feature is considered more fully below, in Sect. 2.3.3.3.

There may be agreements of the type controlled by Article 85 between national
clubs and their governing associations. A Football League might be considered an
association of undertakings within Article 85, with the result that the player reg-
ulations themselves could be characterized as decisions of an association of
undertakings.80 There may also be such agreements between the associations and
European football’s governing body, UEFA. Taking a broad view, these are in fact
all part of the same cartel in the sense that all share the common overall aim of
restricting players’ free movement and distorting competition. More precisely, the
agreements involving clubs and national associations may constitute unlawful
agreements in respect of domestic fixtures; UEFA appear to become involved in
the illegality when European inter-club fixtures are in issue.

Apart from the agreements covered by Article 85 which may be in operation, it
seems conceivable that the discriminatory practices of national associations con-
stitute an abuse of a dominant position contrary to Article 86 in respect of domestic
fixtures, while UEFA are guilty of a similar breach of Article 86 in respect of
international club fixtures. In this context, it should be noted that the European Court

75 Arts. 3(a), 3(c), 8A EEC.
76 Contrast the position under English law, where restrictive labour practices are explicitly
excluded from the scope of the statutory provisions – ss 9(6), 18(6) Restrictive Trade Practices
Act 1976.
77 See, e.g., Para. 18 of the judgment in case 172/80, note 73 above.
78 Cf. Art. 119 EEC, which concerns labour and clearly covers private employers; cf. note 58
above.
79 Cf. Evans 1986, 540 et seq.
80 See Goyder 1988, Ch. 18; Green 1986, Ch. 14; Whish 1989, 220–l. On the rules of self-
regulatory bodies in industry as agreements within Art. 85, see, e.g., four decisions adopted by the
Commission on 10 December 1986, OJ 1987 L 19/18-30, [1989] 4 CMLR 287–308. Even non-
binding advice given by trade associations has been held within Art. 85, Case 8/72
Cementhandelaren v. Commission [1972] ECR 977, [1973) CMLR 7; on Trade Associations,
see Watson and Williams 1988, 121.
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has accepted that both Article 85 and Article 86 may be infringed by a dominant
undertaking which imposes restrictive agreements on its trading partners.81

To some extent, one may accept that there is no pressing need to define exactly
what type of practices are in issue.82 For example, it would seem to make little
difference of substance whether the player regulations are held to be the decisions
of an association of undertakings or the product of decision-making by several
separate undertakings. In either event, Article 85 is in issue.83 However, the
precise nature of the various relationships will be of relevance in some important
circumstances and it is therefore incorrect to content oneself with the adoption of a
vague analysis. For example, if it is considered desirable to tackle the Leagues
themselves, rather than or in addition to the individual clubs, it might prove more
prudent to characterize the arrangements as the decision of an association of
undertakings,84 rather than decisions of undertakings. More fundamentally, it may
be arguable that a more monolithic approach is appropriate; that the Leagues of
each country should be seen as the holders of a dominant position in that territory,
and that therefore their conduct should be assessed in the light of Article 86, to the
exclusion of, or perhaps in addition to, Article 85.85

The fundamental problem resides in the extent to which a separation between
the League and its individual clubs can be seen to exist. On the one hand, the clubs
are companies which undertake independent economic activity in the sense that,
for example, each sets its own price for admission to a stadium which, in most
cases, is owned by the club. Furthermore, each club enters into contracts with its
own employees, including, most importantly, players. This autonomy indicates
that Article 85 is in issue. However, against this, it must be conceded that the clubs
possess a range of common interests within the League structure. There is decision
making of a necessarily collective nature, in respect of, for example, fixtures and
rule making. The clubs cannot enjoy autonomy in such matters if the industry is to
function effectively and therefore in this sense the clubs are all acting as one – to
borrow a phrase common in United States anti-trust parlance, as a ‘single entity’.86

This would indicate the application of Article 86, rather than Article 85.

81 Case 66/86 Ahmed Saeed Flugreisen, judgment of 11 April 1989.
82 See, e.g., Goyder 1988, 76 et seq; Bellamy and Child 1987, Para. 2.031.
83 Cf. the Opinion of A-G Lenz in Case 311/85 Vlaamse Reisbureaus [1987] ECR 3801, [1989] 4
CMLR 213, 228, Question (B)(a).
84 See, e.g., Commission Decision 82/896 AROW v. BNIC [1983] 2 CMLR 240; fine of 160000
ECU’s imposed on National Cognac Industry Board for minimum price fixing; cp. Cases 89/85
et al. Ahlstrom and others v. Commission (Woodpulp Cartel) [1988] 4 CMLR 901, Paras. 24–8,
decision declared void in so far as it concerned a trade association (KEA).
85 For a challenge to a Commission decision on the basis that insufficient attention was paid to
the distinct spheres of application of Arts. 85 and 86, see Case 97/89 Fabrica Pisana v.
Commission, lodged at Court Registry 22 March 1989 [1989] 4 CMLR 569. Note also the link
between Arts. 85 and 86 exposed by the Court in Case 66/86 Ahmed Saeed Flugreisen, note 81
above.
86 For discussion in this context, see Goldman 1989, 751–97; cf. responses by Grauer 1990, 71;
Roberts 1990, 117.
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The tests for distinguishing the respective fields of application of Articles 85
and 86 are, perhaps inevitably given the diversity of conduct under review,
imprecise. The European Court and the Commission have on several occasions
been obliged to assess the practices of groups of firms and have shown themselves
prepared to rule that even a legally binding contract under national law does not
constitute an agreement within Article 85, if the deal is in reality simply a
reflection of the allocation of functions within a single economic actor.87 The test
is one of ‘economic independence’,88 which implies the necessity for an exami-
nation of corporate structure and control.89

It is submitted that, delicate though the application of these tests undoubtedly is,
the football rules in question are more properly seen as falling within the Article
85 regime, rather than that of Article 86. The player restrictions are admittedly part
of the governing structure of the League as a homogenous, regulatory entity, but
they are the product of the independent input of each club and affect the inde-
pendent business decision making of each club in player recruitment policy in the
wider labour market.90 The League is in this sense not to be described as a ‘single
entity’. In reality, the independence of the clubs precludes the dominance of the
League as an autonomous governing body. The control exercised by the League as
coordinator of the system is simply the consequence of an aggregation of power as
a result of agreement between the clubs. It is therefore submitted that the League
stands with the individual clubs as a party to an agreement covered by Article 85,91

rather than constituting a dominant undertaking within Article 86.
In conclusion, it is submitted that prima facie breaches of Article 85 are

established. The Football League rules constitute agreements concluded by the
clubs and the League itself. At the level of the European club competitions. UEFA
may be added as a party to the agreement. The applicability of Article 86 seems

87 In English company law terms, the Commission will for these purposes ‘pierce the corporate
veil’; see Mann 1973, 35, 48. A similar result is achieved In English cartel law by s43(2)
Restrictive Trade Practices Act 1976.
88 Case 22/71 Beguelin [1971] ECR 949, [1972] CMLR 81; Case 170/83 Hidrotherm Gerärebau
v. Andreoli [1984] ECR 2999; Case 30/87 Bodson v. Pompes Funèbres, 4 MLR 984 (1989); cf.
the Commission’s decision in Christiani and Nielsen OJ 1969 L 165/12, [1969] CMLR D36, See
further, Whish 1989, 239–41; Wyatt and Dashwood 1987, 353–4; Goyder 1988, 82–3; Bellamy
and Child 1987, Para. 2.146; Green 1986, 231–4; Van Bael and Bellis 1987, Para. 205.
89 Cf. the US S Ct decision in Copperweld Corp v. Independence Tube Corp 467 US 752 (1984);
parent corporation and wholly owned subsidiary held legally incapable of conspiring with each
other for the purposes of s 1 Sherman Act.
90 It is submitted that this view accords with Goldman’s ‘Synthesis and Proposed Analysis’ in
the US context, in Goldman 1989, 789–96. Note that if, in conformity with the arguments of
Grauer and Roberts, note 86 above, considered under Art. 86, the League(s) would only have to
justify the rules as a non-abusive if dominance is established: quare the relevant market for these
purposes – football, sport, or entertainment generally.
91 Cp KEA, which did not play a separate role in the agreement in Case 89/85 et al. Ahlstrom
and others v. Commission note 84 above with the result that the Commission decision was
annulled in so far as it applied to KEA.
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less likely, because these are instances of collusion rather than dominance. Finally,
it should be noted that the competition rules only bite if an agreement has as its
object or effect ‘the prevention, restriction or distortion of competition within the
common market’. This condition is satisfied in the case under review, for clubs are
inhibited by the rules from recruiting players throughout the market without ref-
erence to the nationality of the worker. It might at this point be argued that the
UEFA rules are in fact justifiable on objective criteria, being linked not to
nationality per se, but to the composition of national representative sporting teams,
a matter unaffected by the Treaty.92 The Court has shown itself prepared to accept
that an agreement which differentiates between different cases on objective
grounds may be held to fail out with the scope of Article 85.93 This is commonly
known as the ‘rule of reason’ under Article 85.94 This is a parallel argument to that
discussed and rejected in relation to Article 4895 and it is submitted that here too it
must be rejected. There is no objective reason for imposing restrictions on eligi-
bility for a club side which are based on eligibility for a national representative
team. If the player restriction rules are to be upheld, it can only be by virtue of the
more general economic justification found in Article 85(3).96

2.3.3.2 Are the Treaty Rules Horizontally Directly Effective?

There is no difficulty in establishing the horizontal direct effect of the competition
rules. It is fundamental to the nature and purpose of these provisions that they bind
private parties and this has long been recognized by the European Court:

As the prohibitions of Articles 85(1) and 86 tend by their very nature to produce direct
effects in relations between individuals, these Articles create direct rights in respect of the
individuals concerned which the national courts must safeguard.97

2.3.3.3 Justification

Agreements which contravene Article 85(1) can none the less be exempted from
the scope of the prohibition under Article 85(3).98 This exemption provision

92 Walrave and Koch, note 13 above.
93 A striking example is found in the area of Selective Distribution, see Case 26/76 Metro v.
Commission [1977] ECR 1875, [1978] 1 CMLR l (on which see Goebel 1987, 605).
94 This has been the subject of extensive academic examination. For recent analysis, see, e.g.,
Whish and Sufrin 1987, 1; Green 1988, 195.
95 Section 2.3.2.1 above.
96 Section 2.3.3.3 below.
97 Case 127/73 BRT v. SABAM [1974] ECR 51, 62; [1974] 2 CMLR 231, 271.
98 Goyder 1988, Ch. 8; Whish 1989, 253 et seq.; Wyatt and Dashwood 1987, 379 et seq.;
Bellamy and Child 1987, Ch. 3.
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contains, crudely, two ‘positive conditions’ and two ‘negative conditions’ for
exemption, all of which must be satisfied. Under Article 85(3), exemption may be
granted to an agreement […]

which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, which allowing consumers a fair share of the resulting
benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

On a strict reading, all commercial contracts could fall foul of Article 85(1), for
the contracting parties, in binding themselves to each other, thereby restrict their
freedom to contract with a third party in relation to the subject matter of the
contract which they have concluded. This would be plainly absurd. Exemption
under Article 85(3), the purpose of which is to permit restrictive but broadly
beneficial arrangements, prevents such absurdity. There is no parallel justification
provision under Article 86, but doubtless a similar result can be achieved by a
dominant firm anxious to demonstrate the beneficial effect of its conduct by
establishing that no ‘abuse’ has been committed.

It must be stated that the Commission alone is empowered to grant an
exemption under Article 85(3). It derives this power from Regulation 17/62.
Undertakings must notify agreements to the Commission to seek exemption and in
the absence of such notification the agreement cannot be exempted even if theo-
retically meeting the Article 85(3) requirements.99 No national football rules of the
type under scrutiny have been notified and exemption is thus at present impossible.
However, it is useful – for academic and practical reasons – to consider whether
the football rules may be susceptible to exemption under Article 85(3); or whether
they may be held to constitute non-abusive conduct under Article 86 on the part of
the dominant football authorities.

It is immediately apparent on a reading of Article 85(3) that it is on its literal
terms unsuited for application to an agreement restrictive of the movement of
labour, rather than goods. However, it is submitted that the validity of the appli-
cation in principle of Article 85 in such cases has already been established100 and
therefore due allowance in literal interpretation must be made. With that obser-
vation in mind, the following arguments may be advanced.

99 Apart from the limited number of agreements covered by Art. 4(2) Reg. 17/62, which may be
exempted without notification. The list in Art. 4(2) has no application to the discriminatory player
rules under investigation.
100 Section 2.3.3.1 above.
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2.3.3.3.1 The Straightforward Application of Article 85(3)

The agreements possess the necessary economic benefits to comply with the first
positive condition in that they secure the long term future of the national game by
encouraging large numbers of young players to commit themselves to a career in
football, secure in the knowledge that places of employment will be available to
them in the higher echelons of their national professions.

To turn to the second positive condition, there is significant consumer benefit101

in that clubs are assured of a regular supply of young employees; football spec-
tators gain by the continued existence of a large number of professional clubs,
staffed by nationals attracted into the profession by the employment opportunities
available at the highest level.

The first negative condition is, it may be submitted, satisfied, for the restrictions
imposed are indispensable to the attainment of these objectives. Without the
restrictions, secure employment opportunities would be reduced to such a degree
that the supply of young players would be severely diminished. Some discussion of
detail would doubtless revolve around the precise number of foreign players to be
allowed, but a restriction to two or perhaps three seems proportionate to the
objective in view.

Finally, competition for players will not be eliminated by the system. There
remains a sufficient number of employers even at national level to ensure the
maintenance of effective competition. In relation to Article 86, it can be argued
that no abuse has occurred and that the control exercised by the dominant bodies is
in fact for the welfare of the industry and is designed to protect its proper status
within the common market. This is plainly a similar, though less formalized,
argument than that advanced in relation to exemption under Article 85(3).

In this manner, it is arguable that the restrictive rules do not in fact infringe the
competition rules. The assumption is that the preservation of national restrictions,
contrary to the basic principle of the common market, must none the less be seen
as permissible, for otherwise the national production of footballers and the long-
term welfare of the game in each State will be detrimentally affected.

2.3.3.3.2 The Straightforward Application of Article 85(3) Doubted

Such arguments would be of little weight if advanced to support discrimination on
grounds of nationality in the production or supply of goods, as opposed to the use
of labour. In Coöperatieve Stremsel- en Kleurselfabriek v. Commission102 all

101 The word ‘consumer’ should not be construed narrowly to cover only the end user. The
French word ‘ultilisateur’ possesses the broader meaning which more accurately reflects
Commission practice in relation to the second positive condition.
102 Case 61/80 [1981] ECR 851.
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Dutch cheese-making co-operatives had joined a co-operative which produced
rennet used in the process of making cheese. The rules required members to
purchase their required supplies of rennet from the co-operative, on pain of the
imposition of fines and possible expulsion. The effect of the arrangement was that
supplies of rennet were not acquired from outside the Netherlands. A breach of
Article 85 was held to have occurred. This is closely analogous to the football
rules, which limit opportunities for using labour, rather than goods, from outside
the home State. The same approach applies to discrimination in conditions of
supply as well as in methods of production. In its decision in the Citroen case,103

the Commission was clearly of the view that Citroen was in breach of Article 85
by offering special deals only to consumers living in Belgium and Luxembourg.
This constitutes discrimination on grounds of residence, but, as the Commission
points out, the practice was likely to discriminate against final buyers according to
their nationalities’; it was a case of indirect discrimination on grounds of
nationality.104 Citroen is an instance of discrimination practised against customers,
rather than in respect of the means of production, but the illegality is in a general
sense analogous to the Football League rules which favour nationals at the expense
of Community migrants. In similar fashion, Article 86 has been held infringed by a
dominant firm which seeks to discriminate on grounds of nationality.105 A fun-
damental economic tenet of the common market is that if domestic production is
harmed by the pressure of competition from industries in other Member States,
then so be it. This is the nature of free competition and it is a means of promoting
efficiency. The national resources should be reallocated to a use which is more
suitable and valuable, in accordance with consumer demand and the market forces
of traditional economic theory.

So, following the normal approach under Article 85(3), can it be argued that if
an influx of foreign players is likely to harm the national game and opportunities
for home players within it, so much the worse for the national game and for such
players? It/they must compete or die!

2.3.3.3.3 Making a Special Case for Sport

The objection to this ruthlessly pro-competitive approach is derived from the
nature of the sports industry and its role within the integrated common market. The
logic of economic integration includes the withering away of the relevance of
national boundaries in the conduct of the vast majority of manufacturing and
service industries. However, the relevance of national boundaries in football

103 [1989] 4 CMLR 338.
104 Cf. note 3 above and accompanying text on the subject of the restrictive rules of the English
Football League. Note also that the residence requirement lacks objective justification; cf. note 35
above and accompanying text.
105 See, e.g., Case 7/82 GVL v. Commission [1983] ECR 483, [1983] 3 CMLR 645; Van Bael and
Bellis 1987, Para. 908, Bellamy and Child 1987, Para. 8.060.
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cannot be dismissed so easily. They are not simply barriers to trade which impose
arbitrary isolation on the market. Instead, they constitute an important aspect of the
structure and attraction of the industry. In a sense, this is an extension of the ‘non-
economic’ argument accepted by the European Court in Walrave and Koch.106 The
attainment of national superiority through competitive, sporting endeavour is the
essence of the activity. In contrast to most industries, there is no compelling,
economic reason for extending the industry throughout Europe. Indeed, the
arguments run completely contrary to this integrative objective. The national
identity of the League within an individual State is an important element in its
economic function and definition. This is recognized in the Parliament’s Resolu-
tion adopting the Janssen van Raay Report.107 Recital D declares that: ‘[…] sport
is an integral part of national culture and identity whose diversity adds to the
richness of European culture and builds friendships among peoples’.

2.3.3.3.4 The Special Case for Sport: The Argument Redefined

The core of the argument must be defined carefully. There are two issues. One is
the existence of national Leagues access to which is limited to teams based in
particular States. The other, separate question concerns access of players who are
not nationals of a particular Member State to play without restriction in the League
situated in that State. The arguments advanced above are sufficient to resist any
attempt to apply EEC competition law to the maintenance of national leagues. The
logic of market integration cannot be taken to mean that the rules of the Treaty of
Rome possess the objective of the creation of a unified European (or at least EEC)
League. National Leagues remain legitimate economic entities, being so com-
prised for essentially traditional, sporting reasons.108 In the context of common
market integration, they are a special case.

However, these arguments are much more problematic when deployed in
favour of the perpetuation of the player restrictions within the national Leagues. It
is incumbent on the football authorities to provide evidence as to why these are
necessary to maintain the health of the domestic game. They need to demonstrate
that the game will be harmed at the domestic level without these restrictions. The
assumptions of market integration run contrary to such assertions. The arguments
advanced above in relation to Article 85(3) to the effect that the restrictions are
necessary in order to encourage young players into the game are countered by
pointing out that the removal of restrictions will in fact increase the attraction for
youth, for the employment opportunities throughout the Community are multiplied

106 See note 13 above.
107 See note 10 above.
108 Although certain minor anomalies exist; e.g., Berwick Rangers’ home ground is in England,
although they play in the Scottish League; Derry City’s home ground is in Northern Ireland,
although they play in the Republic’s League of Ireland.
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several times over. This is the fundamental logic informing the creation of a
European economic space and it is applicable to employment opportunities for
labour as to marketing opportunities for goods. Similarly, just as the free move-
ment of goods provides the consumer with a wider and more attractive choice of
purchases, so too the free movement of labour improves the attraction of the
‘product’ on display each match-day. The Janssen van Raay Report declares that
as a result of the lifting of the nationality-based restrictions ‘there is every reason
to expect that the game will receive a shot in the arm through the demonstration of
a high level and, possibly, a different kind of footballing skill’.109

Yet there are grounds for supposing that an argument based on Article 85(3) to
justify the player restrictions is not wholly implausible. Free movement of players
may detrimentally affect both States which import and those which export players.
In the case of the importing State, it has been argued that unfettered choice of
players from all Member States would reduce incentives for promoting youth
teams in the home State. This is not convincing, given the sheer number of players
and clubs at all levels of the game. However, a more convincing case can be made
in respect of the exporting State. The loss of leading players is likely to damage the
health of the domestic game. There is admittedly a difficulty in the collection of
empirical evidence, but it is submitted that there are genuine arguments that
unrestricted free movement of players will seriously jeopardize the viability of
national Leagues in the States where the football industry is economically rela-
tively weak,110 because of their inability to retain players of above-average abil-
ity.111 Once one has accepted the legitimacy of national Leagues, as elaborated
above, incidental rules to protect them may be justified, if proportionate. Conse-
quently, the exporting State’s industry is legitimately protected by imposing limits
on demand in importing States by means of the player restrictions. In this fashion,
the pattern of arrangements throughout the Community achieves a compromise
between the special status of the football industry and the general objective of
economic integration. The cartel is constituted by a Community-wide network of
arrangements at the level of the national Leagues and justification under Article
85(3) is possible.

This paper has consistently rejected the view that the football authorities can
claim objective justification for the application of nationality-based rules to the
composition of club sides.112 It is however, submitted that such rules, if directed to
the maintenance of quality levels, may be supported, albeit by virtue of the jus-
tifications found in the Treaty, rather than the claim to objectivity. The quality of a

109 See note 10 above, Para. 16.
110 ‘To allow free movement of footballers would certainly have a devastating effect on the
British game. Already clubs in France and West Germany and Belgium, quite apart from Spain
and Italy, pay much higher salaries than our own […] It is easy to foresee the departure of most of
our leading players.’ (Brian Glanville, World Soccer, May 1987, 22).
111 See the Resolution tabled by MEPs Ephremidis, Adamou, and Alavanos, Doc B 2-1547/86,
Annex IV to the Janssen van Raay Report, note 10 above; cf. Hilf 1984, 521.
112 Sects. 2.3.2.1 and 2.3.3.1 above.
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club side and its national League is a material consideration deserving protection,
where the nationality of the individual players is not.

These are complex arguments, which do not appear formally to have been
addressed, since the football authorities have never applied for exemption under
Article 85(3). However, it is submitted that this analysis demonstrates that the
applicability of Article 85(3) to the discriminatory player restrictions cannot be
wholly discounted.

2.3.3.4 Discrimination Internal to a Single Member State

Just as Article 48 is inapplicable to actions which discriminate in circumstances
wholly internal to one Member State, without any Community element, so too
Articles 85 and 86 are inapplicable to restrictive or abusive practices which pro-
duce effects purely internal to a single Member State. Articles 85 and 86 are only
relevant where a connection with inter-State trade can be shown. On a superficial
analysis, this appears to mean that practices, such as the new UEFA rule,113 which
restrict the movement of Scottish, Welsh, Northern Irish, and English players
within the United Kingdom fall outwith the ambit of Community law.

This limited interpretation of the scope of Community law is, however, open to
challenge. If a Scottish club is only allowed to play four British nationals who are
not Scots in European club competition, then this will inevitably affect their
readiness to purchase such players. The result will be that the club will look
outside the United Kingdom to buy players, for the rules would be unlawful and
therefore unenforceable as applied to, say, German players. It may also mean that
English players will look to move outside the United Kingdom, where the
restrictive rules are unlawful under Community law, rather than to move within the
leagues in the United Kingdom. On this analysis, the UEFA rule, even as applied
internally within the United Kingdom, distorts trade patterns within the Commu-
nity, albeit indirectly, and therefore it falls to be considered under Articles 85 and
86.114 It might be objected that the causal link between rule and trade distortion is
not watertight. However, with regard to the burden of proof which is in this context
borne by the Commission, the Court has declared that:

113 See Sect. 2.2, above.
114 See the broad approach of the European Court in decisions such as Case 8/72
Cementhandelaren v. Commission [1972] ECR 977, [1973] CMLR 7 (conduct on the Dutch
market alone had effects on other national markets within the Community). The requirement of an
effect on inter-State trade is plainly not construed as a major obstacle to Community competence.
For analysis, see Goyder 1988, Ch. 7; Whish 1989, 242–9; Wyatt and Dashwood 1987, 375;
Bellamy and Child 1987, Para. 2.116 et seq.
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Article 85(1) of the Treaty does not require proof that such agreements have in fact
appreciably affected such trade, which would moreover be difficult in the majority of cases
to establish for legal purposes, but merely requires that it be established that such
agreements are capable of having that effect.115

It is submitted that this test can be met in the present case.
It appears that a discrepancy in the scope of Article 48 and Article 85 has been

exposed. In Sect. 2.3.2.4, the conclusion was reached that Article 48 was of no
assistance in the ‘internal’ case under examination. Yet here it is suggested that
Article 85 does cover the case. The discrepancy arises because of the broad
interpretation given by the European Court to the effect on inter-State trade con-
dition under Article 85, which has not been extended to Article 48.116 It is possible
that the European Court, provided with an appropriate opportunity by the accidents
of litigation, will rule that the logic of the Treaty demands that Article 48 and
Article 85 be interpreted in a parallel manner in such a case. This would mean that
the UEFA rule could be attacked on the basis of both provisions, even as applied
prima facie internally to the United Kingdom. Until such time as this occurs, a
potential inconsistency between Article 48 and Article 85 exists.

2.3.4 Conclusion

The discriminatory player restrictions appear to fall foul of Article 48, with no
possibility of justification. The only doubt concerns the question of the horizontal
direct effect of Article 48, but it is submitted that an overwhelming weight of
judicial and academic opinion has been assembled in favour of this attribute. The
player restrictions are also caught by Article 85 (but probably not by Article 86),
but there are genuine arguments of substance that exemption under Article 85(3) is
a live possibility.

There is a significant difference between Article 48 and Article 85 because of
this distinction in the nature of the exemption rules. In addition, other anomalies
have been revealed, such as the apparent more flexible treatment of the condition
that an effect on inter-State trade be shown under Article 85.

The focus of this article now turns to Enforcement of Community law in this
area. In Sect. 2.4, close attention is devoted to the enforcement powers and
practice of the Commission. In Sect. 2.5, attention is paid briefly to the opportu-
nities for enforcement by private individuals before national courts. A central
theme will remain the anomalies between the use of Article 48 and Article 85.

115 Case 19/77 Miller [1978] ECR 131, Para. 15. See also Case 61/80 Cooperatieve Stremsel- en
Kleurselfabriek v. Commission [1981] ECR 351, Para. 14, which refers to the need to show ‘a
sufficient degree of probability’. In both cases, the Commission discharged its burden. See further
Bellamy and Child 1987, Para. 2.119; Van Bael and Bellis 1987, Para. 222; Green 1986, 238.
116 Cf. Case 180/83 Moser [1984] ECR 2539 and discussion by Greenwood 1987, 185, 199, 203.
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2.4 Enforcement by the Commission

2.4.1 Article 48

There are no means whereby the Commission can enforce Article 48 against
private parties. It is, however, worth considering whether it would be possible for
the Commission to initiate Article 169 infringement proceedings against all
Member States requiring them to legislate against discrimination contrary to the
Treaty occurring on their territory.

Advocate-General Trabucchi in Donà v. Mantero117 suggests that this possi-
bility should not be allowed. He declares:

I cannot accept the principle that the State should be made liable for activities carried out
on its territory by individuals exercising their contractual autonomy solely on the ground
that they have adopted measures which conflict with directly applicable Community rules.

The Advocate-General contends that the State’s duty does not extend beyond
the duty to ‘withhold legal recognition’ from clauses which restrain sports clubs
from signing foreign players. He supplements this view with the astute constitu-
tional point that an acceptance of the propriety of the Article 169 action in these
circumstances could distort the structure of legal obligations imposed by the
Treaty. According to the Advocate-General, Article 48 is ‘directly applicable’.118

If a Member State were required to promulgate domestic legislation in order to
force its nationals to comply with Article 48, then the true Community source of
the legal rule would be obscured. This would introduce an uncertainty prejudicial
to the integrity of the Community legal system.119

It is at least arguable that as a matter of law this is an unduly restrictive
approach. The private bodies concerned have contravened Article 48 and should
be subject to legal control; the States have committed a separate Treaty infraction
by allowing parties within their jurisdiction to act in a manner contrary to Article
48. They are in breach of Articles 5 and 7 EEC by undermining the efficacy of
Article 48, and this denial of the obligations of Community solidarity should be the
subject of legal challenge under Article 169. By adopting this more rigorous
approach, an effective solution may be achieved. Article 48 is made binding on
private parties; national authorities are obliged to secure compliance.

117 See note 26 above.
118 Here is not the place for analysis of the debate about the distinction between ‘direct
applicability’ and ‘direct effect’, see Winter 1972, 425. Quaere whether the phrase is of value in
relation to Articles of the Treaty, see Halsbury’s Laws of England, 4th edn., 1986, Vol. 51, Para.
3.41.
119 Cf. in respect or EEC Regulations. Case 39/72 Commission v. Italy [1973] ECR 101. See
Hartley 1988, 195 et seq. Contrast EEC Directives, which require domestic implementation (Art.
189 EEC).
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However, this seems to go further than the European Court has been prepared to
go in its view of the extent of Member State obligations in this area. A State must
not support Treaty infractions committed by private parties by, for example,
legislating purportedly to sanction or to encourage the illegality or by creating a
legal environment within which the Treaty infringement is immune from chal-
lenge.120 A national court’s refusal to withhold legal validity from rules unlawful
under Community law which are pleaded before it could also expose the Member
State to proceedings under Article 169 for breach of Article 5 EEC. But there
seems to be no State responsibility where the State is guilty of a simple omission to
take steps against a private body acting in breach of the Treaty.121

Quite apart from these legal arguments against the use of Article 169, there are
strong practical reasons for accepting the good sense of Advocate-General
Trabucchi’s desire to eschew Article 169 proceedings against the State in these
circumstances. The real target is of course the private football organizations. To
attack their illegality though the medium of the national State is both cumbersome
and time-consuming. This is recognized in the Parliament’s Resolution adopting
the Janssen van Raay Report, which indicates that although such action against the
State is ‘theoretically possible’,122 it ‘would not be appropriate’.

This being so, it is necessary to analyse the preferable course of action –
proceedings against the football organizations directly. The next section,
Sect. 2.4.2, examines such action brought by the Commission. Section 2.5 men-
tions opportunities for enforcement by private individuals.

2.4.2 Articles 85 and 86

2.4.2.1 The Commission’s Enforcement Powers123

In contrast to Article 48, the Commission is given specific and sophisticated
powers of enforcement against private parties in relation to the competition rules.
These are found in Regulation 17/62, which covers initiation of the procedure, the
powers of investigation and the range of decisions from which the Commission
may select as a means of disposing of the case. The Commission has power to

120 Cases 209-13/84 Ministère Public v. Asjes [1986] ECR 1425, [1986] 3 CMLR 173; Case 311/
85 Vlaamse Reisbureaus [1987] ECR 3801, [1989] 4 CMLR 213. See Slot 1987, 179; Whish
1989, Ch. 9(6).
121 Cf. from the perspective of remedies, the Court’s unwillingness to grant a ‘mandatory
injunction’ against a State in Art. 169 proceedings; see Hartley 1988, 300.
122 See the Report itself, note 10 above, Para. 11.
123 On enforcement, see Whish 1989, Ch. 10; Wyatt and Dashwood 1987, Ch. 16; Korah 1986,
34; Kerse 1988, 60–6; Bellamy and Child 1987, Ch. 12.
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exempt a prima facie restrictive agreement under Article 85(3), but this power can
only be exercised on notification of the agreement by the parties.

If the Commission takes the view that the football bodies are in breach of the
competition rules, it has power to issue a decision requiring termination of the anti-
competitive practice and, in addition, it may decide to impose a fine.124

2.4.2.2 Why has the Commission not Initiated Such Proceedings?

Hampered by scarce resources, the Commission’s preference is for informal set-
tlement. To save time and money and, as far as is possible, to preserve goodwill, it
will usually decline to initiate formal proceedings if voluntary undertakings or
informal remedial action can be extracted.125

It has endeavoured to pursue this course in relation to football. A cautious
approach on the part of the Commission can be detected. In relation to the ban on
English club sides competing in European competitions, imposed in the aftermath
of the Heysel Stadium tragedy of 1985, which is arguably unlawful under Com-
munity law,126 the Commission, ‘having regard to the very particular circum-
stances in which the ban in question was imposed by UEFA’, has preferred to
maintain a non-interventionist stance.127

In relation to the discriminatory rules of the national Leagues regarding foreign
players, the Commission has been engaged in a policy of persuasion for over ten
years.128 It must now be conceded that this conciliatory strategy has not met with
success. In this light, the Commission now finds itself urged to take more positive
action in the exercise of its powers of administration of the competition rules. It is,
however, of interest that even the Janssen van Raay Report, adopted by the
Parliament,129 supplements its call for action by the Commission under Article 85
with the suggestion that a gradual, rather than an immediate, increase in foreign
players should be secured and that ‘certain safeguards to allow clubs and

124 Arts. 15, 16, Reg. 17/62.
125 Van Bael 1986, 61; more than 95 per cent of cases are terminated by ‘settlement’, the
remainder by formal decision. See also Waelbroeck 1986, 268; Green 1986, 304 et seq.
126 Evans 1986, 510–48.
127 Written Question 154/87 OJ 1988 C 46/7. The Commission’s preferred inactivity does not
exclude the possibility that the clubs may proceed before national courts on the basis that their
directly effective Community law rights of free movement have been infringed. However, the
only litigation pursued in this instance was based on English law and it failed; see Evans 1986,
529.
128 Grayson 1988, 211–2.
129 See note 10 above.
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spectators to identify with the teams’ be elaborated. It is therefore plain that the
Commission remains likely to use a subtle, measured approach ideally with the
objective of achieving a negotiated settlement.130

It is submitted that this, while admittedly legally inconclusive, is at least partial
confirmation of the finding made in Sect. 2.3.3.3 that some protection may
legitimately be claimed for the player restrictions by national Leagues on the basis
of Article 85(3).

2.4.3 Remedies Against the Commission

There is no direct method whereby an individual can bring proceedings against the
Commission in respect of a Commission failure to initiate Article 169 proceedings
against a Member State. An Article 175 EEC action for failure to act is unavailable
because of the restrictive rules of locus standi under that Article.131 The individual
could launch an indirect challenge to the Commission’s inactivity by bringing an
action for damages under Article 215. In Denkavit v. Commission,132 the appli-
cants claimed to have suffered pecuniary loss as a result of the detention at the
Italian border of feeding stuffs which contained a potassium nitrate level exceeding
that permitted under a regulation introduced as a matter of urgency by the Italian
Minister of Health. Denkavit alleged that the Commission’s delay in securing the
repeal of this unlawful Italian regulation constituted a wrongful act yielding a right
to compensation. Advocate-General Mayras, following the opinion of Advocate-
General Warner in Meyer-Burckhardt v. Commission,133 was plainly unreceptive
to the idea of such a claim against the Commission,134 but the Court adopted a
rather more flexible position. While the Court declined to hold the Commission
liable, it chose to do so on the basis that the Commission had not been guilty of a
delay which could be considered wrongful in the circumstances. The Court
appeared to regard the action as in principle available. Notwithstanding this
apparent generosity, it is submitted that the difficulties in showing illegality on the
part of the Commission and in satisfying the rules of causation, inter alia, make
this an avenue of redress which should inspire little optimism in applicants.

The prospects of success are rather different in respect of Commission neglect
to initiate enforcement proceedings against a private individual for breach of the
competition rules.

130 Cf. Resolution tabled by MEPs Ford and Stewart (Doc 2 – 1167/84, Annex I to the Janssen
van Raay Report, note 10 above) ‘[…] demands that a full investigation […] be undertaken
before premature decisions are taken that might (a) damage further an industry in severe decline,
and (b) damage national and Community prestige at large, hidden, economic cost’.
131 For analysis, see Schermers 1983, Paras. 341–5, 434; Hartley 1988, 300–2, 390–2.
132 Case 14/78 [1978] ECR 2497; see Hartley 1988, 300–4, 464–5.
133 Case 1/75 [1975] ECR 1171.
134 See note 132 above, 2515–6.
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Under Article 3(2) of Regulation 17/62 ‘natural or legal persons who claim a
legitimate interest’ may apply to the Commission to find that there is an
infringement of Articles 85 and or 86. The ‘legitimate interest’ necessary to
acquire standing to submit such a complaint under Article 3(2) has been broadly
interpreted135 and a footballer or a club would have standing to submit a complaint
about the discriminatory rules to the Commission. The submission of the com-
plaint then confers on the complainant a privileged status in the subsequent con-
duct of the investigation in respect of the following matters:

(i) if the Commission addresses a decision to the body under investigation, the
complainant third party has sufficient standing to challenge the decision under
Article 173(2)136;

(ii) if the Commission declines to proceed with the investigation, it must inform
the complainant of its reasons for this decision and it must offer the com-
plainant an opportunity to submit further observations. This duty is imposed
on the Commission by Article 6 of Regulation 99/63.

If the Commission adheres to its decision not to proceed despite these further
observations, there follows no explicit legislative right vested in the complainant.
On a strict reading of the legislation, it could simply be ignored. However, the
Commission’s practice is to issue a final letter to the complainant explaining why
further action is not envisaged.137 It is, however, submitted that apart from this
practice there is in fact a legal right vested in the complainant to receive a final
rejection decision.138 This right must be implied in order to give effective content
to the complainant’s special status under Regulations 17/62 and 99/63, for
otherwise the Commission could simply grant the hearing required under Regu-
lation 99/63 and then ignore the complainant. This is not the intended legal role for
the complainant. It is consequently submitted that there is a right to receive a final
decision, enforceable under Article 175, and that the decision itself is reviewable
under Article 173. Thus, the complainant is not entitled to a final decision on the
infringement,139 but is entitled to a final decision on the complaint.140

Finally, an Article 215 action against the Commission may be considered. This
would amount to an allegation that the Commission’s neglect to pursue the matter

135 See, e.g., Kawasaki [1979] 1 CMLR 448, where the investigation was prompted by the
complaint of an individual consumer.
136 Case 26/76 Metro v. Commission [1977] ECR 1875, [1978] 2 CMLR 1.
137 As in, e.g., Cases 142 and 156/84 BAT and Reynolds v. Commission [1988] 4 CMLR 24.
138 For fuller analysis, see Kerse 1988, 60–6; Weatherill 1989, 47.
139 Case 125/78 GEMA v. Commission [1979] ECR 3173, [1980] 2 CMLR 177; and see Cases
142 and 156/84 note 137 above.
140 It should always be remembered that if the Commission refuses to act on the complaint, the
aggrieved party may have recourse to the national courts, making use of the direct effect of the
provisions in question.
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has caused loss to the applicant. However, it has already been suggested that
although this type of action may be available in principle,141 in practice the rules
which are imposed in relation to liability under Article 215 are extremely
restrictive and it is difficult to imagine that such an action would prove successful.

2.5 Enforcement by Private Parties Before National Courts

The sine qua non for enforcement of EEC law by private parties before national
courts is the direct effect of the provisions concerned. In the case of the football
restrictions, which are imposed by private parties, the matter concerns an action
between private parties, with no element of direct State involvement, and therefore
the sine qua non is horizontal direct effect. These issues have been discussed in
Sects. 2.3.2.2 and 2.3.3.2 and for the present purposes the horizontal direct effect
of Articles 48 and 85/86 is assumed.

This indicates that the player restrictions could be challenged before national
courts. Community law stipulates that it is for the national system to determine the
procedural rules which apply and the remedies to be made available in litigation to
vindicate rights derived from Community law,142 subject to two qualifications143:

(i) the remedy must be available on conditions no less favourable than those
applied to a similar right of action in purely national matters; and

(ii) the conditions must not make it impossible in practice144 to exercise the rights
under Community law which national courts are under a duty to protect.

In English law, the judicial approach has been to regard the cause of action as
breach of statutory duty145; breach of the duty under the European Communities
Act 1972 to observe enforceable Community rights.146 But what remedies are
available?

141 Case 141/78, note 132 above; the issues are analogous even though the specific powers under
Reg. 17/62, rather than the general powers under Art. 169 are in issue.
142 See Bridge 1984, 28.
143 First elaborated in Case 45,76 Comet v. Produktsch. [1976] ECR 2043, [1977] 1 CMLR 533;
Case 3376 Rewe v. Landwirtschaftskammer [1976] ECR 1989, [1977] 1 CMLR 533, and since
regularly repeated, see, e.g., Case 130/79 Express Dairy Foods v. Intervention Board [1980] ECR
1887, [1981] 1 CMLR 451. See Barav and Green 1986, 55; Oliver 1987, 881.
144 ‘Impossible in practice’ [praktisch unmöglich] is the phrase used in Rewe, note 143 above. In
Case 199/82 San Giorgio [1983] ECR 3595, [1985] 2 CMLR 658, the Court uses the phrase
‘virtually impossible or excessively difficult’ in the course of its judgment, but reverts to
‘virtually impossible’ in its ruling; quaere if this is intended to amend the formulation in Rewe.
145 See, e.g., the cases mentioned at note 151 below.
146 S 2(1). The phrase may be taken to accord with the notion of directly effective provisions in
the jurisprudence of the European Court; see Hartley 1988, 239–40.
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A litigant could seek to establish the non-enforceability of the rules restricting
the numbers of foreign players in a team on the basis of Article 48 or Articles 85/
86, or both, by means of a challenge before the High Court. In accordance with the
principle stated above, it is for the English system to determine the nature of the
remedy and this immediately demands consideration of the legal nature of
the League rules. The issue is the distinction between public law and private law;
proceedings by way of judicial review under Order 53 of the Rules of the Supreme
Court or by writ for an injunction and/or declaration. These are broad issues which
cannot be tackled here. It is, however, submitted that despite the recent willingness
of the English courts to look to the function of a body, rather than its form,147 in
determining its legal status for these purposes, a sports body, even though exer-
cising a regulatory function, is properly regarded as a creature of private law and
therefore susceptible to challenge by writ.148 It is also submitted that a declaration
and/or injunction could be sought even in the absence of existing contractual
obligations, for example by a player against a national association.149

More intriguingly, a litigant might seek damages for loss suffered as a result of
the discriminatory rules. There seems to be no reason in principle why the action
should not be pursued in relation to breaches of both Article 48 and Article 85.
Admittedly, it would prove difficult to demonstrate a quantifiable loss. However, it
is conceivable that the remedy sought would take the form of an interlocutory
injunction, thereby requiring the Court to assess the value of damages to the plaintiff
at trial in accordance with the principles set out by the House of Lords in American
Cyanamid v. Ethicon.150 These several issues have been explored by the courts151

and by academic writers152 in relation to the action for damages before English
courts for breach of Article 30 and Articles 85/86, and this exploration has revealed
much complexity, largely arising, it seems, out of the application of the public
private distinction to the availability of remedies. The introduction of Article 48 in
this context cannot be investigated in depth within the confines of this paper.
However, it is submitted that the implications of the direct effect of Article 48 and of
Article 85 and their consequent availability to litigants before national courts render
still more acute the problematic implications of their overlap in substantive scope.
Briefly, one could imagine a case where a domestic litigant would be unable to
attack a practice on the basis of Article 85, because Commission has acted, formally

147 R v. Panel on Take-Overs and Mergers, ex p Datafin [1987] QB 815.
148 See Law v. National Greyhound Racing Club Ltd [1983] 1 WLR 1302; cf. Beloff 1989, 95.
149 Eastham v. Newcastle United [1964] Ch. 413.
150 [1975] AC 396.
151 See particularly Baurgoin v. MAFF [1986] QB 716, [1985] 3 WLR 1027 (Art. 30); Garden
Cottage Foods v. Milk Marketing Board [1984] AC 130, [1983] 3 WLR 143 (Art. 86).
152 See, e.g., Barav and Green 1986, 143 (and see references at 96 note 175); Oliver 1987, 881;
Steiner 1987, 102; Davidson 1985, 178; Meade 1986, 101; Picanol 1983, 1; Goyder 1988, 76;
Kerse 1988 (and see references at note 93, 316).

54 2 Discrimination on Grounds of Nationality in Sport



or even informally,153 to ‘protect’ the practice under its Regulation l7/62 admin-
istrative powers, but where the same practice could be successfully attacked instead
on the basis of incompatibility with Article 48. The discriminatory player restric-
tions may provide such an instance, given the earlier finding that they are more
likely to be justifiable under Article 85 than under Article 48. In this way, Article 48
could be used to circumvent obstacles to an action based on Article 85. This could
be profoundly unsettling for the Community structure, in that Commission com-
promises under the competition rules could be upset as a result of domestic
enforcement of Article 48. It is submitted that the enforcement of Article 48 before
English courts requires deeper analysis than that which can be supplied in this
article. At present, it can only be observed that the overlap of Article 48 and of
Article 85 is a problem not just for the Community system, but also, by virtue of the
direct effect of the provisions, for national systems.

2.6 Concluding Remarks

2.6.1 General

The organization of football appears to be on a collision course with more than one
area of the Treaty of Rome. This should not occasion surprise. The industry is one
which retains strong national identities, while at the same time operating, as it has
for many years, internationally. European attitudes are beneficial to football, in
that the sphere of attractive and lucrative competition is widened, but also con-
stitute a threat to the game in the light of the fact that a continuing national identity
within a national League remains a strong motive for continued spectator/customer
support.

The arguments for giving special protection to the football industry are diverse.
They have been alluded to earlier in this article154 and will not be addressed in
greater depth here. It will however, be noted that if free movement of players
within the Commission is established, this will give a peculiarly disunified face to
European football, for, presumably, in all other European States, in which the writ
of the EEC does not run, restrictions will be enforceable. This reveals that the EEC
is not a coherent organizational body in this sector of the economy. It is ‘dis-
functional’, a criticism which may be attached to it in other rather more important
spheres, including those impinging on the political.155

153 ‘Comfort letters’ are not binding on national courts, but may be taken into account; Case 253/
78 Guerlain [1980] ECR 2327, [1981] 2 CMLR 94, on which see Korah 1981, 14.
154 See Sect. 2.3.3.3 above.
155 Cf. President Gorbachev’s plea for a ‘common European home’ and the instability of
‘Eastern’ Europe.
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2.6.2 The Overlap Between Article 48 and Article 85

The central legal complexity which emerges from this article is that announced in
the opening sentence – under which Treaty provision or provisions should action
by private parties discriminating in employment against nationals of other Member
State fall to be considered? and – how should such action be eliminated – by
Commission action and/or individual litigation? This, of course, is a problem of
relevance beyond the football related issues examined in this article and certainly
beyond sport in general. One might consider the practices of a trade union, or, as
referred to by Advocate-General Warner in Walrave and Koch,156 those of an
employers’ association choosing employees on the basis of nationality.

One may begin with the submission that discriminatory labour practices in the
private sector are in principle subject to both Article 48 and Articles 85/86.
However, these provisions are not co-extensive. Several points of departure have
been noted in the course of this analysis. It has been suggested that individual
clubs may fall outwith the scope of Article 48, but not of Articles 85/86.157 Article
85 seems to have a broader scope than Article 48 in that the notion of an effect on
inter-State trade under the competition provisions allows practices prima facie
internal to a single Member State to be caught by the prohibition.158 The
exemption procedures differ markedly under the provisions, that under Article 85
being significantly more likely to avail the football authorities than that under
Article 48, for reasons of both material and personal scope.159 Perhaps most
fundamental of all, the enforcement procedures under the provisions are quite
different.

These are essentially problems of coherence in Community law, but they
become problems for national courts given that Articles 48, 85, and 86 are all
directly effective. Consequently, these anomalies could confront a national court.
The problem would arise in its most acute form where a litigant chose to base an
action on one Article where the same set of facts litigated under a different, though
in principle applicable, Article would not succeed, i.e. where the litigant is seeking
to take advantage of the anomaly.

To use the example elaborated in this article, a particular problem will arise if a
player and or a club challenge the discriminatory rules before a national court on
the basis of Article 48, even though the Commission has, formally or informally,
decided to take no action to put an end to the practices, on the basis that the rules
are compatible with Article 85, i.e., the use of Article 48 to circumvent obstacles to
an action based on Article 85. This presents a risk of distortion of the Community
legal structure.

156 See note 13 above, ECR 1425.
157 Sections 2.3.2.2 and 2.3.3.1.
158 Section 2.3.3.4.
159 Sections 2.3.2.3 and 2.3.3.3.
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2.6.3 A Solution

Is there a solution? One could remove the overlap by establishing a demarcation at
Community level between Articles 48 and 85. Or one could accept the overlap and
leave its practical consequences to be dealt with as and when they arise. Which is
best for the advancement of Community law?

2.6.3.1 Demarcation at Community Level

Two possible demarcations can be identified. Both centre on the ‘troublesome’
category which is the focus of this article – private sector barriers to the free
movement of workers.

First, such rules could be exclusively dealt with by Article 48, by denying that
the competition rules apply to restrictive practices concerning labour, i.e. that
‘trade’ under the competition rules covers goods (and services) alone, while
acknowledging the horizontal direct effect of Article 48.

Second, they could be exclusively dealt with by Articles 85/86, by accepting
that ‘trade’ within the competition rules covers labour as well as goods (and
services), while denying the horizontal direct effect of Article 48.

Both approaches achieve demarcation; the first between rules and practices
concerning goods (covered by Articles 30 and 85) and rules and practices con-
cerning persons (Art. 48); the second between barriers imposed by the State in its
legislative capacity (Arts. 30 and 48) and barriers imposed in the commercial
sphere (Arts. 85/86).160 That is to say, the first approach concentrates on what the
rules apply to, the second on the applier of the rules.

However, it is submitted that, neat though both means of demarcation may
seem, neither would make a valuable contribution to the coherent development of
Community law. The first approach, which denies the application of the compe-
tition rules to labour practices, is unattractive. The competition rules apply to
restrictive practices concerning goods and services. Their scope is to be interpreted
broadly.161 There is no indication in the Treaty that restrictive practices con-
cerning labour constitute a special ease. Accordingly, it is not rational to suppose
that labour practices can be excluded from the scope of a set of provisions plainly
designed to control distortions relating to any of the factors of production which
are fundamental to the market economy referred to in the basic Treaty provisions
such as Articles 2, 3, and 8A EEC.

The second approach would deny the horizontal direct effect of Article 48. It
must be conceded that there are arguments against the horizontal direct effect of
Article 48. If the derogations in Article 48(3) are unavailable to private parties, then

160 This may embrace the commercial activities of the State under Arts. 85/86 or, in the case of
public undertakings, Art. 90. See Goyder 1988, 80, 366–71; Whish 1989, Ch. 9(6).
161 See Sect. 2.3.3.1, note 75 and accompanying text.
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it might seem logical that the prohibition in Article 48(1) should not bind private
parties. More fundamentally, since the Commission cannot enforce Article 48
against private parties, such matters should be dealt with only under Articles 85/86,
where the Commission is equipped with the sophisticated enforcement mechanism
of Regulation 17/62.

However, it is submitted that it would be an unacceptable retrograde step for
Community law to concede that Article 48 is not horizontally directly effective.
Most jobs are in the private sector. In the light of this, the limitation of Article 48
to vertical direct effect would not simply produce anomalies and distort the
structure of enforcement of Community obligations, it would also severely curtail
the efficacy of Community law as a means of achieving the integrative objects set
out in the basic Treaty provisions such as Article 2, 3, and 8A EEC.

There is in addition a substantial amount of evidence that the Court162 and the
legislature163 of the Community regard the horizontal direct effect of Article 48 as
inherent in the structure and purpose of the Treaty.

2.6.3.2 Accepting the Overlap

This, then, leads to the conclusion that the overlap must be tolerated. So the
problems of substance and of enforcement procedure at Community and at
national level must be confronted.

This is not a novel result for Community law. The Court has in the past been
prepared to rule that the same practice may fall to be considered under two
separate sets of Treaty provisions. In Commission v. Italy,164 the Court held that a
measure could be subject to scrutiny under both Article 92, concerning State Aids,
and Article 95, which prohibits discriminatory systems of internal taxation.

Before looking more closely at judicial practice in eases of overlap, it is pos-
sible to deal with some of the problems of substantive overlap without great
difficulty in order to preclude irrational anomalies between the scope of Article 48
and the competition rules. It is submitted that individual clubs are the subject of
both provisions, notwithstanding the reservations on this subject expressed by
some sources.165 Furthermore. although the present state of the law indicates that
the criterion of an effect on inter-State trade is interpreted more strictly in relation
to Article 48 than Articles 85/86,166 it is submitted that this apparent anomaly is
simply the result of a paucity of Article 48 litigation on the point and that the
European Court will, when presented with the opportunity, be ready to interpret

162 See particularly Para. 19 of the Court’s judgment in Walrave and Koch, note 13 above.
163 Art. 7(4) Reg. 1612/68; see note 52 above.
164 Case 73/79, [1980] ECR 1533. See further, Wyatt and Dashwood 1987, 473–4; Bellamy and
Child 1987, Para. 14–32.
165 See note 50 above, 56 and accompanying text.
166 Section 2.3.3.4.
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the provisions in the same manner – in accordance with the broad approach
already taken under Articles 85/86.

However, the differences between the justifications available under Article 48
in contrast to those under the competition rules167 cannot be ironed out by a
process of interpretation. These differences constitute an important distinction in
the scope of the provisions. In the light of the fundamentally different enforcement
procedures which attach to the provisions168 these distinctions in scope confront
not only the Community legal order, but also the national courts.

Should one follow the approach chosen in Commission v. Italy169 with regard to
Articles 92 and 95, with the result that conformity with both Articles 48 and 85 is
demanded? Or should one provision take priority over the other, with the result
that conformity with the former will suffice? On this second approach, one would
suppose that Article 48 would be accorded priority. Because it forms part of the
‘Foundations of the Community’ in the Treaty of Rome; the competition rules are
merely part of the Policy of the Community’.170 Given the finding that the football
rules are capable of justification under Article 85, but seem beyond redemption
under Article 48,171 the choice between these two approaches is of no moment. On
either analysis, conformity with Article 48 is the difficult hurdle which must be
crossed, but which the rules appear to be incapable of crossing.

This appears to rule out reliance on the arguments which have been advanced
under Article 85(3).172 In consequence, the Commission’s formal powers under
Regulation 17/62 and the informal strategy often preferred173 become valueless.
This does not seem satisfactory. The private party is locked into Article 48 with
minimal opportunities for justifying the practices in question, given the strong
indications that the derogations under Article 48 are intended to justify State action
in the general interest, not private sector conduct.174 The Article 85(3) justification is
available in respect of restrictive practices concerning goods and services, but not
labour. Restrictive labour practices in the private sector thus appear to be treated in
an extremely harsh manner. Does this lure the analysis back to the attractions of

167 Sections 2.3.2.3 and 2.3.3.3.
168 Section 2.4.
169 See note 164 above.
170 Cf. discussion of possible conflict between Arts. 30 and 85 in Wyatt and Dashwood 1987, 5,
12–3. See also in this respect Bellamy and Child 1987, Para. 772; ‘The Court in Nungesser [Case
258/78 [1982] ECR 2015] was clearly concerned that parties should not seek to retrieve by
contract what would be prohibited under Articles 30 and 36’. See similarly, Case 58/80 Dansk
Supermarked v. Imerco [1981] ECR 181, [1981] 3 CMLR 590, Para. 17 of the judgment. For
analysis of these issues, see Turner 1983, 103.
171 Section 2.3, above, summarized at Sect. 2.3.4.
172 Section 2.3.3.3.
173 Section 2.4 above.
174 Section 2.3.2.3 above. The problem of the inflexibility of Art. 48 is encountered even if an
Art. 86 analysis of the status of the League is preferred, note 86 above, 90.
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demarcation, considered above?175 One might argue that Article 85 alone should
apply,176 but the weight of legislative and judicial evidence against this is formi-
dable. One might argue that Article 48 alone should apply, but this would emphasize
even more clearly the anomalously harsh treatment of this category of practice.

It is submitted that a compromise solution should be sought. The restrictive
labour practice is a curious creature which does not fit comfortably into the
structure of the Treaty of Rome. This justifies a special regime. A strict application
of Article 48 denies the genuine arguments of justification which can be made on
the basis of Article 85(3). It is therefore suggested that a hybrid regime under
which Article 85(3) arguments may be advanced should be devised. The Court has
indicated an unwillingness to allow Article 85 to be used as a means of outflanking
article,177 but there seems no reason for adopting such a reluctant approach to the
interrelation of Article 85 and Article 48. Unlike Articles 85 and 30, both Articles
85 and 48 are capable of applying to the same practice in the private sector and it is
far from dear that the strongly integrationist nature of the provisions relating to
free movement should override. A system whereby both provisions can be taken
into account should be devised.

There is every likelihood that this matter will first be raised before a national court
in litigation based on the direct effect of the relevant Treaty provisions. A national
court could not decide for itself a complex matter of this nature relating to the
structure of Community law. In the pursuit of the integrity and coherent develop-
ment of Community law national courts are entitled to expect assistance in this
difficult area.178 However, it is far from clear what can be expected of either the
European Court in the exercise of its Article 177 jurisdiction, or the Commission, in
its administrative capacity, given the fact that these complexities emerge from the
basic structure of the Treaty itself It is none the less submitted that the rules under
investigation justify a radical approach with the objective of creating a regime more
flexible than that available under Article 48 as normally interpreted.

It has frequently been asserted that the law is playing an increasing role in
sport.179 There is mutuality in this relationship. Sport can play an important role in
developing the law. Walrave and Koch180 is a long-standing example of this. It is
submitted that the resolution of the issues discussed in this article could serve to
illuminate some complex areas of Community law.

175 Section 2.6.3.1.
176 Cf. Evans 1986, 510–48, text at note 125.
177 See note 170 above. See especially Turner 1983, 114–6, who concludes that ‘Further
discussion of the relationships between the different Treaty provisions would be worth while’.
178 This is not to suggest that a simple and satisfactory answer will be forthcoming; cf., e.g., the
formidable (though, in comparison to the test, less fundamental) difficulties caused in national
courts applying EEC competition law by the fact that Arts. 85(1) and (2) are directly effective,
whereas Art. 85(3) is not; see, e.g., Greaves 1987, 256 and cf. note 153 above on ‘comfort letters’
before national courts.
179 See, e.g., Grayson 1988, 35–7, 260–8; Beloff 1989, 95.
180 See above note 13.
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3.1 Introduction

Tucked away in the fairyland Duchy of Luxembourg and blessed until recently with
benign neglect by the powers that be and the mass media, the Court of Justice of the
European Communities has fashioned a constitutional framework for a federal-type
structure in Europe.1

Eric Stein’s famous words, which introduced one of the most influential aca-
demic surveys of the role of the European Court in the institutional and consti-
tutional evolution of the EC, retain a resonance even today. The intensity of
scrutiny of the attitudes of the Court has admittedly deepened over the years, in a
manner already prefigured by Stein’s insertion of the caveat ‘until recently’ into
his observation, and the Court’s approach has begun to attract an increasing level
of comment and criticism. But it has remained largely true that the European Court
is rather remote from and unfamiliar to the citizens of the European Union.

In December 1995 the Court’s ruling in Bosman earned it more widespread
publicity than it had ever before attracted.2 Admittedly, much of the comment on
the ruling was ill-informed. Nevertheless, for the first time, the application of EC
law by the Court in Luxembourg became part of everyday discussion. Moreover,
such are the far-reaching implications of the ruling that the Court’s approach in
Bosman is certain to command attention for many years to come. The ruling will
alter the economic framework of football, the world’s most popular sport and one
which involves huge amounts of money. The European Championships, held in
England in June 1996, attracted profits of £ 69 million, as a result of, inter alia, the
sale of broadcasting rights (an increasingly competitive market), income from
sponsorship and gate receipts. The impact of the European Court’s ruling in
Bosman on the position of the individual football player falls to be assessed in the
context of the increasing wealth earned by the industry. The purpose of this paper
is to examine the structure of the Bosman ruling and to explore its implications,
which demand renovation of the structure of football. Although, on one level, this
‘only’ concerns football, the ruling has major economic implications for sport
generally. Bosman is also of significance in the development of aspects of Com-
munity trade law. More generally, the saga offers an insight into the capacity of EC
law to supply the individual with a means to disrupt the established and tenaci-
ously defended self-regulatory patterns of an industry.

1 Stein 1981, 1.
2 Case C-415/93, Union Royale Belge des Sociétés de Football Association ASBL v. Jean-Marc
Bosman Royal Club Liègois SA v. Jean-Marc Bosman. SA d’Economie Mixte Sportive de l’Union
Sportive du Littoral de Dunkerque, Union Royale Belge des Sociétés de Football Association
ASBL, Union des Associations Européennes de Football Union des Associations Européennes de
Football v. Jean-Marc Bosman, judgment of 15 December 1995, [1991]ECR I-4837.
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3.2 Jean-Marc Bosman

3.2.1 The Transfer System: The Road to Litigation

Jean-Marc Bosman was a Belgian national, born in 1964. He had earned a repu-
tation in his youth as a footballer of some promise and he was sufficiently skilled
to play at first division level in Belgium. He had been employed by RC Liège on a
contract expiring at the end of June 1990 on an average salary of BFR 120,000 per
month, including bonuses. In April 1990 the club offered him a new one-year
contract at BFR 30,000 per month, the minimum permitted by Belgian rules, and a
quarter of his previous salary. Bosman refused RC Liège’s unattractive offer and
was transfer listed, at a ‘compensation fee’ of BFR 11,743,000 fixed according to
indicators based, in particular, on age and salary.

To some extent an awareness of the oddities of football in Europe is a pre-
condition to appreciation of the significance of the ruling, and accordingly this
paper includes explanation where necessary to ensure the intelligibility of the legal
analysis.3 Football is organized according to a hierarchical structure. Football
clubs wishing to participate in official competitions must affiliate to national
football associations. Each Member State of the European Union has its own
national association, excepting the United Kingdom alone which has four asso-
ciations, one for each home country, a pattern reflected at international level in the
separate participation of England, Northern Ireland, Scotland and Wales in
international tournaments. National associations are in turn members of FIFA, the
world organizing body, which is based in Switzerland. FIFA is split into con-
federations for each continent. The European confederation is UEFA, also based in
Switzerland, and the national associations of the EU Member States are members
of UEFA and as such undertake to comply with its rules. At the bottom of this
edifice are the players, contracted to the clubs and subject to rules set by the
several national and international organizations. Players are in this manner subject
to the rules of the industry which are decided at several levels within the hierarchy.

The rules which most intimately affected Bosman were those applicable to the
transfer system. Players are unable simply to move freely between clubs once their
employment contract comes to an end. A club is only able to field a player in an
official match once it has secured the player’s registration, held by the previous
employer. That registration will be released only when the previous club is sat-
isfied with the terms offered by the new club, which will typically involve payment
of a fee. Fees over £ 1 million are commonplace, fees over £ 5 million are agreed
several times a year and very occasionally fees have exceeded £ 10 million. A club
which chose simply to field a player without complying with the requirements of

3 A-G Lenz’s Opinion contains an extensive and detailed examination. For useful collection of
materials and some analysis, see Blanpain and Inston 1996.
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the transfer system would find itself subject to heavy and immediate penalties
imposed by national and transnational organizations.

US Dunkerque, a French second division club, contracted with Bosman to pay
him a monthly salary of some BFR 100,000 plus a signing-on fee of some BFR
900,000. In July 1990 RC Liège and Dunkerque agreed a contract for the transfer
of Bosman for one year only, at a price of BFR 1,200,000, including an option
costing BFR 4,800,000 allowing Dunkerque subsequently to buy the player. Both
contracts, RC Liège/Dunkerque and Bosman/Dunkerque, were conditional on the
sending of a transfer certificate by the Belgian association to the FFF, the French
association, in line with the rules governing the transfer system. It was worthless to
Dunkerque to conclude a contract with Bosman without compliance with these
transfer requirements, for they would have been unable to play him in official
matches. Apparently RC Liège came to doubt Dunkerque’s solvency.4 It did not
ask the Belgian association to send the certificate to the FFF. So neither contract
took effect.

In accordance with the rules prevailing in Belgium, RC Liège suspended
Bosman so that he could not play in the 1990/91 season. This prompted him to
pursue redress before the courts. Initially, he sought, inter alia, an interlocutory
order that the transfer rules did not apply to him. He was granted an interlocutory
order in Liège in November 1990 ordering the club and the Belgian association to
refrain from impeding his engagement. However, he was unable to secure
employment with a leading club. As his case progressed through the courts, he was
able to find only relatively small clubs in France and Belgium who were willing to
offer him terms. RC Liège’s readiness to cut his-wage so savagely in the summer
of 1990, combined with the lack of interest in acquiring Bosman’s services shown
by major clubs at the time, may suggest that his ability to play top-level football
was in any event in doubt, but it was widely suspected that Bosman was boycotted
by leading clubs after 1990, despite the interim order in his favour.

The litigation initiated by Bosman was chequered by a remarkable series of
delays and aborted references to Luxembourg. Other defendants were joined.
There were interventions, inter alia by footballers’ associations. During this period
Bosman also attempted to rely on Articles 173 and 215 EC to challenge the
Commission’s approach to football before the European Court, but his application
was rejected as inadmissible.5 Eventually the matter reached the European Court
in October 1993 by way of the Article 177 preliminary reference procedure. The
questions asked by the Cour d’Appel, Liège were:

Are Articles 48, 85 and 86 of the Treaty of Rome of 25 March 1957 to be interpreted as:

(i) prohibiting a football club from requiring and receiving payment of a sum of money
upon the engagement of one of its players who has come to the end of his contract by
a new employing club;

4 Para. 33 of the Court’s ruling.
5 Case C-1 17-91, Jean -Marc Bosman v. Commission, (1991) ECR I-4837; an application for
interim measures was rejected in Case C.117/91R [1991] ECR I-3353.
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(ii) prohibiting the national and international sporting associations or federations from
including in their respective regulations provisions restricting access of foreign
players from the European Community to the competitions which they organize?

On 15 December 1995, the European Court felt able to provide answers to both
questions referred to it by the Cour d’Appel. However, the Court was not prepared
to answer those questions in the light of all the Treaty provisions mentioned by the
referring court. The European Court instead confined itself to analysis in the light
of Article 48 EC. By leaving aside discussion of the application of the Treaty
competition rules to football, the Court left open a number of issues of significance
for the future adjustment of industry structures. Some will be discussed in this
paper, with reference to the Opinion of Advocate-General Lenz in Bosman which
includes treatment of relevant issues arising under the Treaty competition rules.

3.2.2 Nationality Restrictions in Football

Although the first question referred to the European Court arises directly out of the
obstacles that Bosman faced in his thwarted move to Dunkerque. The second
question raises points of EC law which appear to be entirely irrelevant. The second
question refers to rules which limit the ability of clubs to field ‘foreign’ players.
Although the relevant rules have been altered periodically, recently restrictions
have followed the model of the ‘3 ? 2’ rules, according to which clubs may field
three ‘foreign’ players plus two ‘assimilated’ players.6 For football purposes,
nationality relates to qualification for the national representative side of that
association, so on occasion football nationality is not the same as nationality at
law.7 National leagues were permitted to allow a higher number of non-national
players, but the ‘3 ? 2’ restrictions were enforced mandatorily within the Euro-
pean club competitions organized by UEFA. These European club competitions
complement national tournaments and, highly prestigious in sporting terms, they
are extremely lucrative. The nationality rules plainly deterred acquisitions of
players from other Member States, but they posed no problem for Bosman himself.
Indeed, the whole point of his case was that he was in demand by a club in another
Member State. Nevertheless, the Court decided that it did have jurisdiction on both
the questions referred.8 It repeated its longstanding view that in the context of the

6 Assimilated players have played in the country of the relevant association for an uninterrupted
period of five years including three years as a junior.
7 The UK provides a particularly odd example; there are four football nationalities in the UK.
8 Paras. 55–67.
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cooperative relationship between national court and European Court under Article
177 it is solely for the national court to determine in the light of the circumstances
of the case both the need for a preliminary ruling in order to enable it to deliver
judgment and the relevance of the question which it submits to the Court. This
binds the Court in principle to give a ruling on questions submitted that concern
the interpretation of Community law. The Court in Bosman was content to com-
ment that- the national court felt the nationality rules could impede Bosman’s
employment chances and that it would not call that assessment into question.
Looking behind the rather bland words of acquiescence in the ruling, one might
surmise that the Court was eager to rule on the point to clarify the law. More-over,
Advocate-General Lenz, whose observations on this point (as on others) were
more revealing than those of the Court, supplemented an extended examination of
the case-law with the comment that he could not see how the nationality rules
could reach the Court in any way other than through individual challenge. He
pointed out that there have been instances where clubs have been penalized for
breaching the nationality rules, yet still have not gone to law. Although such a
perception would seem formally irrelevant to an assessment of the Court’s juris-
diction, one might realistically choose to identify it as a motivating force in the
Court’s decision to regard itself as competent to answer the national court’s
questions rather than to treat them as a misuse of the Article 177 procedure. This
perception accords with an appreciation of the judgment as an instance of the
individual using rights conferred by EC law to prise open an adhesive cartel whose
participants had an incentive to accept the system rather than challenge it.

3.2.3 Access to Justice in the Football Industry

It would, however, mislead simply to proceed immediately to an examination of
the structure of the Court’s ruling. It is important not to underestimate the
remarkable difficulty of obtaining effective access to justice in this industry.
Acting collectively, the football industry is able to wield formidable economic
power to shield itself from challenges by individual clubs or players prejudiced by
the application of its rules. The industry is structured in such a way as to be able to
impose immediate penalties of expulsion on clubs and players. Football is a sport
based on annual competition, so there are disincentives for clubs to go to law to
pursue a case that will take many years to resolve. Players’ careers are relatively
short; few players extend their careers much beyond the age of 30. Extended legal
proceedings are unattractive. Even though suggestions by writers9 and pressure
from the European Parliament10 had thrown a spotlight on unlawful practices

9 E.g., Will 1993. Cf. also Hilf 1984, 517; Weatherill 1989, 55.
10 Cf. Nafziger 1992, 489, which examines inter alia the Olympic movement and litigation
arising out of the ‘America’s Cup’ yacht race, and Nafziger 1996, 130, which considers inter alia
litigation involving the runner ‘Butch’ Reynolds and ice-skater Tonya Harding.
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within the game, football had been able to survive unscathed by legal challenge for
many years. In particular, although the Court’s ruling against the nationality
restrictions amounts to a relatively unsurprising confirmation of its approach in
Walrave and Koch v. Union Cycliste Internationale in 197411 and in Donà v.
Mantero in 1976,12 in the two decades that elapsed between those rulings and that
in Bosman no case had reached the European Court involving a direct challenge to
football’s nationality-based discrimination. What is more, the Commission had
given the green light to these practices. The ‘3 ? 2’ rules prevailing at the time of
the judgment were the product of a compromise struck in 1991 between UEFA and
the Commission, represented by Mr Bangemann.13

The Bosman ruling cracks open this cartel. Initially, it seems remarkable that an
individual player was able to achieve this, when clubs, with greater resources and
apparent incentives to challenge such restrictions on their economic freedom, did
not. Yet, reading of the treatment meted out to Bosman, who at the time of the
judgment was playing low-level football at the advanced age (for a football player)
of 31, having endured alcohol-related problems caused by his plight, one may
wonder whether the real impact of the judgment may be to warn potential litigants
of the costs of challenging the game’s structure. To this extent, the ruling confirms
that UEFA, the European body, and FIFA, the world body, are not immune from
legal challenge,14 but highlights that they are remarkably powerful entities
wielding global influence. Like other transnational sporting organizations, they are
in practice frequently able to operate on the assumption that they enjoy a practical
immunity from challenge. Sport is extraordinarily resilient to change. Walrave and
Koch, the first litigants to assert EC law rights in the sporting arena, were denied
probable success before the courts when they declined to press for judgment,
apparently in the face of a threat by the defendant sporting body, the UCI, to
withdraw paced cycle racing from the world championship schedule.15 Even the
ban on the participation of all English clubs in profitable European club compe-
tition imposed in the wake of the Heysel Stadium disaster in 1985 stimulated no
challenge based on EC law, even though it was probably a disproportionate
interference with economic freedoms guaranteed under Community law.16 So,
even though the game’s governing bodies held an entirely misplaced expectation
in the period before the Bosman ruling that the player would be induced to settle
the matter out-of-court,17 a false sense of security which prompted UEFA even to
fail to submit relevant evidence on the alleged beneficial impact of the transfer

11 Janssen Van Raay report, PE DOC A2-415/88; Larive report, PE DOC A3-0326/94. The
views expressed in both reports are close to the approach of the Court in Bosman.
12 Case 36/74, [1974] ECR 1405.
13 Case 13/76, [1976] ECR 1333.
14 Essays by Karpenstein 1993 and Renz 1993 examine the Commission’s position.
15 Van Staveren 1989, 67; Hilf 1984, 520, note 22.
16 Cf. Evans 1986, 510.
17 E.g., The Guardian newspaper, 4 April 1995, at 18.
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system in accordance with procedural requirements of the European Court,18 it
cannot be excluded that even after Bosman the football industry will feel able to
take its subjection to law rather less seriously than most industries.

3.3 Jurisdictional Questions

3.3.1 Is Sport Within the Scope of Application of Community
Law?

Two general objections made by the football authorities confronted the Court,
though neither was novel. To what extent is an economic motivation significant in
fixing the scope of application of EC law to particular practices? To what extent is
it relevant that the rules emanate from the private sector?

The Court had little difficulty in ruling that Community law is in principle
capable of application to sport. This confirmed the approach taken in the 1970s in
its well-known pair of ‘sports law’ rulings, Walrave and Koch v. UCI19 and Donà
v. Mantero.20 The Court rejected submissions based on the alleged ‘negligible’
economic activity of smaller clubs. Nor was it persuaded by the argument that
football is ‘in most cases’ not an economic activity.21 Neither of these two points,
even if perfectly well-founded, defeat the plain fact that in some of its manifes-
tations sport belongs in the commercial sphere. As a matter of Community law, it
is in principle subject to Community law in so far as it constitutes an economic
activity within the meaning of Article 2 EC.22

Accordingly, the Court was unprepared to place sport beyond the reach of
Community law. Indeed, despite the optimistic submissions of the football
industry, one would not have supposed that the Court would have been prepared to
place a particular industry uniquely beyond the jurisdiction of Community law.
Although the Court was not unaware that its judgment could exert a profound
impact on the football industry, it commented that ‘this cannot go so far as to
diminish the objective character of the law’.23 In its ruling, its sole concession to
the particular demands of football was a willingness to exercise its self-endowed
power to limit the temporal effects of the judgment in relation to the transfer
system. It ruled that the direct effect of Article 48 cannot be relied upon in support
of claims relating to a fee in respect of transfer, training or development which has

18 In Paras. 52–4 of the ruling, the Court rejects an out-of-time request by UEFA for measures of
inquiry.
19 Supra note 11.
20 Supra note 12.
21 Paras. 70 and 72, respectively.
22 Cf. overview by Zuleeg 1993.
23 Para. 77.
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already been paid on, or is still payable under an obligation which arose before, the
date of the judgment, except by those who have brought court proceedings or
raised an equivalent claim under the applicable national law before that date. It
made no such concession in respect of the nationality restrictions in spite of the
fact that that regime had been applied with the blessing of the Commission.

The Court was also not persuaded to allow football an immunity from the
application of the principles of Community trade law by the German government’s
submission that the subsidiarity principle dictated that public authorities’ inter-
vention in private commercial affairs should be limited to what is strictly neces-
sary. This could not be accepted as a basis for permitting private associations to
adopt rules which restrict the exercise of Treaty rights conferred en individuals.
This is not to say that football might not be able to show special interests which
may deserve shelter from the normal assumptions of EC trade law. As will be
explained, the Court was ready to acknowledge that sport may be marked by
particular characteristics that entitle it to treatment in the light of Community law
that is distinct from that meted out to ‘normal’ suppliers of goods and services. In
particular, sporting leagues need to sustain a pool of realistic rivals in order to
ensure the economic success of the ‘product’. However, in Bosman, the Court was
not prepared to offer sport any general insulation from the rules of Community
trade law.

3.3.2 Application to Private Parties

The Court also drew on Walrave and Koch v. UCI and Donà v. Mantero, its twin
sports law rulings of the 1970s, in insisting that Article 48 was applicable despite
the private nature of sporting associations. Article 48 applies beyond the public
sphere ‘to rules of any other nature aimed at regulating gainful employment in a
collective manner’.24 This clearly embraces sporting associations where they fix
terms which determine the capacity of professional players to engage in
employment. The Court observed, as it had in Walrave and Koch, that, were it to
confine Article 48 to the public sector, that provision would vary in its scope of
application state-by-state in accordance with national choices about the reach
of public regulation. The Court therefore confirmed the horizontal direct effect of
Article 48, although that effect reaches only as far as collective regulation. There is
nothing in the ruling which suggests that the Court would apply Article 48
in situations lacking the collective dimension present in cases such as Walrave and
Koch and Bosman.25 In the private sphere, where collective regulation is at stake,
there is a potential overlap in the scope of application of Article 48 and the

24 Para. 82.
25 For discussion see Roth 1995; Handoll 1995, 135–6; Weatherill 1996, 991, 1010, note 49.
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competition rules, although Advocate-General Lenz expressed the firm opinion
that a violation of Article 48, a fundamental Treaty freedom, cannot be saved by
reference to the Treaty competition provisions, in particular Article 85(3).

UEFA had sought to persuade the Court that it should not adopt such a broad
interpretation of the personal scope of Article 48 for fear of anomalous conse-
quences flowing from the scope of the rules on justification. It objected that the
‘private’ application of Article 48 would prejudice private individuals compared
with Member States because of the inability of private parties to rely on the Article
48(3) grounds of public policy, public security or public health as justification for
limiting rights. The Court decided that there was no such anomaly. It observed that
private individuals too could rely on such grounds. Accordingly there was no
variation in this respect between rules originating from public or private sources.
There is a logical neatness attached to this approach, although it is not dear how
the notions contained within Article 48(3) can be adequately re-shaped to suit the
private sector. Indeed, there is some risk that allowing private parties to invoke
notions of ‘public policy, public security or public health’ may cause their over-
stretching.

3.4 The Nationality Restrictions

The Court found that the ‘3 ? 2’ rules, applied after negotiation with the Com-
mission, limited the chances of employment of players. An obstacle to the free
movement of workers was thereby established. Moreover, the rules were con-
taminated by nationality discrimination, albeit of an indirect nature via reliance on
football rather than legal nationality. Such discrimination contradicts the funda-
mental assumptions of the EC legal order. The Court rejected several submissions
presented in defence of the rules.

3.4.1 National Representative Football

The most significant issue related to the scope of the Court’s view, first expressed
in Walrave and Koch, that nationality discrimination may be permitted where it is
based ‘on non-economic grounds, concerning only the sport as such’. It is sub-
mitted that the basis of this permission lies in the scope of application of the
Treaty. Nationality discrimination is not unlawful per se under EC law; it is
unlawful where it occurs within the scope of application of the Treaty. So selection
for a national representative side may be based on discrimination according to
nationality, for the rationale for such choice lies in the function of the side as a
representative of national pride, which is not a matter touched by EC law. Even
though profits are doubtless made in the context of international representative
sport and even though a player benefits financially from international status, the
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basis of team selection has no connection with economic objectives. So it is not
incompatible with EC law for a national side to select only from a limited pool of
players defined according to (football) nationality.

It is submitted that the crux is that such discrimination is lawful because it
escapes the scope of application of the Treaty, not because it is ‘justified’.
Regrettably, the Court in Bosman improperly employed the language of justifi-
cation in this context, which implies that the discrimination falls within the scope
of the Treaty, but is permissible according to the standards of EC law. The legal
source of any such justification would be elusive and it is submitted that the
Court’s terminology is inexact. Advocate-General Lenz adopted a more precise
approach and referred to the limits of EC competence as the rationale for holding
such nationality discrimination permissible. Although there is almost a temptation
to retreat to Advocate-General Warner’s blunt insistence in Walrave and Koch that
the permissibility under Community law of national sporting teams is no more than
a simple matter of common sense, it is submitted that Mr Lenz’s orthodox juris-
dictional reading of the approach employed in Walrave and Koch is to be preferred
over the Court’s drift into issues of justification.

3.4.2 Club Football

However, neither Walrave and Koch nor Donà v. Mantero offered the Court the
opportunity to settle the issue that fell for resolution in Bosman. In Walrave and
Koch the Court’s ruling was delivered in the context of national representative
teams. Donà v. Mantero involved nationality-based restrictions in the organization
of Italian club football, but the Court scrupulously left the application of the law to
the national court. The issue that was addressed in Bosman was the extent to which
nationality discrimination counts as non-economically motivated (and thus escapes
the scope of the EC Treaty) in the context of club football. This raises more
nuanced questions about when the representative function that dictates a link
between the identity of player and the status of team is exhausted. It was not
settled in Walrave and Koch whether the national team was the only entity able to
insist on selecting only a particular nationality. The Court ruled that the prohibition
of nationality discrimination ‘does not affect the composition of sport teams, in
particular national teams, the formation of which is a question of purely sporting
interest and as such has nothing to do with economic activity’.26 The same formula
is found in Donà v. Mantero; rules affecting national teams serve as an example of
discrimination which is not forbidden by EC law, with the suggestion that the
category might be rather wider. In both rulings,27 however, the Court asserted that

26 Emphasis added.
27 Para. 9 in Walrave and Koch, Para. 15 in Donà v. Mantero.
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‘[t]his restriction on the scope of the provisions in question must however remain
limited to its proper objective’28 and it is this perception which was tested in
Bosman.

Advocate-General Trabucchi in Donà v. Mantero had suggested a rather gen-
erous approach to the ability of clubs to exercise discrimination in player selection
without infringing EC law rights. He considered that it would be a matter of purely
sporting interest, and therefore permissible, were a national association to limit the
participation of foreign players in championship matches ‘so as to ensure that the
winning team will be representative of the State of which it is the champion team’.
He added that this view was strengthened in the light of the fact that the champion
club proceeds to represent the State at international level. These observations were
not examined by the Court and they have not found favour in academic writing.29

It is submitted that Mr Trabucchi mistakenly conflated the separate issues of
whether a club may be taken to represent a country and whether that club’s players
possess any such representative function. The heart of the matter is whether a club
side may be taken to represent the country in which it is based when it competes in
club competitions organized by UEFA at transnational level, and whether even if it
does so the discharge of that representative function also requires it to select a
certain number of players of a particular origin. This issue was addressed directly
in Bosman

The Court in Bosman confirmed the approach introduced in Walrave and Koch.
Relevant provisions of Community law ‘do not preclude rules or practices justified
[sic] on non-economic grounds which relate to the particular nature and context of
certain matches’.30 It proceeded to reject the submission that the nationality
restrictions contributed to a traditional link between club and country, important to
the public in identifying with its favourite team. Nor was it prepared to accept that
for clubs appearing at international level, it is important to secure representative
status by limiting their ability to field ‘footballing foreigners’. The Court was
completely unpersuaded that reasons of sporting interest could dictate an enforced
link between the location of a club and the origins of individual players. The Court
stated that:

[A] football club’s links with the Member State in which it is established cannot be
regarded as any more inherent in its sporting activity than its links with its locality, town
or region or, in the case of the United Kingdom, the territory covered by each of the four
associations. Even though national championships are played between clubs from different
regions, towns or localities, there is no rule restricting the right of clubs to field players
from other regions, towns or localities in such matches.31

28 A strict application of the analysis offered in the text would question the Court’s use of the
noun ‘restriction’, since what is really at stake is definition of the scope of application of the
provisions.
29 Weatherill 1989, 60–3; cf. also Renz 1993.
30 Para. 76.
31 Para. 131.
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The Court then extended this analysis on to the international plane:

In international competitions, moreover, participation is limited to clubs which have
achieved certain results in competition in their respective countries, without any particular
significance being attached to the nationalities of their players.32

The nationality of individual players is disassociated from the sporting identity
of clubs. The governing assumptions about consumer attitudes towards the link
between player nationality and identity of club are neatly captured by Advocate-
General Lenz’s comment that ‘[…] the great majority of a club’s supporters are
much more interested in the success of their club than in the composition of the
team’. This could not be said in such terms of a national team, where selection of
non-nationals would undermine the essence of the sporting endeavour.

If it could be shown that a particular club side selects its players on the basis of
‘purely sporting interest’, then discrimination on the grounds of nationality might
exceptionally escape the scope of application of Community law.33 However, the
Court in Bosman has excluded any possibility of such practices applying generally
within the game.

3.4.3 Residual Issues

The three remaining submissions on behalf of the football industry were treated by
the Court as fundamentally unmeritorious. It was submitted that the rules were
needed to secure a sufficient pool of national players to allow the national team to
flourish in all positions. However, according to the Court, even if the competitive
labour market created by its ruling might diminish prospects for workers in their
home State it ought to assist them finding work in other States. The assumption
which underpins the Court’s analysis on this point is that once nationality-based
distortion is eliminated, the market will not shrink employment opportunities, but
rather it will redistribute patterns of employment. In essence, this is an observation
that places the football labour market on a par with all other markets affected by
the evolving process of European integration. It was further submitted by the
industry that the rules helped to maintain a competitive balance by preventing the
richest clubs buying up the best foreign players. However, the Court commented
that the current rules do not stop such clubs buying up the best national players and
thereby undermining this alleged desirable balance. Finally, it was pointed out that
the ‘3 ? 2’ rule had been drawn up by the football authorities in collaboration

32 Para. 132.
33 In any event, the practices of a single club would probably not fail within the scope of Art. 48,
though this cannot be regarded as authoritatively settled cf. supra note 25.
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with the Commission. However, the Commission is not empowered to authorize
practices which are contrary to the Treaty. Therefore this informal arrangement
could not affect the Court’s finding of a violation of Article 48.34

The Court concluded that Article 48 ‘precludes the application of rules laid
down by sporting associations under which, in matches in competitions which they
organize, football clubs may field only a limited number of professional players
who are nationals of other Member States.’

3.4.4 Adjusting Practices in the Football Industry

The result is that all EU nationals must be treated as domestic players for the
purposes of eligibility for selection for club matches. Clubs are therefore enabled
to pursue more flexible recruiting strategies. The firmly expressed nature of the
Court’s conclusion suggests no loophole through which the game could seek to
reintroduce adjusted schemes that prioritize particular types of player. For
example, it is submitted that requirements for clubs to retain a minimum number of
‘home-grown’ players, without any explicit link to their nationality, would violate
Article 48 as indirect nationality discrimination.35

The Court did not place any temporal restriction on this part of its judgment,
which constitutes both a sharp warning of the fragility of a Commission green light
for practices that violate primary Treaty provisions and also an implied rebuke to
the Commission for its tolerance of unlawful discrimination. In principle, the
Court’s refusal to sanction any temporal restriction also required a change in
practice in the middle of the 1995/1996 football season. This obligatory mid-term
alteration provoked a mixed response in the football industry. Some domestic
leagues, including that in England, promptly abandoned existing restrictions on
EU nationals. Elsewhere, including in Germany, there were rumours that so-called
‘gentlemen’s agreements’ had been struck under which clubs agreed to complete
the competitions in season 1995/96 in accordance with pre-existing rules, not-
withstanding the immediate effect in law of the Bosman ruling. UEFA’s initial
response to the ruling was to declare that the ‘3 ? 2’ nationality restrictions should
continue to be observed in the European club competitions, which had at the time

34 According to A-G Lenz, even had the Commission formally exempted the industry’s practices
under Art. 85(3) EC (which he thought implausible in any event because of their dispropor-
tionately restrictive effect), this would not have overridden violation of Art. 48, as explained, the
Court did not consider the application of Art. 85.
35 A-G Lenz’s view that an Art. 85(3) exemption cannot save a violation of Art. 48 also rules out
the practical utility of the argument that nationality restrictions may deserve exemption in order
to preserve the viability of smaller national Leagues which would otherwise be plundered of all
their leading players. The present author’s suggestion, articulated in Weatherill 1989, 76–8,
87–92, that violations of Art. 48 may be excused in circumstances where the Art. 85(3) conditions
may be met by a labour practice, seems to have found no favour with A-G Lenz.
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of the ruling reached the quarter-final stage. Although UEFA is in an unusual
situation in the sense that its jurisdiction is Europe-wide and therefore broader than
that of the EC, it is nevertheless clear that in so far as its practices are implemented
within the EC it is subject to EC law.

It is submitted that such unwilling responses constituted violations of Article 48
as interpreted in Bosman in so far as they affected players with rights under EC
law. However, no club chose to challenge either a national association or UEFA, a
reluctance which corresponds to past trends of conformity with the industry’s
collective rules.

The Commission does not appear to possess powers to take action directly
against a private association for violation of Article 48,36 but it is submitted that
the Commission could rely on its powers conferred by Regulation 17/62 to attack
such associations for violation of the Treaty competition rules. For such ‘gentle-
men’s agreements’ amount to restrictive practices within the meaning of Article
85(1). With the threat of Commission intervention in the background, it was
announced in February 1996 that UEFA. After discussion with the Commission,
had abandoned the nationality-based restrictions for the following season’s tour-
naments, beginning in August 1996. Even though there may have been unlawful
practices persisting after the Bosman ruling until the end of the 1995/1996 football
season, it seems highly improbable that they will generate any legal proceedings at
either Community or national level. However, the cosy cartel based on discrimi-
natory practices, agreed within the game and permitted by the Commission, has
been dismantled. Football has been irrevocably changed.

3.5 The Transfer Rules

3.5.1 The Basis of the Court’s Objection to the System

The rules governing transfer of footballers between clubs vary between different
national associations. There is a transnational underpinning, which is fed by
UEFA/FIFA regulations which are enforced at national level as regards relation-
ships between players and clubs. In Bosman there was some dispute about pre-
cisely which rules were the relevant ones, but the referring court, the Cour d’Appel
in Liège, considered that the FIFA regulations valid at the time applied.

However, the approach taken by the European Court ensures that it is not
necessary to pursue a detailed examination of the intricacies of each particular
transfer system. All systems are underpinned by a refusal to accept that the expiry
of a football player’s employment contract should allow the player to go into the
(labour) marketplace and conclude a new contract with another employer. A
‘selling’ club will not release the player’s registration until satisfied with the terms

36 Cf. Weatherill 1989, 80–2, Karpenstein 1993.
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offered by the ‘buying’ club, which typically involves payment of a transfer fee by
buying club to selling club. No club will conceivably seek to conclude a contract
with a player until such time as it has been able to satisfy itself that the registration
will be released to it and that it will be permitted to field the player in official
matches. It is this restraint on contractual freedom, characteristic of all national
regimes, which is condemned by the Court’s ruling.

The Court’s focus on the perception that the transfer system inhibits player
acquisition allowed it to take no account of the submissions in Bosman that the
transfer system had recently been relaxed. The point that the transfer system in
Europe had been widely adjusted to allow a fee to be fixed according to a defined
formula based on age and previous salary without affecting the player’s right to
choose between clubs once the existing employment contract comes to an end was
of no significance. This liberalized system may diminish the risk of a player being
caught between two haggling clubs, but it in no way removes the basic feature to
which the Court objects – that the buying club is deterred by the collectively
agreed system of sanctions backing the player registration scheme from con-
tracting with a player and that this therefore distorts players’ opportunities for
finding employment.37 So, although there was some feeling in advance of the
Court’s ruling that it might choose to limit its ruling to the peculiarly restrictive
Belgian transfer system of which Bosman had fallen foul, the Court instead
adopted an approach that is in principle capable of application to any system under
which the employee’s freedom to sell labour on the expiry of a contract is
restricted by collective arrangements between employers. This secures the wider
importance of the ruling beyond football.

3.5.2 Players Still Under Contract

The explicit terms of the ruling in Bosman are focused solely on the situation
arising at the end of a player’s contract, when contractual freedom is subject to
constraint exercised through the registration system. However, given that the
essential feature to which the Court objected was the deterrence to acquisition and
hence to player mobility caused by the collectively agreed and enforced player
registration scheme, it is arguable that there is equally a violation of the player’s
Article 48 rights where the industry maintains systems designed to deter conclu-
sion of a new contract even before an existing contract has expired. Where a player
chooses to break a contract with club a in state x and signs to play for club b in
state y, the current rules would dictate that club b, would be subject to penalties
were it to attempt to field the player without satisfying club a, the holder of the
registration. This collectively-enforced sanction, it is submitted, amounts to a
deterrence to player mobility and constitutes as much a breach of Article 48 as the

37 Paras. 75, 101.
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pattern of post-contractual restraint at stake in Bosman itself. It is therefore sub-
mitted that the impact of the Bosman ruling cannot be confined to the post-
contractual situation in which Bosman found himself.

This appears to mean that the consequences of player mobility during the term
of a contract would fall for determination solely in the light of relevant rules of
private law. Plainly, a player (and perhaps the acquiring club) could be liable in
private law in consequence on the contractual breach, in accordance with relevant
provisions of national law (potentially with associated complications of private
international law). The consequence of a finding that Article 48 precludes
the industry from exercising control over player mobility both during and on the
expiry of a player’s contract of employment is that clubs can no longer rely on the
transfer system to retain players or to extract a fee for them, but that instead they
will have to turn to the private law to protect their commercial interests, by
drafting appropriately worded contracts, in this, football clubs will be forced to
negotiate terms with their employees in the same way as other employers. So, for
example, one would assume that for marketable players with leading clubs the
consequence will be that higher wages will be on offer, because money that
previously circulated between clubs by way of transfer fee will now be released
into the pot available for attracting employees.38

Clubs will be tempted to draft appropriate clauses in the employment contract
which will allow the first club to secure compensation for its loss and/or which will
induce players to stay with the club. The first category might include a clause in
the contract requiring a player leaving before the expiry of a contract to repay
sums spent on training,39 although one would have to consider carefully the level
at which such a sum could be fixed in order to ensure its enforceability at law. In
English law, for example, in so far as a clause represents a genuine pre-estimate of
the innocent party’s likely losses (hard though they would be to quantify in such
circumstances), rather than a means of terrorizing the other party into compliance
and unconnected with actual loss, it would be enforceable. Under English contract
law, at least, it would not be possible to re-introduce the vast transfer fees paid in
the past under the guise of contractual terms, in the second category could be
inducements to a player to stay by structuring the contract remuneration towards
loyalty-payments falling due in the later stages of the contract’s duration,
including, perhaps, to options to re-sign. More generally, although there is an
attraction to clubs to place younger players on long contracts at low wages, such
strategies would require scrutiny against national standards of legal protection of
employees, which, with regard to the risk of exploitation in a situation of imbal-
anced economic power, typically do not simply leave such matters entirely to

38 In all instances, if clubs were to act together in drafting contracts they would be vulnerable to
findings of violation of the Treaty competition rules; see further below.
39 In practice, these might be paid directly or indirectly by an eager buyer.
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private negotiation. Moreover, from a commercial perspective, acquiring players
on longer contracts will be dangerous to the club’s financial stability where those
players fail to live up to expectations.

3.5.3 Adjustments in the Game

It is plain that the climate of contract negotiation has been fundamentally altered
by Bosman. Most obviously, a greater proportion of the money made by the
industry will be diverted towards players’ wages than has previously occurred.
Even in advance of Bosman some players had been able to negotiate for them-
selves contracts which stipulated a maximum fee payable on transfer, in order to
ensure that sums above that level, which would otherwise have formed part of the
fee paid between the clubs, could remain available for salary negotiation. Such
clauses were typically the preserve of the very best players, who were in a strong
bargaining position as a result of their ability and who were able to extract
unusually favourable terms from their own employers. Bosman greatly enhances
the opportunities of players generally to claim a share of money that would pre-
viously simply have circulated between the clubs. This occurs at a time when the
industry’s money-making potential is higher than it has ever been, principally as a
result of intensification of competition in the broadcasting market.

It is reported, for example, that Barcelona, one of Europe’s richest and most
successful clubs, have responded to the changes wrought by the Court’s ruling by
restructuring their employment practice post-Bosman in the direction of longer
contracts for their players.40 The wage bill at Tottenham Hotspur, one of the
leading clubs in England, rose by 20 per cent to £ 10 million a year as a result of
re-negotiation of contracts after the ruling.41 Another leading English club,
Manchester United, underwent an increase in its wage bill of £ 5 million as a result
of new longer-term deals with players, which were struck in consequence on the
ruling in Bosman.42 This was in the context of a profit (excluding transfer fees) of
£ 16.7 million made by Manchester United for the year ending in July 1996. These
adjustments to the nature of the relationship between players and clubs have in
turn forced alteration in the extent to which players can be treated as club assets for
accountancy purposes.43

Simply extending players’ contracts will not inevitably allow their retention, or
their disposal only on payment of a transfer fee by the buyer, if the above sub-
mission that even industry restrictions on mobility of players under existing
contracts violate Article 48 is well-founded. Nevertheless, as discussed above,

40 The Independent, 28 September 1996, at 24. Two newly acquired players, Ronaldo, a
Brazilian, and Baia, a Portuguese national, ‘have signed for eight years’.
41 The Independent, 11 October 1996, at 22.
42 The Independent, 9 October 1996, at 22.
43 Cf. Morris, Morrow and Spink 1996, 893.
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clubs’ may be able to protect themselves adequately through drafting appropriate
clauses in such contracts. Moreover, commercial advantages may accrue from
breeding employee loyalty. This process might incidentally provide football
managers with greater security of tenure, for it will be harder (or at least more
expensive) for a new broom to sweep clean where existing players are on long
contracts.

Nevertheless, it seems that clubs have been engaged in a process of placing
players on longer contracts in the expectation that the Bosman ruling has an impact
only at the expiry of a contract and that in the meantime players cannot move
without conforming with the requirements of the game’s transfer system. More-
over, purchasing activities have continued on that same assumption that a player
cannot move clubs while the contract remains in force unless a fee is paid to the
satisfaction of the player’s current club, indeed, the world record for a transfer fee
was broken in the summer of 1996, some seven months after Bosman, when
Newcastle United paid Blackburn Rovers £ 15 million to secure the services of
Alan Shearer, the highest goalscorer in the European Championship tournament
held in England in June 1996, who was under contract to Blackburn Rovers.44

Several other expensive fees were also paid over the course of that summer.
Bosman, it seems, is being read only according to its explicit terms. It seems
plausible that the unwillingness of the clubs to seek to exploit the wider possi-
bilities of the Bosman ruling is yet further testimony to the practical incentives to
play within the rules of the football industry even where they may seem open in
theory to legal challenge. For the time being, transfer fees for players in contract
remain the norm, despite the apparent vulnerability of such a system to challenge
based on Article 48.

3.6 The Scope of the Law of Free Movement

The transfer system exerted a restrictive effect over the exercise of economic
freedom. However, that is not of itself sufficient to bring a matter within the scope
of application of Community law. In November 1993, the Court signalled a change
in its approach to the deployment of Community trade law in circumstances where
it perceives that the restriction on commercial freedom lacks an adequate inter-
State element. In Keck and Mithouard, a case arising under Article 30,45 the Court
decided that French rules forbidding resale at a loss restricted commercial free-
dom, but that they did not exert the impact on cross-border trade required to allow
a trader to invoke Article 30. This ruling was plainly part of a strategy designed to
cut short ambitious attempts by traders, inspired in part by the Court’s own

44 The situation was also distinct from Bosman in that it was ‘purely internal’, i.e. a British
national not engaged in cross-border economic activity; see further below.
45 Joined Cases C-267/91 and C-268/91, [1993] ECR I-6097.
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jurisprudence,46 to use EC trade law to impugn local regulatory choices unasso-
ciated with the imperatives of market integration and untainted by discrimination.
The Court rejected Article 30 as a means of general supervision of restrictions on
individual traders’ commercial freedom. This respect for local regulatory choices
is also apparent in rulings delivered in the same month as Keck in which the Court
curtailed the capacity of Article 5 read with the competition rules to control State
market regulation.47 The Court declined to employ the competition rules in the
light of a broad effet utile of securing undistorted competition.

The ruling in Bosman is significant for the light it sheds on the nature of the
change of direction piloted by the Court. For in Bosman the transfer system plainly
imposed restrictions on the mobility of labour and, in the case itself, the problem
arose in the context of a cross-border transfer. But the cross-border aspect was
purely incidental. It would be imprecise to state that footballers were subject to
exactly the same restrictions whether they wished to move between clubs within a
single association or between clubs belonging to different associations, but such
differences as did prevail formed no part of the Court’s reasoning.48 Restrictions of
the same general type would have confronted Bosman had he wished to complete a
transfer from RC Liège to another club in Belgium. In fact, Bosman’s problem
could compellingly be characterized as a problem of inhibited access to an
employment market where the cross-border aspect was entirely incidental and of
no material significance. That is, the problem he encountered was that the rules
existed, not that they existed in a particular Member State. Given the equally
restrictive effect felt by all footballers, one might question whether the problem
called for resolution under the provisions on free movement at all. In so far as the
problem arose because of private agreements within the game which distorted
trade patterns without any taint of nationality discrimination, the correct basis for
analysis might be thought to have been Article 85 EC. Nevertheless, despite the
equal application of the rules in law and in fact to all players irrespective of origin
or destination, the Court examined the matter with reference to Article 48. Indeed,
its examination was conducted solely with reference to Article 48.

Brief comment only can be offered in the context of this paper, but it is relevant
to explain how the Court came to the conclusion that the transfer rules should not
be treated in an analogous fashion to the rules at stake in Keck. The Court
determined that the transfer system represented an obstacle to free movement, the
fundamental Treaty right involving a pattern of rights to enter and reside in another
Member State and there to pursue an economic activity. The Court commented

46 For a notorious overstretching of the reach of Article 30, see Case 45/88, Torfaen Borough
Council v. B & Q plc, [1989] ECR 765, Case C-169/91, Stoke-on-Trent and Norwich City
Councils v. B & Q plc, [1992] ECR I-6635.
47 Case C-2/91, Meng, [1993] ECR I-5751; Case C-185/91, Reiff, [1993] ECR I-5801 and Case
C-245/91, Ohra, [1993] ECR I-5851, judgments of 17 November 1993.
48 A-G Lenz discusses possible discriminatory aspects, but he too prefers to rest his analysts on a
wider treatment of Article 48 as a control over all restrictions on free movement, not simply a
prohibition on nationality discrimination.
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that rights of free movement would be rendered ‘meaningless’49 if the State of
origin could prohibit the departure of an individual wishing to move to another
State to pursue economic activity. The Court placed Article 48 alongside Article
52, referring to R v. HM Treasury and Commissioners of Inland Revenue ex parte
Daily Mail and General Trust.50 The Court’s approach focuses on the direct
impediment to market access which was suffered by Bosman as a trigger to the
application of Community law of free movement. The equality in legal and factual
application of the rules was insufficient to take them beyond the reach of Article
48.

The Court therefore decided that the factual circumstances in Bosman were
simply different from those which arose in Keck. Keck was a case where the
Court’s insistence that Article 30 does not catch

the application to products from other Member States of national provisions restricting or
prohibiting certain selling arrangements […] provided that those provisions apply to all
affected traders operating within the national territory and provided that they affect in the
same manner, in law and in fact, the marketing of domestic products and of those from
other Member States51

was entirely comprehensible, in the sense that the rule in the case applied
equally in law and in fact and exerted no impact antagonistic to the cause of
completing the internal market. However, it seems that in recent rulings, of which
Bosman is one, the Court has moved towards a rejection of a reading of Keck
which limits examination of the challenged rules to the formal question of their
equality of legal and factual application. Instead, the Court seems prepared to
acknowledge that even factual and legal equality in application is insufficient to
place a measure beyond the reach of the law of free movement where an
impediment to direct access to the market of another Member State is shown
(whereupon the regulator must show a justification recognized by Community
law). In elaborating this post-Keck trend, the Court appears to be taking heed of the
admonition of Advocate-General Jacobs in, inter alia, Société d importation E-
douard Leclerc-Siplec v. TFI Publicité SA and M6 Publicité SA52 that the test of
equality of application is out of line with the objectives of the Treaty, principally
the quest to establish a single market. Mr Jacobs commented: ‘if an obstacle to
inter-State trade exists, it cannot cease to exist simply because an identical
obstacle affects domestic trade’. He felt that the appropriate test should be whether
a measure exerts a substantial restriction on access to a part of the Community
market.

In establishing a thematic linkage between the Treaty Articles on free move-
ment and the cause of establishing and maintaining an internal market, allied to
suspicion of the formalist character of the Keck ruling, Bosman, though distinct

49 Para. 97.
50 Case 81/87, [1988] ECR 5483.
51 Para. 16 of the ruling in Keck.
52 Case C-412/93, [1995] ECR I-179.
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from Keck, has much in common with Alpine Investments v. Minister van
Financiën,53 a case arising under Article 59. Alpine investments concerned Dutch
rules placing a restriction on the practice of ‘cold calling’ potential consumers of
financial services. The rule applied to all providers of services established in the
Netherlands and restricted the opportunity to solicit business from customers both
in the Netherlands and beyond its borders. In his Opinion in Alpine Investments,
Mr Jacobs took the view that the question whether a rule restricts trade for the
purposes of Article 59 ‘should be determined by reference to a functional criterion,
that is to say, whether it substantially impedes the ability of persons established in
its territory to provide intra-Community services.’ This, he submitted, conformed
to the notion of realizing the internal market more harmoniously than an approach
based on discrimination. He thought the situation in Alpine Investments involved a
restriction within the scope of application of Community law, but he was receptive
to justification. The Court declared that

such a prohibition deprives the operators concerned of a rapid and direct technique for
marketing and for contacting potential clients in other Member States. It can therefore
constitute a restriction on the freedom to provide cross-border services.

It neglected to observe that such restrictions were equally felt by domestic
operators. The prohibition, the Court continued, is not analogous to the legislation
at stake in Keck. Although the rule in Alpine Investments affected both domestic
offers and offers made to potential recipients in another State, the Court found that
it ‘directly affects access to the market in services in the other Member States and
is thus capable of hindering intra-Community trade in services’54 Nevertheless the
Court found the rule justified. It would not accept that the Netherlands could claim
jurisdiction to protect consumers in other States, even though it was forced to
concede that a home State regulator is much better placed to achieve supervision
than a target State regulator. But, viewing the Dutch rules from a different per-
spective in order to avoid treating them as extraterritorial in effect, it found that the
protection of the reputation of Dutch firms in the sector could count as a justifi-
cation for the rules.

In conclusion, it is submitted that although Keck was on its facts correctly
treated as a case lying beyond the proper reach of the law of free movement, the
ruling provides a perilous basis for a more broadly applicable principle, for it takes
insufficient account of the dynamic process of opening up markets previously
fragmented along national lines. Bosman stands with cases such as Alpine
Investments in demonstrating adjustment towards a functional test, which takes
account not only of factual and legal inequality of application as a basis for
triggering the law of free movement but also of the imposition of a direct or
substantial hindrance to the access of imported goods or services to the market of
the regulating Member State as a sufficient, separate trigger for a measure to fall

53 Case C-384/93, [1995] ECR I-1141.
54 Cf. the analysis of Keck provided by A-G Van Gerven in joined Cases C-69/93 and C-258/93,
Punto Casa SpA v. Sindaco del Comune di Capena et al., [1994] ECR I-2355.
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within the scope of application of Articles 30 and 59. The Court in Bosman
asserted that the rules ‘directly affect players’ access to the employment market in
other Member States and are thus capable of impeding freedom of movement of
workers’. It will be observed that this formulation evades the point that ‘direct’
impediment to market access was also felt by those wishing to obtain access to the
employment market in their home States.

Taken on to a still broader plane, Bosman’s status as a judgment of general
importance in the development of EC trade law is assured because of the Court’s
transparent concern to establish coherent principles which link the several Treaty
provisions that constitute the law governing the creation and maintenance of the
internal market.55 The above discussion of Bosman locates that process of legal
development in the context of fixing the threshold of application of the law of free
movement. The Bosman ruling also reveals the same concern to create a common
stream of free movement law, within which all relevant Treaty provisions flow, at
the level of justification of national rules according to standards recognized by
Community law. This is examined in the next section.

3.7 Justification

3.7.1 Law

The Court stated that the industry’s rules obstructed trade contrary to Article 48
EC subject only to the possibility of justification where the rules pursued a
legitimate aim compatible with the Treaty and justified by ‘pressing reasons of
public interest’, subject to conformity with the proportionality principle.56 The
assertion of this test of justification confirms the location of the ruling in Bosman
in the category of those delivered by the Court which exerts general significance in
the evolution of Community trade law. The Court, having drawn together the
several Treaty provisions concerning free movement at the level of identification
of trade restriction, also engaged on a process of drawing together those Treaty
provisions at the level of available justification. Bosman stands alongside recent
rulings such as Dieter Kraus v. Land Baden-Württemberg57 and Gebhard v.
Consiglio dell’Ordine degli Avvocati e Procuratori di Milano58 as part of a pro-
cess of extrapolating principles that are commonly identified as originating in a

55 Nevertheless, the intrusion of Article 48 into the private sphere, discussed in Sect. 3.3.2
above, interrupts this process.
56 Para. 104.
57 Case C-19/92, [1993] ECR I-1663.
58 Case C-55/94, judgment of 30 November 1995, not yet reported.
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developed form in the famous Cassis de Dijon ruling59 under Article 30 across the
several Treaty provisions concerned with free movement. This points in the
direction of the development of general principles of Community law governing
the lawfulness of national measures that restrict the exercise of fundamental Treaty
provisions. Non-discriminatory national measures that cross the threshold of a
sufficient restriction on market access are compatible with EC law only provided
that they are justified by mandatory requirements in the general interest; that they
are apt to achieve the attainment of the objective which they pursue; and that they
do not go beyond what is necessary in order to attain it.

3.7.2 Application to Football

The football industry has consistently sought to justify the transfer system on the
basis that the restrictions on individual freedom are necessary to underpin the
collective strength of the industry. The transfer system has been defended as a
basis for the redistribution of income within the game. Smaller clubs are able to
breed new talent and to earn money by selling players to bigger clubs. The transfer
system is thus a source of income for clubs unable to survive merely by selling a
product – the match – to their customers. This critical source of income would dry
up were the transfer system to be abolished, allowing players to move freely
between clubs on expiry of their contract (or perhaps even before that; Sect. 3.5.2
above). The loss of transfer revenue would remove the incentive for clubs to
nurture young talent, thereby weakening the game’s future health, and it would
ultimately drive smaller clubs out of the professional game, thereby weakening its
competitive structure and reducing the attraction of the product to the fan. In this
sense the transfer system is designed to preserve a level of financial and com-
petitive balance between clubs. UEFA attempted to present evidence of the eco-
nomic impact of the transfer system to the European Court and in November 1995
UEFA asked the Court that an inquiry be launched to obtain fuller information on
the role played by transfer fees in financing small or medium sized football clubs,
evidencing a desire to show how income redistribution within the game was based
on the transfer system. The request was rejected on procedural grounds, having
been made when the oral procedure was closed and in the absence of any special
circumstances applied.

The Court was prepared to accept that the football industry’s arguments were in
principle of significance.

In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving

59 Case 120/78, Rewe Zentrale v. Bundesmonopolverwaltung für Branntwein, [1979] ECR 649.
Earlier, less sophisticated traces of this test of justification may be identified in the rule of reason’
in Case 8/74, Procureur du Roi v. Dassonville, [1974] ECR 837.
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a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.60

However, it is well established in EC trade law that both the ends pursued and
the means employed by a restrictive measure must be justified. The Court regarded
the means employed in the current football industry as inapt to achieve ends which
might be capable of justification in principle. The Court did not consider that the
transfer system acted as an adequate method of maintaining balance. The rules
neither precluded richer clubs buying the best players nor prevented the ‘avail-
ability of financial resources from being a decisive factor in competitive sport thus
considerably altering the balance between clubs’. The Court agreed that a transfer
fee system might act as an incentive to clubs to recruit and train new and young
players, but it observed that because only a handful of young players will repay the
investment by making the professional grade, it is impossible to predict the fees
that will be obtained. In any event such fees will be unrelated to the actual cost of
training all players. The current system is hit-and-miss, rather than a carefully
constructed distributive mechanism. The Court concluded that ‘the same aims can
be achieved at least as efficiently by other means which do not impede freedom of
movement for workers’.61

3.7.3 Adjusting Football

The Court’s robust approach makes plain the need for radical change within the
game if the alleged beneficial objectives of wealth distribution and nurture of
young talent are to be secured through collective action, rather than simply left to
market solutions. On the other hand, the Court has certainly left open the possi-
bility that solutions could be put in place in the football industry which might not
be tolerated elsewhere. The Court was explicit in its view that football (and
similarly structured team sports generally) possesses distinctive features which are
not found in a normal manufacturing or service industry. In Bosman the Court’s
construction of a general test of justification in law occurs alongside its willingness
to allow room for manoeuvre by a particular, unusual industry within the practical
application of that test.

Since the Court accepted that ‘the aims of maintaining a balance between clubs
by preserving a certain degree of equality and uncertainty as to results and of
encouraging the recruitment and training of young players must be accepted as
legitimate’,62 but found that the current system, involving restrictions on player
mobility, was inapt to achieve those permitted ends. It is now open to the football
industry to devise alternative arrangements. It seems plain that a system of wealth

60 Para. 106.
61 Para. 120.
62 Para. 106.
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distribution and support for youth training based on other instruments than those
currently used via the transfer system may be permissible in the football industry.
It is simply a question of finding means to the stated ends that are apt and pro-
portionate and that are not incompatible with Article 48 or other provisions of EC
law, especially Articles 85 and 86.

3.7.4 Fostering Competitive Equality

The European Court, in concluding that ‘the same aims can be achieved at least as
efficiently by other means which do not impede freedom of movement for
workers’,63 referred to its Advocate-General for discussion of other means that
may be available to the industry. Mr Lenz accepted that a system stopping rich
clubs becoming ever richer and poor ever poorer could be justified. A viable
professional league requires no glaring imbalance between the teams participating.
This is a reason in the general interest which may justify the imposition of
restrictions on free competition. Mr Lenz mentioned two particular alternative
methods for preserving the financial and sporting balance between clubs that is
vital to a healthy professional sports League.

First:

it would be possible to determine by a collective wage agreement specified limits for the
salaries to be paid to the players by the clubs.

Shaping a modus vivendi for labour law and competition law is fiendishly
complex. This is apparent from North American experience,64 and although a
small number of decisions of the European Court display a readiness to subject
labour practices introduced by public authorities to the control of the EC com-
petition rules,65 the application of Article 85 to private labour agreements would
be complex. It is generally supposed that a collective agreement struck between
both sides of industry would probably escape Article 85, for in circumstances
concerning the structuring of industrial relations the parties would not be operating
as ‘undertakings’ within Article 85(1), although the point cannot be regarded as

63 Para. 110.
64 Cf. the June 1996 decision of the Supreme Court in Brown v. Pro Football 116 Sup Ct 2116,
135 L. Ed. 2d 521, in which the National Football League’s fixing of salaries for players in a
‘development squad’ was ruled immune from antitrust liability. Analysis was devoted to the
potential damage to industrial relations that could be wrought by allowing free rein to antitrust
law, although the case arose in the context of salary fixing in response to an impasse reached in
the collective bargaining process and Breyer J observed that the decision ‘is not intended to
insulate from antitrust review every joint imposition of terms by employers.’
65 E.g., Case C-41/90, Höfner v. Macrotron, [1991] ECR I-1979; Case C-179/90, Porto di
Genova, [1991] ECR I-5889.
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definitively settled.66 By contrast, a horizontal arrangement between employers
would seem capable of falling within Article 85. It is possible that an agreed salary
cap could be regarded as necessary to secure the (unusual) competitive structure of
the industry and therefore untouched by Article 85(1), but it is more probable that
the agreement would fall within Article 85(1) and therefore require exemption
under Article 85(3). However, it is submitted that the legal and economic com-
plexity that pervades this area serves as a deterrent to private arrangements such as
collectively agreed ‘salary caps’. Mr Lenz implies that he regards this route as
thoroughly unappealing, for he spends little time in his Opinion in exploring it. It
is plain that Mr Lenz regards his second proposed method as the more viable of his
proposals. He stated:

it would be conceivable to distribute the clubs’ receipts among the clubs. Specifically, that
means that part of the income obtained by a club from the sale of tickets for its home
matches is distributed to the other clubs. Similarly, the income received for awarding the
rights to transmit matches on television, for instance, could be divided up between all the
clubs.

As the Advocate-General asserted, ‘each club needs the other one in order to
successful’. The clubs in a professional league do not have the aim of driving their
competitors from the market. Rivals are also partners. Professional sport is distinct
from most industries because participants have incentives to share income out
between themselves in order to maintain a balance within the league which is
essential to its economic success.

Mr Lenz explained the availability of other means for achieving the objectives
of the system – as defined by the football industry – as part of his unwillingness to
find the current system capable of justification according to the standards of
Community law. He has left open the possibility of justifying special, but adjusted,
arrangements to reflect the unusual competitive relationship that prevails between
football clubs. As Mr Lenz perceives, clubs have an economic incentive to avoid
pure market-based solutions and instead to ensure that weaker clubs are sustained
at a competitive level. It is now for the clubs within the industry to choose whether
to put in place rational models of wealth distribution appropriate to their industry,
relating to, for example, ticket receipts, sponsorship and television income, in fact,
Mr Lenz mentions some existing patterns of distribution throughout the game of
proceeds from the ‘Champions League’, the most lucrative club tournament in
Europe. At international level, the £ 47 million of the £ 69 million profit made on
the European Championships 1996 (mentioned in the Introduction to this piece)
was shared among the 16 countries which qualified for and participated in the
Finals, but the remaining £ 22 million was allocated to a special UEFA fund for
developing the game in the emerging nations of Central and Eastern Europe.

As European football contemplates the choices available to it in developing a
strategy for wealth distribution as a means of securing competitive equality

66 In favour of the inapplicability of Art. 85, see, e.g., Whish 1993, 187–90; Rose 1993, 2.006–7,
2.055. In Para. 274 of his Opinion, A-G Lenz also makes such a suggestion.
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attractive to consumers, there is a fund of North American experience on which to
draw. For example, the ‘player draft’, in essence, allows teams to pick graduating
college (American) football players according to a hierarchy which is in inverse
order to their on-pitch record during the preceding season. Major League Soccer’,
newly established in North America in 1996, is based on a comparable system that
will allow weaker teams privileged access to leading college players, as a means
for maintaining an adequate level of competitive equality between teams.

A direct transplant is improbable. These systems go far beyond anything
envisaged in European football. Football in Europe does not enjoy the luxury of
starting from scratch and such intense manipulation of the market is unlikely to
find favour. In any event, the enforceability at law of such systems would be
problematic. In North America, there has been judicial discussion of the draft’s
anticompetitive impact on the market for players’ services weighed against its pro-
competitive contribution to securing equality on the pitch.67 Comparable problems
would arise in Europe, although as is well known direct legal analogies are unwise
given the different structure of the Sherman Act compared with Article 85 EC68

and, moreover, any ‘player draft’ system would require scrutiny for compatibility
with Article 48.

The structuring of an appropriate system of wealth distribution at national and
international level involves a fascinating balance between the need for competition
and the need for mutual support. An over-intrusive system reduces the pain of
failure and undermines the will to succeed, but an unduly ungenerous system of
distribution creates a risk that weaker participants will lose credibility with con-
sumers. Ina study published in 1986, cited by Advocate-General Lenz in his
Opinion in Bosman, Cairns, Jennett and Sloane expressed the view that prevailing
arrangements for revenue sharing may be sub-optimal. They concluded that

Conservatism and resistance to change have been evident both in North America and
Europe, but the costs of such behaviour are probably greater in the latter case, where
market conditions appear to be less favourable. Certainly, there is a whole range of issues
to which sporting leagues need to give greater attention than in the past if they are to
remain viable in an increasingly competitive leisure market.69

In the wake of Bosman, there is a clear need to revive discussion of appropriate
models for professional sports leagues in Europe.70 Cairns, Jennett and Sloane’s
(not uncontroversial) location of football in a leisure market than is wider than
sport alone might lead one to anticipate that the incentives to eliminate sub-
optimal arrangements would be rather strong. However, it seems probable that the
extraordinary rise in income from the broadcasting market lately enjoyed by

67 E.g., Smith v. Pro Football Inc, 593 F.2d 1173 (1978), concerning the National Football
League.
68 Cf., e.g., Frazer 1992.
69 Cairns, Jennett and Sloane 1986, 3, 71.
70 Cf. Fort and Quirk 1995, 1265; Vrooman 1995, 971.
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football, which is likely to be taken on to a new plane by technological advance in
the area of ‘pay-per-view’ television, will reduce the industry’s incentives to tackle
any underlying inefficiencies.

In choosing the correct allocation of such incentives the industry, post-Bosman,
is left to its own processes of internal regulation. The Court, and especially its
Advocate-General, have limited their work in Bosman to ruling the current system
unlawful – and to hinting at possible lawful routes to adjusting the industry’s
structure. The industry violates EC law by forcing players to bear the brunt of
achieving the alleged objective of competitive equality between clubs through the
haphazard trickle-down of wealth via the transfer system, but Community law
does not in principle rule out wealth distribution between participants in sporting
competition. Clubs may seek shelter from purely market-based solutions, subject
to conformity with Article 85.71

3.7.5 Encouraging Young Players

The second justification for regulation of the industry which the Court accepted as
permissible in principle was the need to encourage the recruitment of young
players. Advocate-General Lenz suggested that appropriate transfer rules might be
acceptable if based genuinely on costs of training. But, finding the present system
irredeemably in violation of Article 48, he felt it unnecessary to explore the matter
more fully. He commented that any system would have to cover costs incurred in
training by the selling club. He expressed the view that this should only be the first
club, which conforms to the pattern in France, where liberalization of the transfer
system has progressed more rapidly than elsewhere. Nevertheless, this seems an
irrational limitation, for it is not only the player’s first club that may spend money
in improving a player’s capabilities. It is submitted that an adjusted system ought
to take account of the costs actually incurred by the selling club, irrespective of its
place in the player’s career development. However, the essential point of the
analysis offered by Advocate-General Lenz is that possible routes to achieving a
restructured system that encourages the development of new talent are not fore-
closed to the industry by EC law. Any fee must be explicitly planned as com-
pensation and not used to preclude the player’s free choice, although it appears that
the Court’s shaping of Article 48 might allow justification of a renovated system
even if it exerts an incidental impact on player mobility.

71 Probably any such arrangements would have to be notified to the Commission in pursuit of
exemption according to Art. 85(3), although it might be possible to view the arrangements as
simply an indispensable element in the operation of the industry, reflecting the unusual
interdependence of clubs, and therefore falling outwith Art. 85 entirely and not requiring
notification (perilous though such an approach might prove in practice, for, if flawed, there would
be no exemption and no immunity from fines). In any event A-G Lenz is firmly of the view that
nothing in Art. 85 can detract from a breach of Art. 48; so grant of exemption under Art. 85(1)
could not cure violation of Art. 48.
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One way forward might involve some pooling of resources by clubs in the
development of young talent, through a common, central fund built up through
levies on all clubs and used to defray expenditure incurred by clubs shown to be
successful ‘breeders’. For example, levels of payment could be graded according
to each year that a player has spent within the training system offered by the
‘selling’ club. The windfall profits that may accrue under the current system would
be an available, but a successful nursery club might be in a position to enjoy a
reliable and predictable source of income through a collectively agreed system of
support. Such a system, unconnected with any restriction on players’ contractual
freedom, would seem a more sophisticated and reliable method than the transfer
system for sustaining and improving the quality of youth training within the
industry. Such change would involve a significant adjustment in the structure of
the game, in particular in relation to the financial planning of smaller clubs.
Smaller clubs may become part of a system where they are dependent on income
from a central pool to which more successful clubs contribute; or perhaps they may
become ‘feeder’ clubs for particular leading clubs. This may even form part of the
institution of a ‘player draft’ system on the North American model, although it has
already been suggested above that this may be culturally incapable of adaptation to
European football. These are potential solutions to be considered within the
industry itself, as clubs debate the economic rationales for mutual support. Nat-
urally, the Treaty competition rules would have to be respected, although the
special interests of organized sport would form part of the legal assessment.

3.8 A Transfer System Within a Domestic League

3.8.1 Reverse Discrimination

The Bosman ruling was concerned with the application of Article 48 to a cross-
border transfer. Nothing in the explicit terms of the ruling suggests that a purely
domestic transfer would be subject to challenge derived from Community law and
some national associations have asserted the continuing viability and, indeed,
desirability of sustaining domestic transfer rules. Nevertheless, it seems improb-
able that any renovation of the system can be confined to the transnational system
and it will instead have to involve a complete restructuring of the European,
transnational and national system.

As a matter of Community law, it seems consistent with the Court’s approach to
assume that Article 48 would not avail a national of State A wishing to move between
clubs in State A. Reverse discrimination by a State against its own nationals of this
type has been regarded as lying beyond the scope of application of Community law.
The Court in Bosman cited well-established case-law on the point.72 However, a

72 Para. 89, e.g., Case 175/78, R v. Saunders, [1979] ECR 1129.
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national of State A returning from another Member State after pursuit of activity
falling within the scope of Community law is not necessarily in a purely internal
situation and may be able to assert EC law rights against State A73 and there would
arise some marginal definitional problems in determining when a transfer of a
national of State A from a club in State A to another club in State A via a club in State
B would be a true cross-border transaction attracting a right to a fee-free transfer and
when such a deal would be a sham, incapable of triggering protection under Com-
munity law.74 On the other hand, the Court’s refusal to sanction challenges to
domestic rules by ‘sham’ migrants might not extend to a situation where the domestic
rules in question, the transfer system, are not a comprehensive regulatory regime, but
merely the tattered and anomalous remnants of a discredited system. But, notwith-
standing the existence of such grey areas of economic activity, in principle purely
national deals would remain unaffected by Article 48 as interpreted in Bosman. This,
then, is a further reason, apart from the fact that the player was not out-of-contract
(above, Sect. 3.5.3), why the record-breaking £ 15 million transfer of Alan Shearer in
summer 1996 was concluded in spite of Bosman.

3.8.2 Economic Pressures

The place of ‘reverse discrimination’ beyond the scope of application of the provi-
sions on free movement will inject a peculiar distortion into the market. Purchasing
an out-of-contract player from another State will be more attractive than buying a
player of the same ability from another club in the same State, because no fee will be
involved. Players too will have an economic inducement to cross borders, because in
such circumstances no fee will be payable and money otherwise earmarked as
transfer fee will, in part at least, be available as part of their salary package (assuming
a competitive market for players). The better the player and the higher the fee payable
would be, the greater the inducement to shop across borders and avoid the entan-
glements of the transfer system. Precisely this pattern could be identified over the
summer of 1996. ‘Out-of-contract’ players were able to secure better deals by joining
clubs in other Member States and obtaining pan of what would otherwise have been
invested as a transfer fee payable to their previous club. For example, John Collins, a
regular choice in the Scottish national representative team, moved from his club side,
Glasgow Celtic, to Monaco in summer 1996, despite interest from English sides, he
commented: ‘I was going to cost an English team £ 3 million whereas Monaco could

73 Cf. Case C-370/90, Surinder Singh, [1992] ECR I-4265; Case C-19/92, Dieter Kraus, [1993]
ECR I-1663.
74 Cf. Case 39/86, Lair v. University of Hanover, [1988] ECR 3161; in connection with
regulation of legal persons, Case C-23/93, TV 10 SA v. Commissariaat voor de Media, [1994]
ECR I-4795. Cf., under Art. 30 EC, Case 229/83, Leclerc v. Au Blé Vert, [1985] ECR 1.
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get me for nothing’.75 A transfer between Scotland and England is cross-border in
football terms, but it is not cross-border in the context of EC law. Collins’s case,
involving a transfer from the UK to France of a player who was out of contract, was
on all fours with that of Jean-Marc Bosman.

As is plain from the answers given by the European Court to the second
question referred in Bosman, national associations may not respond to trends in
favour of cross-border movement by introducing limits on the number of EU
nationals who may be imported in this way. Accordingly pressure will increase on
national associations to remove the anomaly by agreeing to abandon fees alto-
gether. In the longer term one would imagine domestic fees would be depressed in
such a market, imbalanced in favour of cross-border acquisition. The unimpeded
availability of cross-border purchasing opportunities makes the maintenance of a
domestic system peculiar, perhaps even pointless. One would therefore suppose
that pressure would grow for the eventual abandonment of domestic fees (perhaps
in the context of a wholesale reorganization of systems of wealth distribution in
the European game), even though such a requirement does not flow from the
explicit terms of the Bosman ruling.

3.8.3 Legal Issues

Reshaping may be driven by litigation, not simply market forces. For the main-
tenance of a domestic system will affect inter-state trade patterns within the
meaning of Article 85(1). The distortive effect on the wider market of a horizontal
agreement between clubs relating to player acquisition brings it within the scope of
application of Article 85(1).76 Such practices are incompatible with the pursuit of
‘the creation of a single market achieving conditions similar to those of a domestic
market’77 Although the application of the competition rules to the football industry
was left unexplored by the Court in Bosman, the issue is potentially highly sig-
nificant. Indeed, there are existing decisions subjecting football to Article 8578 and
in his Opinion in Bosman, Advocate-General Lenz chose to discuss the application
of Articles 85 and 86 EC to football. Article 86 was not relevant on the facts of
Bosman because any collective dominant activity related only to the relationship
between players and club, which Mr Lenz regarded as falling outwith the scope of
Article 86. But he did not exclude the intriguing possibility that action taken by

75 The Independent, 9 October 1996, at 30.
76 Such labour-related agreements between employers are caught by Art. 85; the difficult
question of whether collective agreements between employers and employees fall within Art. 85
does not arise. Cf. Sect. 3.7.4 above.
77 Case 26/76, Metro-SB-Grossmärkte GmbH & CO KG v. Commission, [1977] ECR 1875. Cf.
also Case 22/78, Hugin v, Commission, [1979] ECR 1869. cited by A-G Lenz in Bosman.
78 OJ 1992 L 326/31, distribution of package tours for the 1990 World Cup incompatible with
Article 85; cf. also no dispute on application in principle of Art. 85 in Case T-46/92, Scottish
Football Association v. Commission, [1994] ECR II-1039.
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clubs as a group, for example to market television rights, could involve a potential
breach of Article 86. Although Articles 85 and 86 were left out of account by the
European Court in its ruling, despite explicit reference to those Treaty provisions
in the preliminary questions referred to it by the Cour d’Appel in Liège, there are
fertile fields for future litigation in this sphere.

An application for exemption of the transfer rules under Article 85(3) had not been
made to the Commission in the context of the Bosman litigation, but even were an
application for exemption made it is probable that the system would be judged
disproportionately restrictive and therefore ineligible for exemption. Advocate-
General Lenz in Bosman expressed the firm opinion that a breach of Article 48 would
not be excused by an Article 85(3) exemption. He also observed that a system that is
disproportionately restrictive for the purposes of Article 48 should be regarded as
disproportionately restrictive for the purposes of Article 85(3).79 In particular, it is
submitted that a domestic system imposes restrictions which are not indispensable to
the attainment of the objectives of the system, contrary to the conditions in Article
85(3). Analysis used under Article 48 to show the incapacity of the transfer system to
achieve the objectives attributed to it by the football industry, especially in relation to
the haphazard nature of the patterns of wealth distribution, would be fatal to an
Article 85(3) exemption, even though Article 48 is not formally relevant in the purely
internal situation. It is entirely plausible that amended patterns of collective agree-
ment within the industry, designed to distribute wealth in order to foster competitive
equality and to underpin the development of young talent, could be compatible with
the competition rules, but it is for the industry to devise such arrangements and to
secure the approval of the Commission.

Vulnerable though current domestic transfer systems appear to a finding of
incompatibility with Article 85, it is perhaps implausible that a sufficiently
motivated football club or player will be forthcoming as the test litigant before a
national court. A complaint to the Commission, envisaged under Article 3(2)
Regulation 17/62, cannot oblige the Commission to proceed to a decision within
the meaning of Article 189 on whether or not a violation of the competition rules
has occurred.80 The Commission’s past record in the area of football bears witness
to an unwillingness to pursue deep inquiry. Nevertheless, an inadequately reasoned
rejection of a complaint made under Article 3 of Regulation 17/62 has been treated
as susceptible to annulment in Article 173 proceedings brought by a complain-
ant.81 It is accordingly open to a complainant to seek to prompt the Commission to

79 Cf. the Commission’s inexplicit hint of a parallel between the proportionality test under Art.
36 and under Art. 85(3) in relation to permissibility of restrictions on World Cup ticket
distribution for reasons of public safety, supra note 78.
80 Case 125/78, GEMA v. Commission, [1979] ECR 3173.
81 Case T-37/92, BEUC and NCC v. Commission, [1994] ECR II-285. Cf. Case T-7/92, Asia
Motor France v. Commission. [1993] ECR II-669; Case T-74/92, Ladbroke Racing v.
Commission, [1995] ECR II-115; Case T-548/93, Ladbroke Racing v. Commission, [1995]
ECR II-2565. Bosman’s challenge to the Commission before the European Court, supra note 5,
was not treated as a complaint of this type.
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inquire into the compatibility of a domestic transfer system with Article 85 and to
provide reasons for not pursuing a complaint, if that is the Commission’s position.
The Commission has set out its own priorities in a 1993 Notice on cooperation
between national courts and the Commission82 drafted in the wake of the
important ruling of the Court of First Instance in Automec Srl v. Commission,
‘Automec II’.83 The Commission, in the exercise of its administrative discretion, is
permitted to prioritize cases in accordance with the Community interest in their
pursuit. One aspect of this assessment involves the ability of the complaint to
secure protection through proceedings at national level based on the direct effect of
the relevant provisions. Paragraph 18 of the 1993 Notice cites the ruling in
Automec II and states that

there is not normally a sufficient Community interest in examining a case when the
plaintiff is able to secure adequate protection of his rights before the national courts.

In the few relevant rulings thus far delivered, the Court of First Instance has
found no reason to impugn the Commission’s view that it need not act because
adequate national procedures were available to the complainant.84 However, it is
as yet far from clear whether the Commission is obliged to consider merely the
availability in principle of adequate protection at national level, or whether it must
undertake a more practical inquiry into the circumstances surrounding a particular
complaint.85 A player enmeshed in the domestic transfer system might he able to
demand that the Commission, in evaluating the Community interest in pursuit of
the matter, look beyond the theoretical possibility of an action before national
courts based on Article 85 and take account of the practical probability that the
player going to law would be sacrificing a large part of a short career. A separate
issue relating to administrative priorities arises from the Court of First Instance’s
acceptance in BEMIM v. Commission86 that the Commission had acted properly in
declining to pursue a complaint relating to practices that were essentially confined
to the territory of a single Member State, France. A domestic transfer system might
be regarded as so limited – yet, as shown above, its very existence stimulates
cross-border activity, and, moreover, a finding that one State’s system is unlawful
would have wider repercussions, as it is likely that national systems, despite their
differences of detail, stand or fall together in the light of Article 85. So it may
plausibly be maintained that a Community interest attaches to scrutiny of a single
national system.

In conclusion, the Court’s comments on the Treaty competition rules in Bosman
were extremely brief:

82 OJ 1993 C 39/6.
83 Case T-24/90 [1992] ECR II-2223: Case T-28/90, Asia Motor France SA and others v.
Commission, [1992] ECR II-2285.
84 In Automec II itself and in Case T-114/92, BEMIM v. Commission, [1995] ECR II-147.
85 See discussion by Shaw 1995, 128; Brent 1995, 255.
86 Case T-114/92, supra note 84.
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Since both types of rule to which the national court’s question refer are contrary to Article
48, it is not necessary to rule on the interpretation of Articles 85 and 86 of the Treaty.87

However, those Treaty provisions may provide the legal instrument for
undermining even domestic transfer systems in the EC, thereby filling the gap
caused by the Court’s unwillingness to extend Article 48 to purely internal
situations.

3.9 Conclusion

If a player could do just as he liked at the end of the football season, the wealthier clubs
would at once snap up the best players […]

This observation is not drawn from Bosman. It is the reported submission of
counsel for the football club in Eastham v. Newcastle United, the famous ruling of
Wilberforce J in the Chancery Division of the High Court of England and Wales
which led to the loosening of the system then applicable in the English game.88

Under the rules of the football industry at the time, a club was able to place a
player previously under contract to it on a so-called ‘retained’ list. For the club,
this was an alternative to placing the player on the transfer list. The ‘retained’
player was then unable to play for another club. In practice the system was used to
retain a player whom the club did not really wish to keep, because by ‘retaining’
him, often at a reduced wage, the club could then induce another club to offer a
transfer fee for the player. The club would not necessarily achieve this objective by
placing the player on the transfer list, because a player who had been placed on the
transfer system, as distinct from the retained list, was able to apply to the League’s
management committee to have the stated fee reduced or even eliminated and also
enjoyed the possibility of transfer to a club outside the league without any fee
being paid.

The system of retaining players, instead of placing them on the transfer list, was
brutal and even the manager of Newcastle United, appearing as a witness for the
club, admitted that it operated harshly from the perspective of the player. The
retain-and-transfer system was condemned by Wilberforce J as a rule in breach of
common law rules governing the validity of clauses in restraint of trade.89 The
judge did not regard the transfer system alone, whereby a player after the termi-
nation of his contract can move to another club provided a fee was paid, as so
objectionable. The restrictive effect of the transfer system was mitigated by the

87 Para. 138.
88 [1964] Chancery 413.
89 Eastham was applied by the High Court of Australia in Buckley v. Tutty (1971) 225 CLR 353,
in which the system of retain-and-transfer in Rugby League was held an unreason restraint of
trade.
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ability of the player to apply to have the fee reduced or eliminated and by the
possibility of transfer to a club outside the league. Wilberforce J suggested that the
transfer system alone could be regarded as a method for circulating money and,
indeed, players within the game, but in Eastham he was not asked to rule formally
on its compatibility with the common law. So although the combined retain-and-
transfer system was condemned as an unjustifiable restraint of trade, the door was
left open to a permissible adjusted transfer system.90 English football abandoned
the particular system condemned in Eastham, but a periodically modified transfer
system has survived free of legal challenge thereafter.91

The correspondence between the submissions made by the football industry in
Eastham and those in Bosman is remarkable. The plea quoted at the start of this
Conclusion was, in essence, repeated by the football authorities in Bosman, and
received the same treatment in 1995 in Luxembourg that it had received from
Wilberforce.J in 1963. The submission is fundamentally flawed: the current sys-
tems do not stop the wealthier clubs acquiring the best players. The system does
not foster competitive equality.

Bosman is the latest stage in the process of forcing the football industry to
respond to the perceived risk of undue domination by wealthy clubs by assessing
the economic imperatives within the game and responding in a manner that does
not burden the contractual freedom of players. Already in Eastham Wilberforce J
considered explicitly the possibility of placing players on longer contracts, with
staggered expiry dates so that a nucleus of key players remained available at the
start of a new season. It is implicit in Bosman that such protection for individual
clubs is available through contract negotiation – as in any other labour market.
Naturally, the contractual negotiation process will be vastly altered, because clubs
have now lost a major trump card in consequence on the demise of the transfer
system and money is freed for circulation to players, not between clubs. More
generally, at the collective level, agreed wealth distribution within the game
remains plausible – but it is for the game to decide. Intriguingly Eastham was
decided in 1963 at a time when the English game had just abandoned a maximum
wage for players, and it is improbable that Advocate-General Lenz’s suggestion in
Bosman of a return to that device will be followed. But more attention is likely to
be devoted to other forms of income sharing.

Eastham also corresponds to Bosman in the prophecies of doom emitting from
the football industry. According to Wilberforce J:

90 For discussion of the economics of the game pre- and post-Eastham, see Sloane 1969, 181.
91 It is, of course, possible that the domestic system which, as examined above, seems immune
from challenge under Art. 48 but vulnerable to challenge under Art. 85, might be found to fall
foul of the common law, as it evolves, were it be attacked on that basis to-day. Its application to
out-of-contract players would seem especially vulnerable. Throughout the EC, the possibility of
invoking national law, in addition to EC law, as a means of challenging the transfer system
cannot be neglected.

98 3 European Football Law



Hardaker [secretary of the English Football League], indeed, went further and said that if
there were no retention system there would be complete anarchy in all world football, and
the football-watching public in some parts of the country and in some parts of the world
would quickly find themselves without a football club to watch.92

The judge found this contention neither proved nor even plausible.
Hardaker’s comments have been echoed by many sources within the game

since Bosman. It is submitted that such criticism of Bosman is misplaced.
Football must change, but its special concerns have been accepted by the

European Court and can be accommodated within the application of relevant
Treaty provisions.

The possibility of a Treaty amendment to reflect the special status of sport has
been mooted. It is not implausible that a supportive Title in the Treaty comparable
to that on Culture93 could be devised to reflect the interest in sport throughout the
Community,94 but one could hardly envisage a broad exemption of sport from the
basic assumptions of Community law. Nor should one. The Bosman ruling leaves
the industry with leeway to renovate its structure and put in place a wealth dis-
tribution system, but it must not unlawfully restrict the exercise of fundamental
economic freedoms guaranteed by EC law.
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4.1 Introduction

The probability that a legal challenge would be launched against aspects of the
regulatory structure of the football industry in Europe has grown steadily in recent
years. There have been irregular murmurings about the lawfulness of the transfer
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Association ASBL, Union des Associations Européennes de Football; Union des Associations
Européennes de Football v. Jean-Marc Bosman. Article 177 reference by the Cour d’Appel,
Liège, on the interpretation of Articles 48, 85 and 86 EC. Judgment of the European Court of
Justice of 15 December 1995.
First published in 33 Common Market Law Review (1996), p. 991–1033.
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system, which prevents footballers selling their labour freely to the highest bidder
once their contract comes to an end. Doubt has also been cast on the permissibility
of rules that restrict club teams to a specified number of foreigners. But sugges-
tions by writers1 and pressure from the European Parliament2 had little practical
impact. Football is evidently a tight cartel. Clubs appear to have weighed up their
options and preferred to operate within the existing structure, deterred by the perils
that await those that go to law to challenge the rules. UEFA, the European body,
and FIFA, the world body, are remarkably powerful entities which, like some other
transnational sporting organizations, have seemed on occasion to operate on the
assumption that their global influence (and, typically, their base in Switzerland)
renders them immune from legal control. Occasional suits demonstrate that such
immunity may not be available as matter of law, but there are fiendishly com-
plicated questions of jurisdiction, choice of law and recognition of judgments at
stake, involving potentially conflicting decisions by national and transnational
courts and sporting organizations.3 In practice litigants against sporting bodies are
confronted by major obstacles to effective and prompt vindication of their rights.
This is an important consideration in a fast-moving industry such as football,
involving annual competition and relatively short playing careers.

Football clubs work together. The fact that a crucial challenge to the industry’s
regulatory structure was ultimately brought by an individual player, with some
union support, serves as a demonstration of EC law’s propensity for creating
individual rights which may be employed as instruments for achieving the
objectives of the Treaty. Jean-Marc Bosman, in asserting his own individual rights
conferred by EC law, was simultaneously acting as a cartel-buster, just as Ms
Defrenne acted both on her own behalf and as an instrument of anti-discrimination
policy4 and just as countless litigants have, by relying on EC law to claim indi-
vidual rights, forced the abandonment of practices incompatible with the Treaty.

Bosman is the first occasion on which the fundamental patterns of a particular
sport have been conclusively ruled incompatible with Community law by the
European Court. Bosman’s legal success will change football in particular and
sport in general, but the ruling is also of major significance in the evolution of EC
law. The purpose of this annotation is to explore the significance of the judgment
to the general development of the EC legal order, and to outline some of the legal
issues left unresolved by the Court which may generate litigation in the future. The
author has largely resisted the temptation to immerse himself in the eccentric

1 E.g., Will 1993. Cf. also Hilf 1984, 517; Weatherill 1989, 55.
2 Janssen Van Raay report, PE DOC A2-415/88; Larive report, PE DOC A3-0326/94. The views
expressed in both reports are close to the approach of the Court in Bosman.
3 Cf. Nafziger 1992, 489, which examines inter alia the Olympic movement and litigation
arising out of the ‘America’s Cup’ yacht race, and Nafziger, 130, which considers inter alia
litigation involving the runner ‘Butch’ Reynolds and ice-skater Tonya Harding.
4 Case 43/75, Defrenne v. SABENA, [1976] ECR 455.
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passions and statistical oddities that surround football in Europe, although some
reference to the structure and the significance of the industry is provided where
necessary to ensure the intelligibility of the legal analysis.5

4.2 The Factual Background

4.2.1 The Structure of the Football Industry

Football is practised as an organized sport in clubs belonging to national associ-
ations. Each Member State of the European Union has its own association. The
sole exception is the United Kingdom which has four associations, one for each
home country, a pattern reflected at international level in the separate participation
of England, Northern Ireland, Scotland and Wales in international tournaments.

National associations are members of FIFA, the world organizing body, which
is based in Switzerland. FIFA is split into confederations for each continent. The
European confederation is UEFA, also based in Switzerland, and the national
associations of the EU Member States are members of UEFA and as such
undertake to comply with its rules. The Bosman litigation involves directly two
national associations, URBSFA (Belgium) and FFF (France), as well as UEFA.

4.2.2 The Transfer Rules

The rules governing transfer of footballers between clubs are complicated and vary
State by State. There is a transnational underpinning, which is fed by UEFA/FIFA
regulations which are enforced at national level as regards relationships between
players and clubs. There was dispute in Bosman about precisely which rules were
the relevant ones, but the referring court, the Cour d’Appel in Liège, considered
that the FIFA regulations valid at the time applied.

The key point is that a football player is not free to work his or her6 contract
through to its expiry and then go into the (labour) marketplace and conclude a new
contract with another employer. Summarizing the essence of the industry’s
structure, the ‘selling’ club will not release the player’s registration until satisfied
with the terms offered by the ‘buying’ club, which typically involves payment of a
transfer fee by buying club to selling club. Fees over £ 1 million are commonplace;

5 A-G Lenz’s Opinion, which is splendidly well-informed about the football industry, contains
an extensive and detailed examination. For a useful collection of materials and some analysis, see
Blanpain and Inston 1996.
6 There is very little women’s professional football in Europe, but the Bosman ruling is plainly
applicable to it.
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fees over £ 5 million are agreed several times a year; very occasionally fees have
exceeded £ 10 million. The redistribution of income within the game via the fee
was defended in Bosman as a means of keeping smaller clubs solvent and as an
incentive for nurturing young talent. Until the clubs have arranged the transfer of
the player’s registration, the buying club will be forbidden under the rules enforced
by the relevant national association from fielding the player in any official match.
Footballers, then, are not treated like plumbers, welders or University lecturers.
The game’s cartels constrain them from freely selling their labour in accordance
with normal assumptions of contract law.

It was pressed on the Court in Bosman that recent liberalization within the
industry had brought about a position in which the player would not be prevented
from choosing between clubs once the existing employment contract comes to an
end, with the fee then settled between the clubs according to a defined formula
based on age and previous salary without affecting the player’s right to play.
However, the Court’s ruling is clearly based on the recognition that the requirement
imposed on the buying club to pay a fee to the selling club, backed by sanctions in
the event of failure to pay, affects planning by clubs and therefore distorts players’
opportunities for finding employment.7 The ruling in Bosman is therefore directed
at the general system which restricts post-contractual labour mobility in the EC, and
is not confined to the (peculiarly restrictive) Belgian system of which Bosman fell
foul. In this sense, nothing of fundamental legal significance turns on the intricacies
of the several different systems operating in Europe.

4.2.3 The Nationality Restrictions

Clubs were not free pre-Bosman to field any player they wanted. Associations have
restricted the permissible number of ‘foreigners’. For football purposes, nationality
relates to qualification for the national representative side of that association, so on
occasion football nationality is not the same as nationality at law.8

Restrictions in recent years have followed the model of the ‘3 ? 2’ rules, the
product of a compromise struck in 1991 between UEFA and the Commission,
represented by Mr Bangemann.9 According to these rules, clubs may field three
‘foreign’ players plus two ‘assimilated’ players.10 National leagues are permitted
to allow a higher number of non-national players. In the English League, for
example, the rules are more generous to clubs’ flexibility in that British and Irish
players all count as home players for these purposes. The ‘3 ? 2’ restrictions have

7 Paras. 75, 101.
8 The situation in the UK – four football nationalities, one nationality at law – is inevitably odd.
9 Essays by Karpenstein 1993 and Renz 1993 examine the Commission’s position.
10 Assimilated players have played in the country of the relevant association for an uninterrupted
period of five years including three years as a junior.
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been enforced mandatorily within the European club competitions organized by
UEFA. This had a particularly noticeable impact in the United Kingdom, where
clubs found themselves obliged to discriminate between different Britons, contrary
to long-standing practice.11 So in UEFA-organized competition, English clubs
were forced to treat Scottish and Welsh players alongside Germans or Paraguayans
as ‘non-national’, with a consequent market distortion in favour of purchase of
English players by English clubs.12

4.2.4 Jean-Marc Bosman, the Footballer

The Belgian transfer system was an unusually restrictive example of the genre.
Perhaps this made Bosman an ideal test case, although, as mentioned, the ruling is
not confined to the particular circumstances prevailing in Belgium at the time.
Jean-Marc Bosman was a Belgian born in 1964. He had been employed by RC
Liège, a first division club, on a contract expiring at the end of June 1990 on an
average salary of BFR 120,000 per month, including bonuses. In April 1990 the
club offered him a new one-year contract at BFR 30,000 per month, the minimum
permitted by Belgian rules, and a quarter of his previous salary. This indicates that
Bosman, a very promising player in his youth, was by this stage not rated very
highly.13 He refused RC Liège’s unattractive offer and was transfer listed, at a
‘compensation fee’ of BFR 11,743,000 fixed according to indicators based on age
and salary. But Bosman was not without admirers. US Dunkerque, a French
second division club, contracted with Bosman to pay him a monthly salary of some
BFR 100,000 plus a signing-on fee of some BFR 900,000. In July 1990 RC Liège
and Dunkerque agreed a contract for the transfer of Bosman for one year only, at a
price of BFR 1,200,000, including an option costing BFR 4,800,000 allowing
Dunkerque subsequently to buy the player. Both contracts, RC Liège/Dunkerque
and Bosman/Dunkerque, were conditional on the sending of a transfer certificate
by the Belgian association to the FFF, the French association, in line with the

11 I refrain from an extended treatment of this issue; the impact may be measured by reference to
the 1984 Liverpool side, the last British success in the European Cup, the leading club
competition, which contained (including substitutes) international players from Scotland (4),
Ireland (3), England (3). Wales (1). Zimbabwe (1) and one non-international. The introduction of
restrictions may be regarded as no more than the corollary of the generosity of the world Football
community in allowing the UK, a single state, uniquely to house four associations. This does not
occur in e.g., the Olympic Games.
12 ‘One of the reasons that we got as much as £ 7 million for Andy Cole when he went to
Manchester United was because he was English’, Sir John Hall, Chairman of Newcastle United,
Independent on Sunday, 10 December 1995, p. 30. A similar phenomenon could be observed in
Scotland and, to a lesser extent because of the less radical break with history, in continental
Europe too.
13 Remarkably, in the light of his tenacity in the courts, the main reason for his declining
fortunes on the football field was a perceived lack of aggression!
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rules governing the transfer system. But RC Liège apparently came to doubt
Dunkerque’s solvency.14 It did not ask the Belgian association to send the
certificate to the FFF. So neither contract took effect. And RC Liège suspended
Bosman so that he could not play in the 1990/1991 season.

4.2.5 Jean-Marc Bosman, the Litigant

Bosman went to court. He sought interlocutory orders and other remedies,
including an order that the transfer rules did not apply to him, and damages. He
was granted an interlocutory order in Liège in November 1990 ordering the club
and the Belgian association to refrain from impeding his engagement. Still only in
his late twenties, he then found himself playing for ever smaller clubs in France
and Belgium as his case progressed through the courts, which was itself a pro-
tracted saga involving a remarkable series of delays and aborted references to
Luxembourg. The referring court mentioned clear grounds for suspicion that
Bosman was boycotted by leading clubs after 1990, despite the interim order in his
favour. Other defendants were joined; there were interventions, inter alia by
footballers’ associations. During this period Bosman also attempted to rely on
Articles 173 and 215 EC to challenge the Commission’s approach to football
before the European Court, but his application was rejected as inadmissible.15

Eventually the matter reached the European Court in October 1993 by way of the
Article 177 preliminary reference procedure. The questions asked by the Cour
d’Appel, Liège were

‘Are Articles 48, 85 and 86 of the Treaty of Rome of 25 March 1957 to be interpreted as:
(i) prohibiting a football club from requiring and receiving payment of a sum of money
upon the engagement of one of its players who has come to the end of his contract by a
new employing club (ii) prohibiting the national and international sporting associations or
federations from including in their respective regulations provisions restricting access of
foreign players from the European Community to the competitions which they organize?’

It will be observed that the first question arises out of the obstacles that Bosman
faced in his thwarted move to Dunkerque. The second question raises points of EC
law, but appears to have nothing at all to do with the litigation. The nationality
rules plainly deter acquisitions of players from other Member States, but posed no
problem for Bosman himself; the whole point of his case was that he was in
demand by a club in another Member State. Nevertheless the European Court felt
able to provide answers to both questions referred to it by the Cour d’Appel.

14 Para. 33.
15 Case C-117/91, Jean-Marc Bosman v. Commission, [1991] ECR I-4837; an application for
interim measures was rejected in Case C-117/91R, [1991] ECR I-3353.
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4.3 The Opinion of the Advocate-General

The Opinion of Advocate-General Lenz is one of the more remarkable ever
delivered. It covers no fewer than 113 photocopied pages, divided into 287
paragraphs containing 367 footnotes. It will be used by researchers as a quarry
from which to extract references to a wideranging survey of judicial decisions and
academic literature. In addition, the Opinion is peppered with references to foot-
ball, from Kevin Keegan to Eric Cantona, TSV 1860 Munich to Blackburn Rovers.

The Advocate-General began by depicting the organization of the football
industry in Europe, its transfer system shaped by the national and transnational
associations and the rules restricting the selection of foreign players. He provided a
full account of the facts of the case, placing emphasis on the economic significance
of football and the importance of the case to players and fans alike. He found both
questions referred admissible, although only after careful inquiry into the questions
relating to restrictions on foreign players.

Mr Lenz referred to Walrave and Koch v. UCI and Donà v. Mantero,16 the two
well-known European Court decisions from the 1970s which established that sport is
subject to the rules of the EC Treaty in so far as it constitutes an economic activity. He
then moved to questions of the interpretation of Article 48. He chose to begin by
looking at the rules on foreign players and found them discriminatory on grounds of
nationality. He accepted that the rulings in Walrave and Koch v. UCI and Donà
v. Mantero have correctly been interpreted to mean that selection for national or
perhaps regional representative teams may be limited to those of a particularnationality
without involving discrimination within the scope of application of the EC Treaty. But
he was not prepared to extend this to matches in national leagues nor to European club
competitions, where player choice is based on economics not sporting representation.

Mr Lenz then applied Article 48 to the transfer system. The main thrust of his
argument was that Article 48, which he read in conjunction with Article 52, is
developing beyond a discrimination rule towards a broader principle controlling
restrictions on free movement, even where non-discriminatory, at least when the
restriction relates to access to the employment market in other Member States rather
than the exercise of an occupational activity.17 The transfer rules fall within the
scope of application of Article 48 and are to be considered lawful only if they are
justified by imperative reasons in the general interest and go no further than is
necessary to attain those objectives. Mr Lenz considered the most significant
argument in favour of justification lay in the role of the rules in preserving a financial
and sporting balance between clubs. But he doubted the system fulfilled that
objective; and was sure other systems aimed at that objective could be devised with
less or even no hindrance to the free movement of labour. Mr Lenz mentioned two
alternatives in particular, a collectively agreed wage cap and planned distribution of
income among the clubs. He also rejected the idea that the transfer system provided

16 Case 36/71 [1974] ECR 1405 and Case 13/76 [1976] ECR 1333 respectively.
17 Para. 205 of the Opinion, his emphasis. See Weatherill 1996, 887–908.
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compensation for the costs of training incurred by a selling club. It was too hit-and-
miss to be viewed in such a favourable light. He did not rule out the ability of the
football industry to regulate itself in conformity with Community law and he
acknowledged economic motivations for so doing, but he condemned the current
pattern as irreconcilable with the rights of players under Article 48 EC.

Advocate-General Lenz then discussed the application of Articles 85 and 86 EC.
A network of agreements covered by Article 85 operate within the football industry
and indeed it had already been subject to some decisions based on Article 85.18 The
transfer system and the restrictions on foreign players are horizontal agreements
between clubs which would fall foul of Article 85. Article 86 was not relevant
because any collective dominant activity related only to the relationship between
players and club, which Mr Lenz regarded as falling outwith the scope of Article 86.
But he did not exclude the intriguing possibility that action taken by clubs as a group,
for example to market television rights, could involve a potential breach of Article 86.

This provides no more than a brief overview of the main thread of the Opinion.
Many of the arguments rejected in the Advocate-General’s Opinion could be sum-
marized as attempts by the football industry to insulate itself from the application of
well-established general principles of Community law. Almost without exception
these were rejected as unfounded19 and they are not explored here in any depth.

Some of the issues examined at length by Advocate-General Lenz were not
touched on by the Court. The most striking example is the competition rules, which
the Court ignored in favour of reliance on Article 48 alone. Some of the issues
neglected by the Court are, however, of enduring importance, including the role of
the competition rules, and will be discussed below in Sect. 4.5. In other areas the
observations of Mr Lenz were simply adopted by the Court without elaboration.

Explanation of these aspects will be provided in the discussion of the Court’s
own ruling.

4.4 The Judgment of the Court

4.4.1 The Application of Article 48 EC to the Transfer Rules

4.4.1.1 Sport and the Economy

The Court ruled that Community law is in principle capable of application to sport,
confirming the approach taken in the 1970s in Walrave and Koch v. UCI and Donà
v. Mantero.20 The Court rejected submissions based on the ‘negligible’ economic

18 OJ 1992, L 326/31, distribution of package tours for the 1990 World Cup incompatible with
Art. 85; cf. also no dispute on application in principle of Art. 85 in Case T-46/92, Scottish
Football Association v. Commission, [1994] ECR II-1039.
19 But see below, Sect. 4.5.1.1, on the interdependence of clubs.
20 Supra note 16.
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activity of smaller clubs, nor was it persuaded by the argument that football is ‘in
most cases’ not an economic activity.21 Neither of these two points, even if per-
fectly true, defeats the plain fact that in some of its manifestations sport belongs in
the commercial sphere. It is subject to Community law in so far as it constitutes an
economic activity within the meaning of Article 2 EC.22

One would not have supposed the Court would have been prepared to place a
particular industry uniquely beyond the jurisdiction of Community law. Although
the Court was not unaware that its judgment could exert a profound impact on the
football industry, it commented that ‘this cannot go so far as to diminish the
objective character of the law’.23 Its sole concession was a willingness to exercise
its self-endowed power to limit the temporal effects of the judgment.24

4.4.1.2 EC Law and the Private Sector

The Court bases its ruling firmly on Article 48 as creating a fundamental freedom
within the Community Treaty system. So, for example, the German Government
submitted that the subsidiarity principle dictated that public authorities’ intervention
in private commercial affairs should be limited to what is strictly necessary. But this
could not be accepted as a basis for permitting private associations to adopt rules
which restrict the exercise of Treaty rights conferred on individuals. The Court then
pointed out that Article 48 applies beyond the public sphere ‘to rules of any other
nature aimed at regulating gainful employment in a collective manner’,25 again
confirming its pair of sports law rulings delivered in the 1970s. The Court observed
that, were it otherwise, Article 48 would vary in its scope of application state-by-
state in accordance with national choices about the reach of public regulation.

UEFA had objected to the ‘private’ application of Article 48 on the basis that
this prejudiced private individuals compared with Member States because of their
inability to rely on the Article 48(3) grounds of public policy, public security or
public health as justification for limiting rights. The Court simply observed that
individuals too could rely on such grounds. Accordingly there was no variation in
this respect between rules originating from public or private sources.

The Court concluded that Article 48 applies to rules laid down by associations
which fix the terms on which professional sportsmen can engage in gainful
employment.

21 Paras. 70 and 72, respectively.
22 Cf. overview by Zuleeg 1993.
23 Para. 77.
24 It ruled that the direct effect of Art. 48 cannot be relied upon in support of claims relating to a
fee in respect of transfer, training or development which has already been paid on, or is still
payable under an obligation which arose before, the date of the judgment, except by those who
have brought court proceedings or raised an equivalent claim under the applicable national law
before that date.
25 Para. 82.
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4.4.1.3 An Obstacle to Free Movement

After dealing with these relatively straightforward aspects of the role of Article 48,
the judgment then moves on to a plane which ensures its significance in the general
sweep of EC trade law, beyond the oddities of the football industry.

The Court identified an obstacle to free movement, the fundamental Treaty
right involving a pattern of rights to enter and reside in another Member State and
there to pursue an economic activity. Provisions restricting exercise of the rights
constitute an obstacle to that freedom even if applied without regard to nationality.
Rights of free movement would be rendered ‘meaningless’26 if the State of origin
could prohibit departure of an individual wishing to move to another State to
pursue economic activity. Here the Court placed Article 48 alongside Article 52,
referring to R v. HM Treasury and Commissioners of Inland Revenue ex parte
Daily Mail and General Trust,27 signalling its concern to establish coherent
principles which link the several Treaty provisions that constitute the law gov-
erning the creation and maintenance of the internal market.

There is, however, a difficult point lurking beneath the ready assumption that
the transfer rules prevented Bosman from exercising his rights under Article 48 to
leave Belgium to work in France. Had his putative new club been Belgian he
would also have found himself subject to restrictions imposed by the transfer
system. In such circumstances he would have remained equally dependent on RC
Liège’s willingness to release his registration. One might have thought that the
equal application of the rules in law and in fact to all players irrespective of origin
or destination would, by analogy with the well-known ruling in Keck and
Mithouard relating to Article 30,28 deny the player the opportunity to invoke the
rules of free movement; and that, in so far as the problem arose because of private
agreements within the game which distorted trade patterns without any taint of
nationality discrimination, the correct basis for analysis should have been Article
85 EC. However, the Court asserted that the rules ‘directly affect players’ access to
the employment market in other Member States and are thus capable of impeding
freedom of movement of workers’. It will be observed that this formulation evades
the point that that ‘direct’ impediment to market access was also felt by those
wishing to obtain access to the employment market in their home States. The
Bosman ruling stands with that in Alpine Investments v. Minister van Financiën29

as a clarification post-Keck that a restriction on market access which does not
involve discrimination does not automatically escape the scope of application of
Community trade law.30

26 Para. 97.
27 Case 81/87 [1988] ECR 5483.
28 Joined Cases C-267/91 & C-268/91 [1993] ECR I-6097.
29 Case C-384/93 [1995] ECR I -1141.
30 These broader issues are addressed in Weatherill 1996, 887–908.
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4.4.1.4 Justifying the Rules

The Court stated that the rules obstructed trade contrary to Article 48 EC subject
only to the possibility of justification where the rules pursued a legitimate aim
compatible with the Treaty and justified by ‘pressing reasons of public interest’,
subject to conformity with the ubiquitous proportionality principle.31 This seems
to involve the importation of the familiar Cassis de Dijon principles into Article 48
and points in the direction of the development of general principles of Community
law applicable to the internal market. The Court cited in this connection its rulings
in Diner Kraus v. Land Baden-Württemberg and Gebhard v. Consiglio dell
‘Ordine degli Avvocati e Procuratori di Milano,32 both of which elaborate prin-
ciples that govern the lawfulness of national measures that restrict the exercise of
fundamental Treaty provisions. Bosman itself asserts the equal availability of
justification (under Art. 48(3) and, wider, the ‘Cassis’ test) to both public and
private parties subject to obligations drawn from Article 48, but, more generally,
the ruling is part of a process of construction of general rules of justification for
trade-restrictive measures in EC internal market law spanning, most noticeably,
Articles 30, 48, 52 and 59.

The Court proceeded to consider whether the football industry was able to show
sufficiently compelling reasons for maintaining its transfer system despite its
apparent incompatibility with Article 48. It was submitted that the transfer rules
are required ‘to maintain a financial and competitive balance between clubs and to
support the search for talent and the training of young players’.33 There are, then,
two limbs to the purported justification for the transfer system, the first relating to
the need for dynamic equilibrium within the game, the second relating to the
game’s future playing resources. The Court acquiesced in the legitimacy of this
potential source of justification: ‘In view of the considerable social importance of
sporting activities and in particular football in the Community, the aims of
maintaining a balance between clubs by preserving a certain degree of equality and
uncertainty as to results and of encouraging the recruitment and training of young
players must be accepted as legitimate’.34 However, it is well established in EC
trade law that both the ends pursued and the means employed by a restrictive
measure must be justified. The Court regarded the means employed in the current
football industry as inapt to achieve ends which might be capable of justification in
principle. The Court did not consider that the transfer system acted as an adequate
method of maintaining balance. The rules neither precluded richer clubs buying
the best players nor prevented the ‘availability of financial resources from being a
decisive factor in competitive sport thus considerably altering the balance between

31 Para. 104.
32 Case C-19/92 [1993] ECR I-1663 and Case C-55/94 judgment of 30 Nov. 1995 nyr,
respectively. [not yet reported at the time of writing; later reported [1995] ECR I-4165; Ed.].
33 Para. 105.
34 Para. 106.
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clubs’. The Court agreed that a transfer fee system might act as an incentive to
clubs to recruit and train new and young players, but it observed that because only
a handful of young players will repay the investment by making the professional
grade, it is impossible to predict the fees that will be obtained. In any event such
fees will be unrelated to the actual cost of training all players. So ‘[t]he prospect of
receiving such fees cannot, therefore, be either a decisive factor in encouraging
recruitment and training of young players or an adequate means of financing such
activities, particularly in the case of smaller clubs’.35

The Court concluded that ‘the same aims can be achieved at least as efficiently
by other means which do not impede freedom of movement for workers’.36 The
Court’s rigorous application of the proportionality principle obliges the game to
make radical changes, but the acceptance in principle that football might have
objectives worthy of protection does not exclude the possibility that a restructured
pattern of regulation could be devised in conformity with Community law. This is
examined below (Sect. 4.5.1.1).

4.4.2 The Application of Article 48 EC to Nationality
Restrictions

4.4.2.1 Trade Restriction and Nationality Discrimination

The Court found that the ‘3 ? 2’ nationality rules, and variants thereupon, limited
the chances of employment of players. An obstacle to the free movement of
workers was thereby established. Moreover, the rules were based on nationality
discrimination, albeit of an indirect nature via reliance on football rather than legal
nationality. Such discrimination contradicts the fundamental assumptions of the
EC legal order.

4.4.2.2 Jurisdiction Under Article 177

An oddity in Bosman was the Court’s willingness to examine the nationality rules at
all. In the abstract, their capacity to obstruct free movement and to contaminate the
industry with nationality discrimination is plain. Yet Bosman, a Belgian, had in fact
been offered employment by a French club. So answers to the questions referred
appeared to meet no objective need for the purpose of settling the case. However,
the Court decided that it did have jurisdiction on the questions referred.37 It repe-
ated its longstanding view that in the context of the cooperative relationship

35 Para. 109.
36 Para. 110.
37 Paras. 55–67.
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between national court and European Court under Article 177 it is solely for the
national court to determine in the light of the circumstances of the case both the
need for a preliminary ruling in order to enable it to deliver judgment and the
relevance of the question which it submits to the Court. This binds the Court in
principle to give a ruling on questions submitted that concern the interpretation of
Community law. As is well known, the Court has on occasion examined with some
rigour the circumstances surrounding a reference. In Bosman it referred to its ruling
in Meilicke v. ADV/ORGA38 as an illustration of the principle that that it lacks
jurisdiction where the problem is hypothetical and the Court does not have before it
the factual or legal material necessary to give a useful answer to the questions
submitted to it. Nor does the Court have jurisdiction where it is quite obvious that
the interpretation of Community law sought bears no relation to the actual facts of
the main action or its purpose.39 Despite this limited willingness to inquire into the
circumstances of a reference to check its own jurisdiction, the Court in Bosman was
content to comment that the national court felt the nationality rules could impede
Bosman’s employment chances and that it would not call that assessment into
question. The Court’s approach has a distinctly ‘hands-off’ flavour. Bosman sug-
gests that instances where the Court has decided it lacks jurisdiction to answer
questions referred to it are exceptional and should not be seen as a consistent trend
towards raising the threshold that the referring court must cross.40 The Court’s
brevity in dismissing submissions that it lacked jurisdiction also provides a hint that
the Court was eager to rule on the point to clarify the law.

Advocate-General Lenz was typically more forthcoming. He examined the case
law at length, but supplemented his analysis with pragmatism. He could not see
how the nationality rules could reach the Court in any way other than through
individual challenge, pointing out that there have been instances where clubs have
been penalized for breaching the nationality rules, yet still have not gone to law.41

Such a perception would seem formally irrelevant to an assessment of the Court’s
jurisdiction. However, one might realistically identify it as a motivating force in
the Court’s decision to regard itself as competent to answer the national court’s
questions rather than to treat them as a misuse of the Article 177 procedure.

38 Case C-83/91, [1992] ECR I-4871.
39 E.g., Case C-143/94, Furlanis v. ANAS, judgment of 26 October 1995, nyr. [at the time of
writing; later reported [1995] ECR I-5633; Ed.].
40 For an evaluation of the policy of the Court in rejecting references, see annotations by Arnull
1993, 613 and Arnull 1994, 377. See also Anderson 1994, 179.
41 The most celebrated example is VfB Stuttgart’s eventual elimination from the 1992–1993
European Cup by Leeds United, even though the German side won the tie on the pitch. The extra
‘foreigner’ in that instance was, however, not an EU national, so an EC law issue did not arise,
subject to the argument presented below at Sect. 4.5.2.2. A-G Lenz mentions domestic matches
in which penalties imposed for playing too many EU nationals were accepted by clubs.
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This background emphasizes the role of the judgment as an assertion of the
individual right-holder in EC law as an instrument for cracking open adhesive
cartels whose participants have an incentive to accept the system rather than
challenge it.42

4.4.2.3 Defending the Rules

The Court addressed four points of differing cogency presented in defence of the
rules.

It was argued that the nationality clauses ‘are justified on non-economic
grounds, concerning only the sport as such’. The Court’s two pre-Bosman rulings in
relation to sport,43 had indeed shown a willingness to recognize that undoubted
nationality discrimination might lie beyond the scope of application of EC law. The
non-controversial example is a match between national sides. This is an economic
activity in the sense that such matches generate vast sums of money and the players
inter alia benefit financially directly and indirectly from inclusion in the team.
However, the restriction of those available to a particular nationality (in footballing
terms) is part of the sporting context in which the event is staged. National identity,
not money, predominates. In Bosman the Court stated that relevant Community
rules ‘do not preclude rules or practices justified on non-economic grounds which
relate to the particular nature and context of certain matches’.44 It is submitted that
this should be taken as confirmation of the Court’s past approach, even though the
Court’s use of the word ‘justification’ is peculiar. Unless the Court is referring to a
public policy justification under Article 48(3) – and it does not make explicit such a
remarkable widening of its scope – the reason why refusal to select, say, Germans
for the French national side is surely that it constitutes (non-economically moti-
vated) discrimination which lies beyond the scope of application of Community
law, and not that it is justified discrimination within its scope.45

The Court added that ‘such a restriction on the scope of the provisions in
question must remain limited to its proper objective’.46 In Bosman the Court
observed that the rules applied to all official matches; to uphold the rules would
deprive Article 48 of its practical effect in this area. It was pressed on the Court
that the restrictions contributed to a traditional link between club and country,
important to the public in identifying with its favourite team; and that for clubs
appearing at international level, it is important to secure their representative status

42 Cf. Sect. 4.4.1 supra. Even the ban on English clubs’ participation in (lucrative) European
club competition imposed in the wake of the Heysel Stadium disaster in 1985 stimulated no
challenge based on EC law, even though it was surely disproportionate; cf. Evans 1986, 510.
43 Walrave and Koch v. UCI and Donà v. Mantero, cited supra note 16.
44 Para. 76.
45 A-G Lenz’s approach, in contrast with that of the Court, is in line with this orthodox reading
of Walrave and Koch v. UCI.
46 Para. 76.
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by limiting their ability to field footballing foreigners. The Court was completely
unpersuaded that reasons of sporting interest could require an enforced link
between the location of a club and the origins of individual players:

[A] football club’s links with the Member State in which it is established cannot be
regarded as any more inherent in its sporting activity than its links with its locality, town
or region or, in the case of the United Kingdom, the territory covered by each of the four
associations. Even though national championships are played between clubs from different
regions, towns or localities, there is no rule restricting the right of clubs to field players
from other regions, towns or localities in such matches.47

The Court logically extended this analysis on to the international plane:

In international competitions, moreover, participation is limited to clubs which have
achieved certain results in competition in their respective countries, without any particular
significance being attached to the nationalities of their players.48

The Court is firmly of the view that the nationality of individual players is
entirely dissociated from the sporting identity of football clubs. The assumptions
of this analysis are neatly captured by Advocate-General Lenz’s comment that
‘[…] the great majority of a club’s supporters are much more interested in the
success of their club than in the composition of the team’.49

The three remaining submissions on behalf of the football industry were treated
as unmeritorious. It was submitted that the rules were needed to secure a sufficient
pool of national players to allow the national team to flourish in all positions. But,
observed the Court, even if the competitive labour market created by its ruling might
diminish prospects for workers in their home State it ought to assist them finding

47 Para. 131.
48 Para. 132. This approach conforms to that proposed by the present author, supra note 1,
60–63; cf. also Renz 1993. The more permissive approach to restrictions in club competitions
suggested by A-G Trabucchi in Donà v. Mantero, supra note 16, seems to be decisively rejected.
49 Quaere whether Art. 48 would apply to an individual club which chose only players of a
particular nationality. The Court has consistently referred to Art. 48’s role in regulating
‘collective’ labour regulation, and it is submitted that the application of Art. 48 to an individual
club would go beyond what has previously been decided. It is submitted that such an extension
should not be made. A supermarket can choose to sell only British goods without violating Art.
30: so too a club should be able to hire only British players without violating Art. 48. The analogy
is admittedly not quite precise because Art. 48 catches collective private action, where Art. 30
does not, an unresolved anomaly. Moreover, one might submit that the personal nature of the Art.
48 right should dictate its deeper intrusion into private autonomy than occurs under Art. 30.
Nevertheless, although the point remains finally unresolved, his submitted that private contractual
autonomy should prevail where individual clubs’ choices of players are concerned (subject to the
possible application of domestic race equality laws). However, were an individual club held
subject to Art. 48. it would presumably he able lawfully to discriminate only if it could go beyond
showing a perceived commercial advantage showing from such discrimination (through attracting
potential fans) and show instead that the origins of its players, unusually, were regarded as
significant to the identity of the club – Yorkshire County Cricket Club’s (now abandoned) policy
of selecting only Yorkshire-born players might have provided an example. For a full discussion,
including copious reference to academic writing, see Roth 1995, 1231 et seq.
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work in other States.50 The Court’s analysis here assumes that once nationality-
based distortion is eliminated, the market will not shrink employment opportunities,
but rather it will redistribute patterns of employment. In essence, this places the
football labour market on a par with all other markets affected by European inte-
gration. It was further submitted that the rules helped to maintain a competitive
balance by preventing the richest clubs buying up the best foreign players. But,
observed the Court, the rules do not now stop such clubs buying up the best national
players and thereby undermining this alleged balance. Last and least, it was pointed
out that the ‘3 ? 2’ rule was drawn up in collaboration with the Commission. But the
Commission is not empowered to authorize practices which are contrary to the
Treaty, and so the football authorities’ informal arrangement with the Commission
could not affect the Court’s finding of a violation of Article 48.51

The Court ruled that Article 48 ‘precludes the application of rules laid down by
sporting associations under which, in matches in competitions which they orga-
nize, football clubs may field only a limited number of professional players who
are nationals of other Member States.’ The result is that all EU nationals must be
treated as domestic players for the purposes of eligibility for selection for club
matches. The Court did not place any temporal restriction on this part of its
judgment, which serves as a sharp warning of the fragility of a Commission green
light for practices that violate primary Treaty provisions. The immediate appli-
cation of the ruling from 15 December 1995 also required a change in practice in
the middle of the 1995/96 football season. The mixed response of the football
industry is traced below, Sect. 4.5.1.2.

4.5 Comment

4.5.1 Bosman and the Reorganization of the Football
Industry

4.5.1.1 The Transfer System

Enforcing a system of wealth distribution between football clubs in Europe is not
completely unfeasible as a result of the ruling in Bosman. The explicit terms of the
judgment do not decide that it is unlawful for the football industry to establish its

50 A-G Lenz looked at practice: the absence of any restrictions on foreign players in the Scottish
league has not led to a shortage of players for the national side. He pointed out that an objection
based on the poor performances of the Scottish national side over recent years did not carry
weight in the tight of contemporaneously poor club performances. He added kindly that ‘no doubt
this will change again one day’.
51 According to A-G Lenz, even had the Commission formally exempted the industry’s practices
under Art. 85(3) EC (which he thought implausible in any event because of their dispropor-
tionately restrictive effect), this would not have overridden a violation of Art. 48. As explained,
the Court did not consider the application of Art. 85.
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own system of regulation designed to shelter clubs from pure market-based
solutions, only that that goal cannot be achieved through the current transfer
system. The Court accepted that ‘the aims of maintaining a balance between clubs
by preserving a certain degree of equality and uncertainty as to results and of
encouraging the recruitment and training of young players must be accepted as
legitimate’.52 It was incumbent on the football industry to demonstrate that the
transfer system was an apt and proportionate means of achieving objectives which
the Court is prepared to recognize as legitimate in principle; and that no other
methods existed for achieving those objectives which are less restrictive of trade.
In Bosman, the Court’s application of the requirements of the proportionality
principle was rigorous, in conformity with the well-rehearsed principle that
exceptions to fundamental Treaty freedom must be construed narrowly.53 The
Court was unpersuaded that the system should be upheld.54 For the industry, it is
simply a question of finding means to the stated ends that are apt and proportionate
and that are not incompatible with Article 48 or other provisions of EC law,
especially Article 85.

The Court, in concluding that ‘the same aims can be achieved at least as
efficiently by other means which do not impede freedom of movement for
workers’,55 referred to its Advocate-General for discussion of other means that
may be available to the industry. Mr Lenz accepted that a system stopping rich
clubs becoming ever richer and poor ever poorer could be justified. A viable
professional league requires no glaring imbalance between the teams participating.
This is a reason in the general interest which may justify the imposition of
restrictions on free competition.

In rejecting the current system, Mr Lenz suggested two alternative methods for
achieving the stated objective of achieving a balance between clubs. First, ‘it would
be possible to determine by a collective wage agreement specified limits for the

52 Para. 106.
53 Although a small number of recent cases have been generous to public authorities. Contrast
Case C-275/92, Schindler, [1994] ECR I-1039, Para. 61, where the Court explicitly allowed the
State ‘latitude’ in its assessment of the means appropriate to achieve permitted ends in the context
of the suppression of large scale lotteries; and cf. the result of Alpine Investments, supra note 29,
where the Court did not rule the Dutch measures disproportionate even though other States,
notably the UK, did not feel the need for a ban on ‘cold-calling’. For discussion of trends see
O’Leary and Fernandez Martin 1995, 308.
54 In November 1995 UEFA asked the Court that an inquiry be launched to obtain fuller
information on the role played by transfer fees in financing small or medium sized football clubs,
evidencing a desire to show how income redistribution within the game was based on the transfer
system. The request was rejected on procedural grounds, having been made when the oral
procedure was closed and in the absence of any special circumstances applied. It is no secret that
UEFA’s inaction was severely criticized by its EU members; e.g., Rick Parry, Chief Executive of
the English Premier League, ‘[…] UEFA put in what was really a very rudimentary analysis to try
and support the maintenance of the transfer system, which obviously did not impress’,
proceedings of a seminar on the Bosman case held on 8 January 1996, published jointly by the FA
Premier League and British Association for Sport and Law.
55 Para. 110.
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salaries to be paid to the players by the clubs’. Mixing employment law and
competition law brings legal and economic pitfalls, as experience from North
America suggests,56 and it is submitted that Mr Lenz was right to spend little time in
exploring this route. Mr Lenz clearly feels that his second method is more viable:

it would be conceivable to distribute the clubs’ receipts among clubs. Specifically, that
means that part of the income obtained by a club from the sale of tickets for its home matches
is distributed to the other clubs. Similarly, the income received for awarding the rights to
transmit matches on television, for instance, could be divided up between all the clubs.

As the Advocate-General asserted, ‘each club needs the other one in order to
successful. For that reason each club has an interest in the health of the other clubs.
The clubs in a professional league thus do not have the aim of excluding their
competitors from the market?’ Professional sport is distinct from most industries
because participants have incentives to share income out between themselves in
order to maintain a balance within the league which essential to its economic suc-
cess. Football clubs need ‘competitors’ that will not be driven from the market: in
commercial as well as in sporting terms, taking part is more important than winning.

On publication of his Opinion in September 1995, Advocate-General Lenz was
the target of a torrent of abuse from the football industry for his alleged failure to
grasp how the game works.57 The criticism was misplaced. Mr Lenz found that the
practices of the industry violated Article 48, a view confirmed subsequently by the
European Court. In referring to the availability of other means for achieving the
objectives of the system – as defined by the football industry – Mr Lenz left open
the possibility of special arrangements to reflect the unusual competitive rela-
tionship that prevails between football clubs. Whether clubs will now choose to
put in place rational models appropriate to their industry is not Mr Lenz’s con-
cern.58 He has left it to the clubs to resolve precisely how much competition they
feel is in the collective interest and to set up wealth distribution systems accord-
ingly,59 subject to conformity with Article 85.60 His point is that the industry

56 Cf., e.g., Corcoran 1994, 1045; Schneider 1991, 797. A survey of recent developments in
basketball is provided by Greenberg 1995, 9.
57 E.g.: ‘We have no lessons to learn from somebody who, in a manner of speaking, doesn’t even
know that a football is round’. F. Meulemans. Vice President of the Belgian FA, quoted in
Blanpain and Inston 1996, 1.
58 In fact, Mr Lenz mentions distribution throughout the game of proceeds from the ‘Champions
League’, the most lucrative club tournament in Europe although he adds that club managements
have not always behaved rationally. (Few football supporters would disagree.).
59 He refers at footnote 299 to Cairns, Jennett and Sloane 1986, 3. Cf. Carmichael and Thomas
1993, 1467.
60 Probably any such arrangements would have to be notified to the Commission in pursuit of
exemption according to Art. 85(3), although it might be possible to view the arrangements as
simply a reflection of the unusual competitive structure of the football industry and therefore
falling outside Art. 85 entirely and not requiring notification (perilous though such an approach
would be in practice, for, if flawed, there would be no exemption and no immunity from fines). In
any event A-G Lenz is firmly of the view that nothing in Art. 85 can detract from a breach of Art.
48; so grant of exemption under Art. 85(3) could not cure violation of Art. 48.
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violates EC law by forcing players to bear the brunt of achieving the alleged
objective of competitive equality between clubs through the haphazard trickle-
down of wealth via the transfer system.

The second justification for regulation of the industry which the Court accepted
as permissible in principle was the need to encourage the recruitment of young
players. Advocate-General Lenz suggested that appropriate transfer rules might be
acceptable if based genuinely on costs of training. But he felt it unnecessary to
explore the matter more fully. He commented that any system would have to cover
costs incurred in training by the selling club, which he thinks should only be the first
club. This seems an irrational limitation, for it is not only the player’s first club that
may spend money in improving a player’s capabilities.61 However, one must
presume that, once again, Advocate-General Lenz is simply offering the industry
possible routes to restructure itself in pursuit of its declared objectives without
falling foul of EC law. The players rights under Article 48 must be respected in any
such restructuring, so any fee must be explicitly planned as compensation and not
used to preclude the player’s free choice. The way forward might involve some
pooling of resources by clubs in the development of young talent, through a
common, central fund built up through levies on all clubs and used to defray
expenditure incurred by clubs shown to be successful breeders. Such a system,
unconnected with any restriction on players’ contractual freedom, would seem
more sophisticated and reliable than the transfer system. It is now for the clubs to
decide whether to implement such a system in order to sustain and improve the
quality of youth training. Here too obligations under Article 85 must be respected.

The Court in Bosman referred to its Advocate-General’s Opinion in concluding
that ‘the same aims can be achieved at least as efficiently by other means which do
not impede freedom of movement for workers’.62 It did not endorse the extended
discussion by Mr Lenz. Moreover the requirements of Article 85 in this context
depend on the type of scheme devised by the industry63; Mr Lenz’s observations
cannot be conclusive of what is and is not allowed, and the Court, satisfied to find a
breach of Article 48, did not address the relevance of Articles 85 at all. For the
industry, then, there are many questions to resolve.

Meanwhile, after the removal of transfer fees for out-of-contract players
moving between EC Member States, players (and their agents) who are in demand
will presumably be able to negotiate higher wages from acquiring clubs able to
raid the pot previously reserved for transfer fees. This occurs at a time of booming
income for the football industry. There will be lively contract negotiations as clubs
try to put young players on long contracts and old players on short ones, while the
players seek precisely the reverse. But Bosman, by insisting that long-established

61 It seems that the suggestion is derived from the French system.
62 Para. 110.
63 There is a fund of North American experience on which to draw, cf. supra note 56, although
direct transplant is improbable since some aspects of regulation such as the ‘player draft’ (cf.,
e.g., Smith v. Pro Football Inc., 593 F.2d 1173) go far beyond anything envisaged in European
football.
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patterns according to which individual contractual freedom was sacrificed to the
collective interests of the industry’s participants, will shake the game. Small clubs
will no longer be able to live (or die) by speculative investment in youngsters who
may or may not yield windfalls through transfer fees, but the Court has not ruled
out the capability of big clubs to sustain small clubs in particular and youth
training in general by other means. The ruling does not exclude some kind of
income redistribution within the industry, though this must be developed inde-
pendently of the player’s right to move. Of course, there is no guarantee that
leading clubs will feel an economic need to sustain all other current clubs in their
League; some reduction in numbers of professional clubs is probable. Allegations
that in the wake of Bosman clubs have no incentive to invest in training overlook
the need for any firm to maintain a stream of quality employees. In any event,
collective action to further youth training within the game seems possible; the
clubs’ professed concern for inducement of young talent must now be expressed
without the ability to assert post-contractual control over workers.

4.5.1.2 The Nationality Restrictions

Wealth distribution in football may be resuscitated despite the collapse of the
transfer system. However, the Court’s ruling against the game’s nationality
restrictions seems uncompromising. The Court’s judgment exposes the fallacy of
supposing that the origin of a player is of any relevance to the club game as a
whole. Decisions on hiring belong with individual clubs.64 There is no suggestion
in the ruling of a loophole through which the game could seek to reintroduce
adjusted schemes that prioritize particular types of player. For example, it is
submitted that requirements for clubs to retain a minimum number of ‘home-
grown’ players, without any explicit link to their nationality, would violate Article
48 as indirect nationality discrimination. Bosman stands as a vigorous assertion of
an individual right to non-discriminatory treatment.65

The emphatic nature of the Court’s ruling is clear from its refusal to place any
temporal restriction on this part of its judgment, even though the industry was
applying the ‘3 ? 2’ rules with the approval of the Commission. Accordingly
there was an immediate change to the rules of the game in the middle of the 1995/
1996 football season. The English League promptly scrapped its restrictions on
non-British and Irish EU nationals in December 1995 and several clubs took
immediate advantage. As one would suppose, wealthy clubs in small countries

64 Subject to comments supra note 49.
65 A-G Lenz’s view that an Art. 85(3) exemption cannot save a violation of Art. 48, supra note
365, also rules out the practical utility of the argument that nationality restrictions may be deserve
exemption in order to preserve the viability of smaller national Leagues which would otherwise
be plundered of all their leading players; cf. Weatherill 1989, 76-78. An argument is made ibid.
87–92 for a ‘softening’ of Art. 48 in cases where the Art. 85(3) conditions may be met by a labour
practice, but this proposal seems to have found no favour with A-G Lenz.
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were quick to welcome the increased flexibility the ruling allowed them in plan-
ning for European club competition.66

UEFA was faced by an odd result. Its membership is Europe-wide, so its rules
remain enforceable beyond the scope of application of EC law.67 This is the con-
sequence of the limits of EC jurisdiction which are not coterminous with those of
European football. UEFA’s response was initially to refuse to change during the
1995/1996 season. It declared that the nationality restrictions should be observed in
the European club competitions, which had at the time of the ruling reached the
quarter-final stage. It is submitted that this is a clear violation of Article 48 inter-
preted in Bosman in so far as it affected players with rights under EC law. Unsur-
prisingly in the light of past practice, no club chose to challenge UEFA. After several
meetings between the Commission and UEFA, it was announced in February 1996
that UEFA had abandoned the restrictions for next season’s tournaments.

UEFA was not alone in its reluctance to alter its rules in mid-season. There have
been murmurings that a number of so-called ‘gentlemen’s agreements’ have been
struck in competitions around Europe under which clubs will complete the current
season’s competitions in accordance with pre-existing rules, notwithstanding the
immediate effect in law of the Bosman ruling. In so far as this amounts to persisting
collective labour regulation in breach of Article 48, it would be open to challenge
by private individuals. However, it would not be vulnerable to direct Commission
intervention. The Commission has no power to initiate proceedings directly against
private parties acting in breach of Article 48.68 However it is submitted that such
arrangements would fall foul of Article 85 and participants would be vulnerable in
theory to the imposition of fines by the Commission. Perhaps the Commission will
content itself with promises of compliance from the start of season 1996/1997, but
this serves as a further reminder that the Court’s exclusive focus in Bosman on
Article 48 should not lead one to suppose that the competition rules are not
potentially highly significant to the conduct of the football industry.

4.5.2 The Limits of the Bosman Ruling and Prospects
for Future Litigation

The explicit terms of the judgment do not decide that a system of transfer fees
within a single Member State falls foul of Article 48, nor that non-EU nationals
have any right to use Article 48 to escape from the constraints of the transfer

66 E.g., Glasgow Rangers in Scotland; football officials remained unpersuaded by the benefits, cf.
Jim Farry, chief executive of the Scottish Football Association. quoted in The Times, 4 November
1996, p. 48, referring to Rangers: ‘The big-fish-in-a-wee-pool syndrome could rapidly become a
wee fish in a big pool’ (wee = small).
67 Which may reach beyond the 15 Member States: see Sect. 4.5.2.2 below. Peculiar though it
may seem, rules requiring discrimination by British clubs between different types of Briton would
not violate Art. 48, for this would exert an impact purely internal to one Member State.
68 Cf. Weatherill 1989, 80–82; Karpenstein 1993.
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system, nor that players whose contracts have not expired may evade the system.
However, each of these aspects of the ruling has nuances that may lead to future
litigation of importance to the football industry in particular and to EC law gen-
erally. What follows is simply a sketch of the possibilities.

4.5.2.1 Domestic Transfer Systems

Bosman wished to move from Belgium to France and the explicit terms of the
ruling deal only with cross-border matters in connection with Article 48, so
nothing in the explicit terms of the judgment declares a transfer between two clubs
located within the same Member State incompatible with Community law. Several
national associations responded to the judgment by asserting its inapplicability to
domestic transfers and confirming the maintenance of a transfer regime within
their own League.69 Such restrictions on contractual freedom seem to be subject to
the supervision of national law alone.70

The Court conceded in Bosman that Article 48 is inapplicable to situations
wholly internal to a single Member State, citing well-established case law on the
point.71 The Court seems reluctant to extend the scope of Community law to
prohibit such ‘reverse discrimination’ by a State against its own nationals.72 True,
tricky situations may arise. One could envisage club A in State X wishing to acquire
an out-of-contract player from club B also in State X. To avoid paying a transfer
fee, club A arranges for its partner club in State Y to acquire the player without
paying a transfer a fee in line with the Bosman ruling and then club A in turn
acquires the player, also without paying a fee, from its partner. A national of State A
returning from another Member State after pursuit of activity falling within the
scope of Community law is not necessarily in a purely internal situation and may be
able to assert EC law rights against State A.73 One could imagine a lucrative trade in
evading domestic transfers.74 It is possible that such a system might be regarded as

69 ‘At the moment no one’s challenging our system. We hope it remains that way because it’s an
excellent one, without which many smaller clubs might not survive’, English Football
Association spokesperson, The Independent, 6 March 1996, p. 24.
70 One might ponder whether national judges might in practice be prompted by awareness that
the cross-border transfer system has collapsed to adopt a more rigorous inquiry into the
permissibility of domestic restrictions. The leading case in English law is Eastham v. Newcastle
United FC [1964] Ch. 413; on the situation in Germany, Wertenbruch 1996, 91; and, for
comparisons, see A-G Lenz’s Opinion in Bosman.
71 Para. 89, e.g., Case 175/78, R v. Saunders, [1979] ECR 1129.
72 Cf. on Art. 30, Weatherill 1996.
73 Cf. Case C-370/90, Surinder Singh, [1992] ECR I-4265; Case C-19/92, Dieter Kraus, supra
note 32.
74 The fact that the Scandinavian season runs through the summer, while the major Leagues in
Europe operates on an August–May model, may offer an opportunity for planning such a scheme
without any break in the player’s availability.
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a sham cross-border transaction to which the Court might refuse to extend the right
to rely on Article 48.75 This would force the player to serve a period of uncertain
duration as a ‘genuine’ economic migrant before returning to the home State. On
the other hand, the Court’s refusal to sanction challenges to domestic rules by
‘sham’ migrants might not extend to a situation where the domestic rules in
question, the transfer system, are not a comprehensive regulatory regime, but
merely the tattered and anomalous remnants of a discredited system.

However, there is a more fundamental problem that arises if cross-border
transfer fees are outlawed, while domestic fees are permitted. Club F in State G
needs a new striker; it will prefer to buy an out-of-contract player from State H
rather than an equally good (or even superior) player available in State G, for the
import will come free of the obligation to pay a fee. Naturally linguistic and
cultural differences will in practice make it improbable that a team will ever be
composed entirely of ‘non-nationals’, but the market will be distorted in favour of
such cross-border acquisition. Purchase will not simply be driven by quality. One
would suppose that fees payable within domestic Leagues will be depressed.76 As
is clear from the second question in Bosman national associations may not respond
by introducing limits on the number of EU nationals who may be imported in this
way, so pressure will increase on national associations to remove the anomaly by
agreeing to abandon fees altogether. Moreover, it is plain that the successful
institution of a proper wealth distribution system in Europe, as discussed in
Sect. 4.5.1.1 above, would involve a removal of the anomaly between domestic
and cross-border transfers, as part of a wholesale reorganization of the game’s
finances. To this extent, even though Bosman concerns only cross-border deals, it
is likely to exert a wider impact on the football economy.

The unimpeded availability of cross-border purchasing opportunities makes the
maintenance of a domestic system peculiar, perhaps even pointless. But there is a
legal issue too. The type of market distortion outlined in the previous paragraph
seems to be precisely that which is needed to trigger the application of Article 85.
The juxtaposition of a domestic system requiring the payment of transfer fees and
an absence of fees payable on cross-border deals affects inter-state trade patterns.
The distortive effect on the wider market of a horizontal agreement between clubs
relating to player acquisition brings it within Article 85(1).77

75 Cf. Case 39/86, Lair v. University of Hanover, [1988] ECR 3161; in connection with
regulation of legal persons, Case C-23/93, TV 10 SA v. Commissariaat voor de Media, [1994]
ECR I-4795, annotated by Wattel 1995, 1257. Cf. under Art. 30 EC, Case 229/83, Leclerc v. Au
Blé Vert, [1985] ECR 1.
76 The British anomaly persists; transfers between the English and Scottish leagues remain
purely internal for EC law purposes.
77 As A-G Lenz remarks, there is no difficulty in catching such labour-related agreements
between employers under Art. 85; the difficult question of whether collective agreements between
employers and employees fall within Art. 85 does not arise. Cf. Weatherill 1989, 68–73 and
North American analogies, supra note 56.
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There is one twist only. The maintenance of a domestic system (only) induces
clubs to buy players from outside their own State and players to move to clubs
outside their own State. It will plainly increase cross-border trade. So one might
submit that although the arrangement affects trade patterns between Member
States it does not do so in a way capable of preventing the realization of a single
market. As a purely pro-integrative arrangement it should be regarded as unaf-
fected by the prohibition in Article 85(1). It is submitted that this approach should
not prevail, and that a domestic system would be caught by Article 85(l). It has
been plain since the seminal decision in Consten and Grundig v. Commission,78

that a consequential increase in trade is no bar to the application of Article 85 to an
agreement. Admittedly, that is not conclusive. The increase in trade in Consten
and Grundig was accompanied by restrictions on parallel trade which tended to
isolate the French market: so the increase in trade occurred in conjunction with
action hostile to ‘the creation of a single market achieving conditions similar to
those of a domestic market’.79 So a domestic transfer system which causes an
increase in cross-border trade with no associated damage to market integration
(indeed, with precisely the reverse impact) might fall beyond the ambit of Article
85(1). Admittedly, that submission seems irreconcilable with Napier Brown/
British Sugar,80 in which the Commission examined an abusive refusal to sell
sugar which had led to a customer buying sugar from suppliers in other countries.
This might seem pro-integrative, but the Commission considered that an artificial
trade pattern had emerged and that Article 86 applied. Even this is not wholly
conclusive; it was an Article 86 case where a structural test is more appropriate
given the assumption in such cases of the need to tackle the structural problem of
market dominance, but the Commission referred explicitly to Consten and
Grundig in rejecting the idea that an increase in trade could take the matter beyond
the scope of application of the competition rules. Admittedly, the cross-border
sugar buyer was forced to pay higher prices than at home, whereas the cross-border
buyer of players buys for free, but it is submitted that this cannot affect the basic
point that a trade distortion occurred.

To move to principle, what matters is the purpose of Article 85(1). It is sub-
mitted that that provision is not simply a vehicle of integration. Agreements that
cause a hindrance to the inter-penetration of national markets are simply one
particularly pernicious example of the type of market distortion at which Article
85(1) is targetted. It is concerned with addressing all distortions of competition,
even where they are unconnected with the interpenetration of national markets,
provided they affect trade between Member States. That is to say, Article 85 is
concerned with both the single market’s creation and its maintenance as an arena
of undistorted competition. A football transfer system within a single State distorts

78 Cases 56 & 58/64, [1966] ECR 299.
79 Case 26/76, Metro-SB-Grossmärkte GmbH & CO KG v. Commission, [1977] ECR 1875, Cf.
also Case 22/78, Hugin v. Commission, [1979] ECR 1869, cited by A-G Lenz in Bosman.
80 OJ 1988, L 284/41.
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the market by keeping domestic players’ wages lower than they would be without
the system and by artificially channelling competition between clubs. It has a
structural impact on the market. It falls within Article 85(1).

It remains open to national authorities to apply for exemption under Article
85(3), although in the absence of such an application, the system cannot presently
be maintained if it falls within Article 85(1).81 Even were an application for
exemption made it is probable that the system would be judged disproportionately
restrictive. This seems to be the view of Advocate-General Lenz in Bosman. He is
firm in his opinion that a breach of Article 48 would not be excused by an Article
85(3) exemption. He also observes that a system that is disproportionately
restrictive for the purposes of Article 48 should be regarded as disproportionately
restrictive for the purposes of Article 85(3).82 In particular, it is submitted that a
domestic system imposes restrictions which are not indispensable to the attainment
of the objectives of the system, contrary to the conditions in Article 85(3).
Analysis used under Article 48 to show the incapacity of the transfer system to
achieve the objectives attributed to it by the football industry (Sect. 4.4.1.4 above),
especially in relation to the haphazard nature of the patterns of wealth distribution,
would be fatal to an Article 85(3) exemption, even though Article 48 is not directly
relevant in the purely internal situation.

Although the Court’s ruling, limited to Article 48, allowed it to evade the full
implications of an approach based on Article 85, a domestic transfer system
appears vulnerable to challenge based on Article 85. National associations may be
driven to abandon domestic transfer fees in the wake of the tendency of their clubs
to exploit the cross-market to acquire players without payment of a fee. One might
suppose that these economic trends, combined with the peril of intervention based
on Article 85, would drive national bodies to join transnational bodies in seeking
alternative methods for achieving the objectives they claimed to pursue through
the transfer rules. However, in practice, the Bosman saga suggests that it will take
a brave player to test this point of law in the domestic arena if national associations
remain obdurate in defence of their transfer systems.83 Would a complaint to the
Commission prompt it to examine potential breaches of Article 85 by national
Leagues? The Commission has been reticent in the past to take on the football
authorities and its image as guardian of the Treaties is tarnished by its agreement
to practices exposed in Bosman as unlawful (Sect. 4.4.2). It is plain that the
Commission, on receipt of a complaint, is not obliged to proceed to a decision
within the meaning of Article 189 on whether or not a violation of the competition
rules has occurred.84 Nevertheless, an inadequately reasoned rejection of a

81 Art. 4(1) Reg. 17/62.
82 Cf. the Commission’s inexplicit hint of a parallel between the proportionality test under Art.
36 and under Art. 85(3) in relation to permissibility of restrictions on World Cup ticket
distribution for reasons of public safety, supra note 18.
83 Another professional sport, perhaps cricket, rugby or ice hockey, might breed a litigant.
84 Case 125/78, GEMA v. Commission, [1979] ECR 3173.
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complaint may be annulled in Article 173 proceedings brought by a complainant.85

The Commission must take complaint-handling seriously. It has set out its own
priorities in a 1993 Notice on cooperation between national courts and the
Commission,86 drafted in the wake of the important ruling of the Court of First
Instance in Automec Sri v. Commission (‘Automec II’).87 The Commission, in the
exercise of its administrative discretion, is permitted to prioritize cases in accor-
dance with the Community interest in their pursuit. One aspect of this assessment
involves the ability of the complaint to secure protection through proceedings at
national level based on the direct effect of the relevant provisions.88 In the few
relevant rulings thus far delivered, the Court of First Instance has found no reason
to impugn the Commission’s view that it need not act because adequate national
procedures were available to the complainant.89 However, it is as yet far from clear
whether the Commission is obliged to consider merely the availability in principle
of adequate protection at national level, or whether it must undertake a more
practical inquiry into the circumstances surrounding a particular complaint.90

Could a player enmeshed in the domestic transfer system demand that the Com-
mission, in evaluating the Community interest in pursuit of the matter, look
beyond the theoretical possibility of an action before national courts based on
Article 85 and take account of the practical probability that the player going to law
would be sacrificing a large part of a short career? A separate issue arises from the
Court of First Instance’s acceptance in BEMIM v. Commission91 that the Com-
mission had acted properly in declining to pursue a complaint relating to practices
that were essentially confined to the territory of a single Member State, France.
A domestic transfer system might be regarded as so limited – yet, as shown above,
its very existence stimulates cross-border activity, and, moreover, a finding that
one State’s system is unlawful would have wider repercussions, as it is likely that
national systems, despite their variety (Sect. 4.2.2 above), stand or fall together in
the light of Article 85. So it may plausibly be maintained that a Community
interest attaches to scrutiny of a single national system.

85 Case C-37/92, BEUC and NCC v. Commission. [1994] ECR II-285. Cf. Case T-7/92, Asia
Motor France v. Commission, [1993] ECR II-669; Case T-114/92, BEMIM v. Commission.
[1995] ECR II-147; Case T-74/92, Ladbroke Racing v. Commission. [1995] ECR II-115; Case
T-548/93, Ladbroke Racing v. Commission, [1995] ECR II-2565. Bosman’s challenge to the
Commission before the European Court, supra note 15, was not treated as a complaint of this
type.
86 OJ 1993, C 39/6.
87 Case T-24/90 [1992] ECR II-2223; Case T-28/90, Asia Motor France SA and others v.
Commission, [1992] ECR II-2285. For comment, see Drijber 1993, 1237; Shaw 1993, 427. See
generally Vesterdorf 1994, 77.
88 ‘[…] there is not normally a sufficient Community interest in examining a case when the
plaintiff is able to secure adequate protection of his rights before the national courts’, Para. 15 of
the 1993 Notice, supra note 86, citing Case T-24/90, supra note 87.
89 In ‘Automec II’ itself and in Case T-114/92, BEMIM v. Commission, supra note 85.
90 See discussion by Hutchings and Levitt 1994, 119; Shaw 1995, 128; Brent 1995, 255.
91 Case T-114/92, supra note 85.
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In conclusion, although the Court brushed over the competition rules in three
lines by commenting that ‘since both types of rule to which the national court’s
question refer are contrary to Article 48, it is not necessary to rule on the inter-
pretation of Articles 85 and 86 of the Treaty’,92 they may be used to sweep away the
last vestige of the transfer system in the EC, filling the jurisdictional gap caused by
the Court’s unwillingness to extend Article 48 to purely internal situations.

4.5.2.2 Players Who are Not EU Nationals

The Bosman ruling is based on Article 48 EC, which confers rights only on
nationals of EU Member States. Non-EU nationals have no rights under Article 48
to challenge the transfer rules or the nationality restrictions. So, for example, a fee
system could be maintained for transfers of players from non-EU States.93 That
would seem peculiar, but would be a reflection of the limits of Community’s
jurisdiction and its lack of congruence with the remit of UEFA, in particular.

However, right-holders may extend beyond EU nationals. Players from
Norway, Liechtenstein and Icelandic players are doubtless able to rely on Articles
28 et seq. of the Agreement on a European Economic Area, the parallel provisions
to Article 48 EC, to defeat restrictions placed on their contractual freedom by the
transfer system.

The Court has also been prepared to recognize that some provisions in agree-
ments between the EC and third countries may generate effects in the EC legal
order which are analogous to directly effective rights under the EC Treaty. So, for
example, in ONEM v. Kbizer94 the applicant, a Moroccan national resident in
Belgium, was held able to rely on the 1976 Co-Operation Agreement between the
Community and Morocco to secure a guarantee of non-discriminatory treatment on
grounds of nationality in the field of social security on terms analogous to those
applied to Community nationals by virtue of Regulation 1408/71. The Court
conceded that the Association Agreement was less ambitious than the EC Treaty,
which has been a basis for denying equivalence in substantive interpretation or
constitutional impact between the Treaty and other instruments even where textual
comparability exists.95 But on a true interpretation of the Agreement at stake in
ONEM v. Kbizer, that reservation did not apply. A precise principle governing the

92 Para. 138.
93 Subject, perhaps, to Art. 85 arguments similar to those presented in Sect. 4.5.2.1 above
relating to the distortion that flows from having a system applicable to some players but not to
others.
94 Case C-18/90, [1991] ECR I-199.
95 E.g., Case 270/80, Polydor v. Harlequin Record Shops, [1982] ECR 329. The most
remarkable example of this principle, albeit arising outside the sphere of litigation by an
individual, is provided by Opinion 1/91, Opinion on the draft agreement establishing the EEA,
[1991] ECR I-6079.
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legal status of an individual was concerned and interpretation in the light of
Regulation 1408/71 was appropriate.

The Court has not always been so receptive to attempted reliance on such
instruments by nationals of third countries. In Demirel v. Stadt Schwäbisch
Gmünd96 the Court found a provision of the EEC/Turkey Agreement insufficiently
precise to confer directly effective rights on a Turkish national. By contrast, the
Court in Sevince felt able to confer Article 48-type rights on a Turkish worker
which were capable of vindication before the domestic courts of an EC Member
State by virtue of Turkey’s Association Agreement with the Community.97 The
well-known metaphor of ‘concentric circles’ underestimates the lack of geometric
harmony in this area. The case law is not consistent or, at least, it has been
generated by a rather varied selection of provisions and external agreements.
Against this background, it is not easy to distil coherent principles for determining
when the Court will regard a provision as capable of creating direct effective
protection for the non-EU national.98 But it is submitted that the basic right
enshrined in Article 48 and interpreted in Bosman would allow at least a basis for a
challenge to the transfer system by non-EU national players already resident
within the EC. The Turkish situation has generated most of the case law, but there
are avenues for other nationalities including players from Central and Eastern
European countries linked to the EC by the ‘Europe Agreements’.99 It is beyond
the scope of this paper to offer an exhaustive survey, but one may conclude that
non-EU footballers may be able to secure an outcome comparable to that in
Bosman by relying on the EC’s external agreements.

4.5.2.3 Players Whose Contract Has Not Expired

The Bosman ruling deals only with the position on the expiry of a player’s con-
tract. Nothing in the explicit terms of the judgment precludes a system whereby
fees are required on the transfer of players currently under contract. Debate in the
football industry since the ruling has focused on the temptation for clubs to sign
players to longer-term contracts than has been past practice.100 It has even been
suggested that clubs might opt for ‘rolling contracts’, where the contract is for
indefinite duration, subject to a notice period of, say, three years. The advantage

96 Case C-12/86, [1987] ECR 3719.
97 Case C-192/89, [1990] ECR I-3461. Both this decision and Kziber are criticized by
Hailbronner 1995, 190, for underestimating the more limited ambitions of the Association
Agreements in contrast with the EC Treaty.
98 Cf. Peers 1996, 7.
99 Cf. Cremona 1995, 87, especially 102 et seq.
100 ‘The simple answer for clubs is to extend the contracts of players they consider valuable, so
that the out of contract situation never arises’, Chairman’s Notes, p. 8 of match programme for
A.F.C. Bournemouth v. Hull City, English League Division Two, 23 December 1995, i.e., eight
days after the Bosman ruling.
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would be that clubs would retain the services of their stars or, at least, could still
expect to earn income cm transfer fees for those ‘in-contract’ players they chose to
sell. Clubs would need to balance this against the disadvantage that they may be
saddled with poor performing players for an extended period. Signing ten 16-year
olds to ten-year contracts could bankrupt a club if all ten failed to mature into high
quality, marketable players.

However, it is submitted that the logic of the judgment in Bosman may be
extended to challenge a transfer system applicable to in-contract players too.
Where a player wishes to switch from club A to club B while still under contract
with club A, it would be as much a violation of the player’s Article 48 rights for
the industry to impose sanctions on club B if it fails to acquire the player’s
registration by paying a fee as it would were the circumstances to arise at the end
of the player’s contract. It is submitted that the principle asserted in the Bosman
ruling suggests that rights under Article 48 to challenge rules laid down by
sporting associations which require payment of a transfer fee should apply irre-
spective of the player’s contractual relationship at the time with the club.

Naturally, if a player left club A for club B during the term of the contract, that
player would be in breach of contract and could be sued by the club. The acquiring
club might be liable too – in English law, for example, liability for inducing breach
of the player’s contract may form the basis of an action by club A against club B.
The potential pattern of liabilities would depend on the applicable systems of
national private law. The submission presented here is that action should be
confined to the private law. If the industry attempts to add sanctions against the
contract-breaker then it will violate that individual’s Article 48 rights.

If this analysis is well-founded, there will doubtless be work for ingenious
private lawyers in drafting contracts which will provide maximum protection for
the (unwilling) ‘selling’ club. Placing players on longer term contract may yield
higher damages in the event of breach, although quantification of loss suffered as a
result of the breach would present awkward problems.101 It might be possible to
include a clause in the contract requiring a player leaving before the expiry of a
contract to repay sums spent on training,102 although one would have to consider
carefully the level at which such a sum could be fixed in order to ensure its
enforceability at law.103 A club might be better advised to induce a player to stay
by structuring the contract remuneration towards loyalty-payments falling due in
the later stages of the contract’s duration, including, perhaps, to options to re-sign.
More generally, although there is an attraction to clubs to place younger players on
long contracts at low wages, such strategies would require scrutiny against private

101 How could one cost an adequate replacement?
102 In practice, these might be paid directly or indirectly by an eager buyer.
103 English law, for example, would look to the distinction between liquidated damages and a
penalty clause. A clause stipulating payment would have to be a genuine pre-estimate of the
innocent party’s likely losses, rather than a means of terrorizing the other party into compliance
and unconnected with actual loss. This means that it would not be possible to re-introduce the
vast transfer fees paid in the past under the guise of contractual terms.
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law standards that have over recent decades undermined classic, brutal notions of
freedom of contract, even in markets that are notionally competitive such as that to
sign young footballers.104 Employment contracts fall outside the scope of appli-
cation of the EC Directive on unfair terms in consumer contracts,105 but that
measure is no more than a first EC venture into private law terrain well explored at
national level. National legal systems have developed an armoury of protection
against unduly onerous employment contracts. In all instances, if clubs were to act
together in drafting contracts they would be acting in violation of the Treaty
competition rules.106

The author is constrained by both space and a lack of expertise in comparative
private law in developing this discussion further. However, it is submitted that
where a player wishes to move between clubs even while still under a contract,
then Article 48 may be invoked to challenge restrictions introduced through the
collective structure of the football industry. Bosman implies that the matter
belongs in the realms of private law.

4.6 Conclusion

Football in particular and sport in general must change. The firmness of the
Court’s ruling, combined with aspects of the game’s structure left unresolved by
the ruling but presented in Sect. 4.5.2 of this paper as in danger of falling foul of
EC law in the future, would indicate mat any successful reorganization within the
game needs to be radical. Other aspects of the football industry beyond the transfer
rules and the nationality restrictions may provoke litigation with implications for
both the sport and for development of the law. Ticket distribution for major
competitions and sale of broadcasting rights have typically been based on exclu-
sive or restricted supply to national organizations, which raises questions of free
movement and competition policy. The extent to which sporting bodies must
observe rules of fair procedure where hey act as regulatory bodies, for example in
the area of drug-testing or professional standards, asks questions about the scope
and content of EC administrative law. Rights of supporters may generate concern,
for example with regard to the citizen’s access to information gathered and shared
in the context of cooperation between States under Article K of the Union Treaty,
the institutionally unsophisticated non-EC EU.

However, sport seems extraordinarily resilient to change. Walrave and Koch,
the first standard-bearers of EC law rights in the sporting arena,107 were denied

104 An important decision on the unenforceability of trade restraints in English law, Schroeder
Music Publishing Co Ltd v. Macaulay, 1 WLR (1974) 1308, arose out of a contract agreed
between an unknown composer and a music publisher active in a well-populated market.
105 Directive 93/13 OJ 1993, L 95/29.
106 Both Arts. 85 and 86 may be relevant. The assumption in this Section is that clubs acting
alone would not be subject to control under Art. 48; cf. supra note 49.
107 Supra note 16.
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probable success before the courts when they declined to press for judgment,
apparently in the face of a threat by the defendant sporting body, the UCI, to
withdraw paced cycle racing from the world championship schedule.108 Only a
few months prior to the ruling in Bosman it was reported that feeling within the
game’s governing bodies was that the player would yet be induced to settle the
matter out-of-court.109 Moreover, the game has a successful track record in
keeping the Commission at bay110 and seems to have been able to shrug off the
criticism of the European Parliament.111 So, although the game was roundly
defeated once it was drawn into court in Luxembourg,112 one cannot discount the
possibility that the industry will risk flying rather close to the legal wind in the
expectation that many years may elapse before it is once again faced by an
opponent as vigorous as Jean-Marc Bosman.113

The possibility of a Treaty amendment to reflect the special status of sport has
been mooted. The Belgian Prime Minister Jean-Luc Dehaene, well-known as a
football fan, was able to earn himself some doubtless valuable publicity in the
aftermath of the judgment by calling for careful examination with a view to
affording football some degree of protection under the Treaty.114 However,
although the political horse-trading that is characteristic of the process of Treaty
revision has led to some rather trivial matters being placed beyond the funda-
mental norms of EC law,115 it seems improbable that even a carefully cultivated
campaign by the football industry would be sufficient to bring unanimous backing
for a proposal to exclude it from Articles 48, 85 and 86 in such a way as to allow it
to stick to its old ways. It is not implausible that a supportive Title in the Treaty
comparable to that on Culture116 could be devised to reflect the interest in sport
throughout the Community’,117 but one could hardly envisage a broad exemption
of sport from the basic assumptions of Community law. The Bosman ruling leaves
the industry with leeway to renovate its structure (Sect. 4.5.1), but Jean-Marc
Bosman’s remarkable campaign precludes the sacrifice of the rights of individual
football players on the collective altar.

108 Van Staveren 1989, 67; Hilf 1984, 520 note 22.
109 E.g., The Guardian, 4 April 1995, p. 18.
110 Section 4.2.3 above; also Sects. 4.5.1.2 and 4.5.2.1..
111 Supra note 2.
112 Cf. supra note 54.
113 Even Bosman has not yet received compensation at time of writing. Lawyers would be
intrigued by litigation relating to his ability to rely on the ruling in Joined Cases C-46/93 and
C-48/93, Brasserie du Pêcheur SA v. Germany and R v. Secretary of State for Transport, ex parte
Factortame Ltd and others, judgment of 5 March 1996, in order to secure compensation from the
football authorities, but Bosman has surely taken more than his fair share of test cases!.
114 Blanpain and Inston 1996, 27–30.
115 E.g., Protocol on the Acquisition of Property in Denmark, appended to the TEU.
116 Art. 128 EC, inserted by the TEU.
117 For discussion in this direction, Palme 1996, 238. Cf. also Paras. 72, 78 of the ruling in
Bosman.
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5.1 Introduction

On July 20, 1999, a year, a week and a day after France had defeated Brazil 3-0 to
win the 1998 Football World Cup, the Commission adopted a decision finding that
the organising committee for the tournament had violated Article 82 of the EC
Treaty and Article 54 of the EEA agreement by applying discriminatory
arrangements to the sale of tickets to the general public.1 A fine of € 1000 was
imposed. The purpose of this article is to consider why the investigation of such a
high-profile violation of EC competition law culminated in a fine which the
decision itself describes as ‘symbolic’.2

5.2 The Facts

In 1992 the French football association, acting with the agreement of FIFA, the
world governing body, established the Comité Français d’Organisation de la
Coupe du Monde de Football (CFO) with the purpose of making the necessary

First appeared in the European Competition Law Review (2000) p. 275 et seq.

1 Case IV/36.888, 1998 Football World Cup, Decision 2000/12/E.C, OJ 2000 L 5/55.
2 Para. 125.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_5,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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preparations for the 1998 World Cup Finals, the organisation of which had been
allocated to France by FIFA. In 1998, 32 teams participated in the Finals, which
comprised 64 matches taking place in nine different French cities over a period of
five weeks. The World Cup, the Finals of which are staged once every four years,
is football’s most prestigious and lucrative competition and attracts huge interest
among spectators, not only those who watch matches on television but also those
who wish to attend matches in person. Accordingly the arrangements for sale of
tickets to matches, which was entrusted to the CFO subject to FIFA approval, were
of keen interest to football fans. The majority of the total of the 2,666,500
available tickets was distributed to recipients such as national football federations,
official tour operators and sponsors, but 28.12 per cent of tickets, some 749,700,
were distributed by the CFO direct to the general public. This tranche forms the
focus of this article, for this is where the violation of EC law was identified.

In 1996 and 1997 the CFO sold tickets for individual matches and tickets under
the ‘Pass France 98’ system which guaranteed admission to matches played in a
particular stadium. Until the draw for the Finals was made on December 4, 1997,
purchases were made ‘blind’ in the sense that the date and venue of the match was
known, but the identity of the teams was not. But sales were restricted to buyers
able to provide a postal address in France. Only from April 22, 1998 did the CFO
alter its practice and sell tickets to members of the public able to provide an
address within the EEA, but by then the large majority of direct sales to the general
public by the CFO had already been concluded. Only 175,500 of the 749,700
tickets, sold directly to the general public by the CFO, representing roughly 6.5 per
cent, of the total available tickets for the tournament,3 were sold in this way from
April 22, 1998.

5.3 The Decision

The Commission treats the matter as an abusive practice by a dominant firm in
breach of the prohibition contained in Article 82 of the EC Treaty and Article 54 of
the EEA agreement. In its definition of the relevant product market the Decision is
notable for its explicit reliance on the ‘SSNIP’ test which plays an important role
in the Commission’s 1997 Notice on the Definition of the Relevant Market for the
Purposes of Community Competition Law.4 That is, a relevant product marker will
normally be confined to a single product or service if a small but significant non-
transitory increase in the price of that product or service (in the range of 5 to 10 per
cent) does not lead to any measurable change in consumer demand in favour of
substitutable products or services. Applying the SSNIP test, a North American
import that is not inconsistent with the Court’s case law although it represents a

3 This percentage is incorrectly given as 23.33 in Table 1 in Para. 12 of the Decision.
4 OJ 1997 C 372, Paras. 15, 17, 40 of the Notice.
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fresh packaging of it, the Commission concluded that an increase of at least
10 per cent in the price of match tickets would not have resulted in a significant
switch in demand by the general public to competing products. The issue of market
definition in the sports sector is potentially tricky, raising questions about the
extent to which each sport can be treated as constituting a separate market or, at
the other extreme, whether sport is merely part of a wider market for entertain-
ment,5 but for an event of the magnitude of the Football World Cup it is uncon-
troversial to regard the market for match tickets as standing alone from the
consumer’s perspective. The Commission did not find switching to other major
sporting events likely; nor were other football tournaments likely to offer real
substitutes. Supply-side substitutability of tickets, via national federations and tour
operators, was not treated as providing a realistic possibility of constraining the
CFO’s conduct in the light of the initial patterns of distribution arranged by the
CFO. The relevant product markets were the markets for the ‘blind’ sale in 1996
and 1997 by the CFO to the general public of ‘Pass France 98’ and in 1997 for
blind tickets for available individual matches.

The relevant geographic market was ‘at least all countries within the EEA’.6

The CFO’s preference for a market definition confined to France alone was based
on the submission that in practice only locals would be interested in buying blind,
but this was swiftly rejected as implausible in the light of the interest that the
World Cup Finals command, evidence of substantial direct (albeit by then not
blind) sales to buyers outside France from April 22, 1998 and the proximity of
some venues to borders with other Member States.

Given such a market definition a finding of dominance flowed ineluctably. This
position of dominance created for the CFO a ‘special responsibility’ not to allow its
conduct to impair undistorted competition, the scope of that special responsibility
falling to be considered in the light of the specific circumstances of the case.7 In
casu it was incumbent on the CFO to offer tickets on a non-discriminatory basis to
the general public throughout the EEA, despite the fact that demand from within
France might be higher than from outside. Exceptions to the rule of non-discrim-
inatory availability must be justified on an individual basis and must represent the
means that are the least restrictive necessary to achieve the end in view. The
requirement of a French postal address amounted to discrimination in practice
against residents outside France. The CFO’s conduct had the effect of imposing
unfair trading conditions on residents outside France which resulted in a limitation
of the market to the prejudice of those consumers.

The CFO submitted that conduct in breach of Article 82 must affect the
structure of competition in the market to the detriment of the competitors of a
dominant undertaking, denying that Article 82 is intended to operate as a direct

5 For discussion see Beloff, Kerr and Demetriou 1999, Ch. 6.
6 Para. 77.
7 Para. 85, citing Case T-83/91, Tetra Pak II, [1994] ECR II-755; Case 7/82 GVL, [1984] ECR
483.
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protection for the interests of consumers. The Commission rejected this interpre-
tation of the nature and purpose of Article 82. Citing Continental Can,8 the
Commission declared that Article 82 applies to situations in which a dominant
undertaking’s conduct directly prejudices the interest of consumers notwith-
standing the absence of any effect on the structure of competition.

The Commission accepted that the CFO obtained no commercial advantage
from its discriminatory practices. But this is not essential to a finding of abuse.
This was discrimination on the basis of residence which constituted indirect dis-
crimination on the basis of nationality which offends against ‘fundamental Com-
munity principles’.9

In January 1998 the CFO informed the Commission that the condition of a
postal address in France was designed to facilitate safe delivery of tickets but that
neither indication of French nationality nor proof of residence in France was
required. However, this gloss was not apparent from the documentation associated
with ticket sales nor from the CFO’s website, which explicitly distinguished
between buyers according to residence. Those resident outside France were
directed to contact their national football federation or an authorised tour operator.
Even had possession of a French postal address been the sole criterion It would
have had the effect of favouring French residents in practice. The Commission
concluded that the CFO’s behaviour had the effect of discriminating against
consumers on the basis of residence.10 In June 1998 the CFO added that the
obligation to hold a French postal address was designed to ensure tickets were sold
only to ‘neutral’ spectators, a group which prior to the draw for the Finals in
December 1997 the CFO treated as comprising all members of the public able to
provide an address in France. The Commission regarded this as an inapt and
disproportionately restrictive means of achieving the objective of effective crowd
segregation.11 The Commission accepts that security issues must be taken into
account in organising ticket distribution.12 However, the CFO itself informed the
Commission of expert opinion that ‘blind’ tickets (that is, where the identity of the
participating teams is not yet known) ‘generally are purchased by peaceful

8 Para. 100; Case 6/72 Europemballage Corp. and Continental Can Co. Inc. v. Commission of
the European Communities, [1973] ECR 215.
9 Para. 102; also Para. 122. In fact, the commercial advantage was enjoyed by French residents,
able during the Finals to take advantage of the excess of demand over supply by selling tickets for
many matches to visitors at levels far above cost price. Michel Platini, a prominent member of the
organising team, was quoted in The Independent: ‘You have to defend those who pay their
income tax in France and who allow stadium to be built or renovated’ (June 9, 1998, p. 31). For
Patrick Harverson and David Owen, writing in the Financial Times during the tournament (July
9, 1998, p. 25) ‘so many French residents have made a killing from selling tickets that the event
may well contribute to a further erosion of the country’s traditional antipathy to the free market’.
10 Paras. 88, 91.
11 It is in fact possible that the artificially restricted scheme of supply contributed to breakdown
in segregation at some matches; cf. note 9 above.
12 Paras. 53–61, 105.
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spectators who do not present a specific security risk’.13 Accordingly public
security provides no sufficient basis for justifying the discriminatory practices. The
Commission concluded that the obligation to supply a French postal address was
‘excessive and failed to contribute in any material way to maintaining or
improving security at football matches’.14

This left only the determination of the fine to be imposed. Notwithstanding the
discrimination perpetrated by the CFO which violated ‘fundamental Community
principles’,15 the Commission chose to limit the fine to € 1000, which it explicitly
describes as ‘symbolic’ in the concluding paragraph of the decision. It observes
that the ticketing arrangements were similar to those adopted for previous World
Cup Finals and that the issues raised ‘are of such a specific nature as not to enable
conclusions to be easily drawn from previous Commission decisions or case-law
of the Court of Justice’.16 The Commission concludes from this that the CFO was
unaware that it was infringing EC law. The Commission also refers to formal and
informal contacts made by the CFO with the EC and French competition
authorities in order to ensure compliance of the arrangements with the law. The
Commission also notes the CFO’s willingness to respond to the Commission’s
request to make available the final tranche of 175,500 tickets in April 1998 to
consumers throughout the EEA.

5.4 Comment

There are several refreshing aspects to this Decision. It is in the first place gratifying
that the Commission declined to assert an absence of Community interest in pur-
suing this matter.17 This would not have been a satisfactory outcome, for the
circumstances of unlawful ticket distribution are not apt for effective control by
individuals seeking to rely on Community law rights before nationals courts.
Aggregate loss may be high, but it is spread among many individuals who will have
little incentive to pursue the matter through the courts. Moreover, it was important
to establish clearly that in future such discriminatory practices will not be tolerated.
The deterrent value of the Decision may be thought negligible in the light of the tiny
fine imposed, notwithstanding the parting shot in the Decision to the effect that such
a lenient policy cannot be expected in future, but it is reassuring that ticket sales to
the general public for the 2000 European football championships, to be held
in Belgium and the Netherlands, have been conducted without any open

13 Para. 56; also Paras. 108, 109.
14 Para. 109.
15 See note 9 above.
16 Para. 123.
17 For an example of this approach in the sports sector, set the ‘Mouscron case’, IP/991965,
December 9, 1999.
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discrimination. This flows from the Commission’s willingness to condemn the
CFO’s plainly discriminatory practices. It is well known that the Commission’s
current preoccupation with sport is in part provoked by the Bosman ruling,18 which
has sharpened awareness of the role of litigation in driving change in sports
governance, but much more so by the close association between sport and the
hugely significant broadcasting sector, which is changing with remarkable speed as
the legal environment and the technological opportunities alter. These trends raise
many sensitive questions about the extent to which the business of sport deserves
legal treatment which differs from that meted out to normal industries in
recognition of its unusual characteristics, such as the inter-dependence of clubs
participating in a healthy competitive league (a team needs rivals!) and, more
broadly, the social and educational function of sport. The Commission’s December
1999 ‘Helsinki Report on Sport’ addresses but does not resolve some of these
awkward matters.19 But these intriguing debates about the extent to which the
increasingly commercial world of sport should be permitted to retain autonomy in
fixing its own rules free of the influence of EC law are not engaged by the blatantly
unlawful practices pursued by the CFO, backed by FIFA. These constituted
unacceptable discrimination. It is especially welcome that attempts to use the
smokescreen of public security as an excuse for refusing to treat football supporters
in the way that consumers of other products and services rightly expect under
Community law were firmly rejected. Limits on supply justified by the demands of
public security are not ruled out for the future but they must more carefully balance
the risks involved. In short, the application of the proportionality principle helps to
ensure the majority do not have to suffer because of the excesses of the minority of
supporters.20

However, it is not clear why the Commission delayed until February 1998
before intervening. By the spring of 1998 a head of steam had built up and this led
to the modest adjustment of practice relating to the final tranche of tickets sold in
April 1998. In March 1998 the European Parliament adopted a Resolution in
which it drew attention to the cultural significance of the event and condemned the
emergence of a black market for tickets. It urged the Commission

to initiate a formal infringement procedure without delay and to apply the necessary
sanctions against Community competition rules so as to ensure that the CFO brings its
sales system into line with these rules well before the start of the tournament.21

A group of MEPs brought proceedings based on violation of EC law by the
organisers before a French court before the start of the tournament but the action

18 Case C-415/93 Union Royal Belge des Sociétés de Football Association v. Bosman, [1995]
ECR I-4921.
19 COM (99) 644, discussed by Weatherill 2000, 282.
20 Cf. the disproportionate but unchallenged response to incidents of violence involving English
football supporters during the 1980s discussed in Evans 1986, 510.
21 OJ 1998 C 104/240.
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was treated as inadmissible by a court in Paris.22 But the Commission’s own
belated interest effectively limited the possible courses of action to an ex post facto
fine. According to the Decision, the arrangements that were notified to the
Commission by the CFO in June 1997 provoked no objection. The Commission
states that it was not then informed of the requirement to provide a French postal
address and that in fact the CFO told it that ‘Pass France 98’ would be accessible
to all (although by the date of the notifications the batch of ‘Pass France 98’ aimed
at the general public was already sold out).23 The Commission appears not to deny
that the CFO had at the time communicated to it information about arrangements
falling outside the scope of the formal notification, but it states that it cannot be
criticised for deciding subsequently to initiate proceedings in relation to
arrangements on which it had not formally been invited to take a view.24

But the CFO’s discriminatory website had been opened in May 1997. Ticket
sales were then already well under way on a discriminatory basis. Acting in a
personal capacity, I complained to the Commission about the incompatibility of
the ticket distribution system with EC law by letter dated June 17, 1997.25 The
reply, dated September 25, 1997, states that the original CFO notification of June
11, 1997 caused the Commission to object to ‘certain features’, including the
matter about which I had complained. The CFO had, it was written, then agreed to
sell directly to customers outside France irrespective of nationality and residence.
The letter refers explicitly to ‘commitments made to the Commission’ concerning
sale of tickets to non-French customers. This account does not seem entirely
consistent with that provided in the Decision imposing the fine. That these com-
mitments were plainly not being adhered to, as a visit to the CFO website dem-
onstrated, formed the subject of a follow-up letter which I wrote on October 14,
1997. On November 21, 1997 the Commission replied, taking a different line from
that adopted in the earlier letter of September 25, 1997. The Commission now
considered that it would not take the matter further in the light of my ability to
seek tickets from my national football association or from authorised operators
even though it explicitly accepted that ‘a certain allocation of tickets are sold only
to French customers’. The commitments made by the CFO, on which the Com-
mission’s September letter to me was based, are not mentioned, even though the
explanation provided in the November letter appears to contradict the information
about the commitments previously communicated to me. My third letter of
December 18, 1997, exploring the Commissions admission that discrimination had
occurred, attracted no reply from the Commission. A follow-up email in February
1998, repeating my complaints, elicited an emailed reply in March 1998 to the
effect that the Commission had on February 20, 1998 sent a warning letter to the

22 I am grateful to Graham Watson MEP for information.
23 Para. 119.
24 Para. 120.
25 The live letters that passed between the author and the Commission are found at the end of this
chapter.
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CFO informing it that the Commission considered than a part of the system
violated the competition rules. I sent a further encouraging email but secured no
further information from the Commission before the start of the tournament in
June 1998.

The small fine generated savage press criticism. ‘The European Commission
succeeded in lowering its reputation even further […]’, insisted one newspaper in
summer 1999 when the amount of the fine was announced, making an explicit link
with the Commission’s resignation of March 1999.26 The Commission’s published
guidelines on the method of setting fines27 are not explicitly mentioned in the
Decision. They involve establishing the ‘basic amount’ of the fine with reference
to its gravity and duration. However, the Guidelines conclude by asserting that the
Commission reserves the right to impose a symbolic fine of € 1000, which would
not involve calculation based on duration or aggravating factors. Such fines are to
be justified in the text of the decision. In the Decision under examination, the
imposition of a merely symbolic fine is explained in the Decision’s concluding
paragraph as in part attributable to the ‘specific nature’ of the matter, in respect of
which past Commission and Court practice yielded no conclusive view. It is true
that the Decision finding infringements of EC law in the ticket distribution system
for the 1990 World Cup held in Italy did not address this matter directly. It
concerned impermissibly restrictive sales terms for tour packages.28 No fine was
imposed, because, it was explained, this was the first time the Commission had
taken action in respect of ticket distribution for a sports event. Had the CFO’s
infringement in 1997 and 1998 constituted an amended version of the type of
practice previously condemned, for which coherent arguments in favour of the
compatibility of the adjusted arrangements with EC law existed, then the prefer-
ence to limit the CFO’s fine to a symbolic amount would have been understand-
able. But discrimination on the grounds of residence occupies no such grey area.
This involved violation of ‘fundamental Community principles’, as the Decision
itself makes clear.29 Perhaps public security arguments might have been thought to
leave the result in balance but the Commission’s analysis makes plain the inapt
and grossly disproportionate nature of the CFO’s system and it is significant that in
the 1990 World Cup Decision to justifications related to public security were
briskly rejected for similar reasons associated with the disproportionate nature of
the restrictions.

The Commission also bases the symbolic nature of the fine on formal and
informal contacts made by the CFO with the EC and French competition
authorities in order to ensure compliance of the arrangements with the law. No
information is supplied in the Decision on the reaction of those authorities to the

26 French escape with ‘derisory’ fine, International Guardian, July 21, 1999, p. 16.
27 OJ 1998 C 9/3.
28 IV/33/384 and IV/33/378 Distribution of Package Tours during the 1990 World Cup, Dec. 92/
521/EEC, OJ 1992 L 326/31.
29 See note 9 above.
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CFO’s approaches. Moreover, no mention is made of the commitments made by
the CFO to eliminate discrimination to which communication received by the
author refers. It is also significant that well into 1998 the CFO was still attempting
to justify discriminatory practices.30 In the Decision the Commission skates over
the exact nature of its dealings with the CFO in June 1997, suggesting that there
was more to the negotiation than was the subject of formal notification, but
declining to specify what was at stake.31

The final stated reason for limiting the fine to a symbolic level lies in the CFO’s
willingness to respond to the Commission’s request to make available the final
tranche of 175,500 tickets in April 1998 to consumers throughout the EEA. This
omits a significant episode in the saga. There are several references in the Decision
to the opening of eligibility to buyers able to give an address in the EEA from April
22, 1998.32 Indeed, in Paragraph 46 the Commission goes so far as to refer to its
own intervention by letter dated February 20, 1998 which prompted the CFO to sell
the remaining 175,500 tickets to the general public able to provide an address in the
EEA rather than to maintain the arrangements favouring French residents which
were previously in place. The Decision explains that from April 22, 1998 applicants
whose addresses were located in one of the countries competing in the match for
which an application was made were treated for reasons concerned with crowd
segregation differently from those with no such association.33 But the assumption
on which the Decision is based is that otherwise French residents and residents of
EEA countries other than France were on an equal footing from April 22, 1998.

This is flawed. The Commission, which began to pursue the matter in earnest in
February 1998, initially pressed the CFO to make available the final tranche of
tickets to non-French residents alone.34 The CFO refused to discriminate in this
way against French consumers.35 But, contrary to the impression given in the
Decision, even then the CFO did not treat French and non-French residents
equally. Although tickets were made available to non-French residents from April
22, 1998, they were required to use a telephone number which was different from
that used by French residents. The pattern of availability of operators meant that
the chances of being connected to a salesperson were much higher for the French
callers than for others.36 This episode is not mentioned at all in the Decision.

30 Paras. 44, 58.
31 Paras. 119, 120.
32 Paras. 12, 13, 24, 46, 59, 124.
33 Para. 59.
34 E.g., ‘EU threat on World Cup ticket sales’, Financial Times, March 13, 1998, p. 2.
35 E.g., ‘Legal moves against World Cup organisers’, Financial Times, March 24, 1998, p. 2;
‘EU fans flames over World Cup tickets’, The Independent, March 24, 1998, p. 1. See also
Agence Europe, No. 7165, February 21, 1998, p. 6 and No. 2299, March 14, 1998, IV, p. 5.
36 Chaos as fans swamp World Cup ticket hotline, Financial Times, April 23, 1998, p. 1; ‘French
fans cash in on World Cup phone-line chaos’, The Independent April 23, 1998, p. 1. The number
was 0033149875354 (hence the title of this chapter) and chances of a call from the UK being
answered by a seller were estimated at 2 million to 1.
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5.5 Conclusion

It is hard to avoid the conclusion that the bafflingly low fine ultimately imposed on
the CFO is at least in part explained by the lack of vigour with which the Com-
mission pursued this matter and its inconsistent approach to the CFO’s practices
beginning in the summer of 1997. A strong Commission is vital in maintaining
institutional balance within the EC Vigorous law enforcement is vital in achieving
the commercial and consumer confidence in the viability of the internal market of
which the Commission writes with such laudable enthusiasm in its documentation
associated with market management.37 The Commission’s intervention in the
arrangements for distribution of tickets for the 1998 World Cup represents a story
of missed opportunities.

Appendix
Exchange of Letters Between S. Weatherill and the EC
Commission

Letter from Stephen Weatherill to the EC Commission, June 17, 1997
I wish to complain that a breach of Article 85 EC has been committed by the
football authorities responsible for the organisation of the football World Cup to be
staged in France 1998. My complaint relates to ticket distribution outside France.

It is possible to buy tickets for matches in the tournament if one is a resident of
France. It is possible to buy tickets if one is not a resident of France from national
associations, but only in conjunction with packages including accommodation and
travel. But – and this is my complaint – it is not possible to buy tickets for matches
alone if one is not a French resident. To get tickets, the non-French consumer must
buy extra services (accommodation, travel) from national operators, instead of
having the choice of making his or her own arrangements. This is anti-competitive,
it restricts consumer choice and it is a breach of Article 85 EC.

I know that the Commission published decisions which found breaches of
Article 85 in the ticket distribution systems for the 1990 football World Cup and
the 1992 Olympic Games. The objection in those cases was that it was possible for
buyers outside the territory of the State in which the event was staged to buy their
packages from only one source. That was found to be a breach of Article 85. That
exclusive element is not present in the distribution system for the World Cup in
France – there will be competition between suppliers of packages. But consumer
choice is still restricted in breach of Article 85, because it is not possible for the

37 E.g., Action Plan for the Single Market, Communication of the Commission to the European
Council, CSE(97)1, final. June 4, 1997 (‘The Single Market stands or falls on confidence’); see
also the Commissions strategy for the internal market for the next five years, published on
November 24, 1999 (COM (99) 642).
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non-French consumer to choose between buying a full package (tickets plus
accommodation and travel) or simply buying tickets.

When I read the Commission decisions on the 1990 World Cup and the 1992
Olympics, it seems to me that the Commission correctly accepts that there may be
restrictions on the distribution of tickets for sporting events where these are
necessary to secure public safety. That means that tickets should he issued for
particular parts of the stadium, and it would be lawful for a distribution system to
make sure that a buyer in (for example) England could only get tickets for a
particular part of the ground. But the additional requirement that a buyer must also
buy accommodation and travel with a ticket does not contribute to public safety. It
is an anti-competitive restriction which goes beyond what is necessary to achieve
the objective of public safety and it is therefore in breach of Article 85. All the
unlawful details about distribution can be found at http://www.fifa.com/france98/
france98.tickets.html.

I hope that you will consider that there is a ‘Community interest’ in pursuing
this complaint. The issue is of great relevance to many citizens of the Union, who
would greatly benefit from Commission intervention. It is quite impossible in
practice for a private consumer to challenge these unlawful practices before
national courts. I look forward to receiving your response.
Stephen Weatherill

Reply from the EC Commission (DG IV – Competition) to Stephen
Weatherill, September 25, 1997
Dear Mr Weatherill,

Thank you for your letter of 17 June 1997 concerning ticket distribution to the
World Cup football 1998 in France.

The core of your complaint is that a separate ticket distribution system has been
set up for France and that non-French residents are not allowed to buy tickets
directly from France. Instead, you state, you are only able to buy tickets from
accredited sources outside France.

The World Cup 98 ticket distribution system was notified to the Commission on
11 June 1997. After having examined the notification, my services found reasons
to object to certain features thereof. One issue which was settled after discussions
with the French Organising Committee was the same that you have complained
about.

Thus, following the commitment made by the French Organising Committee, it
should now be possible for all interested football supporters, irrespective of their
nationality and place of residence, to buy tickets via the available sources in
France.

After having received the required commitments from the organising com-
mittee concerning the ticket distribution system, the Commission cleared the
system and issued a comfort letter on 30 June 1997.

For the reasons set out above I do not intend to investigate your complaint
further should you not provide me with further evidence that the Organising
Committee are refusing to sell tickets to customers from outside France on grounds
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of their nationality not being French, thereby not adhering to the commitments
made to the Commission.

Failing a reply from you within one month, I consider your silence to mean that
you have no further comments to make and the file will be closed.
Yours sincerely, Humbert Drabbe

Reply from Stephen Weatherill to the EC Commission, October 14, 1997
I write in reply to your letter of 25 September, in reply to mine of 17 June 1997.

I cannot agree with your assessment.
I am pleased to hear that you have secured a commitment from the organising

authorities to sell tickets directly to interested buyers who are resident outside
France. But the organising authorities have not followed this commitment.

I refer you to the official Web site of the organising authorities. This is at: http://
www.FRANCE98.com/english/tickets. This explicitly distinguishes between sale
of tickets inside France and sale of tickets outside France. And it is not envisaged
that buyers outside France can buy from sources inside France.

The ‘Questions and Answers’ database is at http://www.FRANCE98.com/
english/tickets/q_and_a.html. This begins by making clear that buyers outside
France must approach their national authorities to buy tickets. They cannot buy
directly from France. This is the very core of my original complaint of 17 June
1997.

It seems clear that the organising authorities are in breach of their commitments
to you. (Of course, it is not adequate for the authorities to claim that in practice
they will sell to buyers even outside France despite the information on the Web
site. An administrative practice cannot be considered to save a breach of EC law,
because otherwise legal certainty would be damaged).

French buyers will be able to buy tickets when sales re-open in November; and
again in February. But it is clear from the Web site that this possibility is not
available to buyers outside France. This is a breach of Article 85.

My rights as a consumer under EC law are under threat. I hope you will take
action.
Stephen Weatherill

Reply to Stephen Weatherill from the EC Commission, November 21, 1997
Dear Mr Weatherill

I write in reply to your letter of 14 October 1997.
Let me first clarify some aspects concerning the object of your complaint and of

my letter of 25 September.
At events such as the World Cup Football it is unavoidable that limitations

occur both concerning the number of tickets available and also as to the way that
those tickets are distributed, especially with a view to security aspects well known
to the football world. It is natural that these limitations affect also the ticket
distribution system for the 1998 World Cup in France.

The ticket distribution system of the World Cup 1998 is set up in a way which
allow football supporters not resident in France to buy tickets via two sources.
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First, tickets are available through each country’s national football association.
Second, it is also possible to buy tickets from tour operators and travel agencies
throughout Europe.

Concerning the latter option it is important to note that there are no limits
imposed on the tour operators and travel agencies by the Organizing Committee of
the World Cup with regard to countries in which the tickets may be sold. Fur-
thermore, the tour operators and travel agencies are not obliged by the Organizing
Committee to sell the tickets in packages, i.e. together with journey and
accommodation.

Therefore it is for the tour operators and the travel agencies to decide how they
sell the tickets to the public for example in the UK. Should the tour operators in the
UK adopt anti-competitive business practices as part of their ticket sales you have
the possibility to complain to the competent national authorities in your country.

Against the above background, I consider your rights as a consumer to be
safeguarded by your options to acquire tickets from either your national football
association or from tour operators or travel agencies located in any European
country. This is not changed by the fact that a certain allocation of tickets are sold
only to French customers.

For the reasons above I do not intend to investigate your complaint further.
Failing new arguments from your side within one month, I consider your silence to
mean that you have no further comments to make and the file will be closed.
Yours sincerely, Humbert Drabbe

Reply to the EC Commission from Stephen Weatherill, December 18, 1997
Thank you for your letter of 21 November, in reply to my letter of 14 October. I
am happy that you now accept that the organising authorities for ‘France 98’ are
refusing to treat consumers resident outside France in the same way as they treat
consumers resident in France. However, in the light of that finding. I am very
disappointed that you are not prepared to take my complaint further.

You mention restrictions on ticket distribution ‘with a view to security aspects
well known to the football world’. Of course, I understand this. As a British
resident, I would not expect to be able to buy a ticket directly for the match
between, for example, Scotland and Norway. There must be crowd segregation.
But I cannot see any ‘security’ reason which should stop me from buying a ticket
directly for (for example) Argentina v. Japan or Mexico v. South Korea. In fact, a
British resident should be allowed to buy a ticket for these matches in the same
way as a French resident – there are no special considerations. But, under the
current rules for ‘France 98’, I cannot do this. So, in legal terms, the restrictions on
distribution, which favour French residents, are disproportionate to achieve the
objective of public security. They cannot he exempted under Article 85(3) EC
because they are disproportionately restrictive of trade (and. if it were relevant,
they could not be justified under Article 36 EC for the same reason).

With regard to the remaining points in your letter of 21 November, I have to say
I cannot agree with your analysis. As you state, ‘a certain allocation of tickets are
sold only to French customers’. This very statement makes clear that this is a
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system which is discriminatory according to nationality, which is a breach of the
fundamental principles of EC law. The fact that I might be able to obtain tickets
through other, more difficult channels cannot alter the fact that I, as a British
resident, am being treated less favourably than a French resident, because I cannot
buy directly from the organisers in France. This fragments the market along
national lines; it causes discrimination according to nationality; it is in breach of
EC law.

I urge you to act to protect my rights both as a consumer under EC law and as a
Citizen of the European Union.
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6.1 Introduction

As the paper presented by M. Pons makes very clear,1 sport is on the Commission’s
agenda in a way which bears no resemblance to the sector’s peripheral significance
to the development of EC law and policy for most of the EC’s lifetime. The
‘commercialisation’ of sport, most strikingly driven by the regulatory and techno-
logical transformation of the broadcasting sector, has been the major factor in
changing the environment. In some respects, we are witnessing determined attempts
to make sport in Europe – especially football – as lucrative as it is in North America.
This is probably a realistic prospect, and it suggests that Europe will yet undergo
further transformation in the structure and ownership of its professional sports, even
if some of the features of North American sport (e.g. the ‘draft pick’ and team
relocation) seem alien at present to the culture of European sport. The evolving
debate has been sharpened by the European Court’s remarkable 1995 ruling in
Bosman – as remarkable for the very (act it was decided by the Court, rather than

First published in B. Hawk, ed, International Antitrust Law and Policy: Annual Proceedings of
the Fordham Corporate Law Institute for 1999 (Yonkers, NY, Juris Publishing 2000), Ch 8,
p. 113 et seq.

1 Union Royale Belge des Sociétés de football association, Royal Club Liègeois et UEFA v.
Bosman, Case C-415/93, [1995] ECR 14921 (CJ).

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_6,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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finessed into compromise by the governing authorities of football, as it is for the
substantive content of the ruling. Bosman emphasised the peril attached to assuming
that sport might in practice, if not in principle, live outwith the law – or at least
outwith the law courts. And Bosman has radically altered the relationship between
player and club, and with it the patterns of commercial planning in the industry.

In these circumstances, the Commission deserves credit for its attempts to
provide a framework within which the application of EC law to sport may be
predicted with a reasonable degree of reliability. Transparency, which M. Pons
recommends, is much needed. The eagerly awaited Commission Communication
in this area, trailed in a preliminary document in February 1999,2 which sum-
marised a fuller but confidential draft text, may resolve a great many open
questions. Of course, the interpretation of the relevant legal provisions there
offered by the Commission cannot prejudice the authoritative role in interpreting
the law allocated to the European Court of Justice under the EC legal order. This
hierarchy is necessarily accepted with consistency in the lengthening list of soft
law instruments published by the Commission in recent years in its laudable
attempt to make more transparent the application of competition policy.3 However,
I understand from the oral presentation of M. Pons that the confidential draft
prepared in February 1999 received a mixed response and that publication of a
final version is now improbable in the short- or medium-term. In any event, both
the Court and Commission can be expected to provide fertile material in the area
of sports law in individual decisions expected in the coming months.

In my submission, study of the pattern according to which sport is subjected to
the rules of EC law is unusually interesting. The matter is of profound practical
importance for sports lawyers, but it is also intriguing to the specialist in EC trade
law and in competition/antitrust law. Sport is not immunised from the supervision
of EC law and neither is it simply another industry that must abide by the
requirements of the EC legal order. Sport is a special case, but acute difficulty
perennially afflicts attempts to trace how ‘special’ sport really is and how that
special status is properly reflected in the shaping of the relevant rules of EC law.

6.2 Sport Does Not Escape the Reach of EC Law

It is first pertinent to recall how and why sport cannot be immunised from the
application of the basic rules of the EC legal order. In Walrave and Koch the Court
rejected the submission that EC law operates only in the economic sphere and that
sport lies beyond such realms.4 The business of sport is an economic activity and
does not escape the scope of application of EC law. This was confirmed with gusto

2 IP/99/133.
3 See, e.g., Notice on market definition, OJ C 372, 6(1997).
4 Walrave and Koch, Case 36/74, [1974] ECR 1405 (CJ).
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by the European Court in Bosman, as is explained in the paper presented by
M. Pons. It seems constitutionally inconceivable that this insistence on the sub-
jection in principle of sport to the control of EC law could be overturned by
anything short of an amendment to the Treaty. And it is important to appreciate
that the setting aside of decisions of the Court via Treaty revision, though occa-
sionally discussed as a live prospect, is in fact exceedingly rare – for several very
good legal and political reasons, not least the requirement of unanimity for Treaty
revision, which is difficult to attain and which tends to lend powerful support to the
‘default setting’ of the status quo under the Treaty as already interpreted by the
European Court.

Equally, the basic constitutional principles of EC law closely circumscribe the
scope for national systems to provide shelter from legal control for local practices
in so far as these practices impinge en the field of application of EC law, which
prevails over national law in the event of conflict. This conditions one’s appre-
ciation of the exemption recently allowed under German cartel law to central
marketing of broadcasting rights for sports events.5 Moreover, and as mentioned in
M. Pons’s paper, in July 1999 the UK’s Restrictive Practices Court held that
collective selling of rights to televised football was not contrary to the public
interest under domestic competition law,6 but the parties to the relevant agree-
ments were promptly asked by the Commission to notify them in order to permit
scrutiny according to the standards of EC law. If they fail the EC test, then in so far
as the agreements exert an effect on inter-state trade patterns, they are void7 and
the decision of the UK Restrictive Practices Court cannot save them.

The Declaration on Sport attached to the Amsterdam Treaty, which entered into
force on 1 May 1999, offers a good example of the way in which vague notions
about the desire to ‘protect’ sport from the application of the law are difficult to
convert into operational norms in the face of the clear-cut vigour and the wide
reach of the basic EC Treaty freedoms. The Declaration asserts that:

the Conference emphasises the social significance of sport, in particular its role in forging
identity and bringing people together. The Conference therefore calls en the bodies of the
European Union to listen to sports associations when important questions affecting sport
are at issue. In this connection, special consideration should be given to the particular
characteristics of amateur sport.8

This is frankly rather feeble and far distant from the murmurs in the immediate
aftermath of the Bosman ruling that a Treaty amendment might be drafted to set
aside the impact of the Court’s ruling on sport. Assembling unanimous support
among the Member States for such a revision, which would have undermined the
basic principles of EC law in one particular sector, was not feasible. The result is
the anodyne Declaration. It has, however, bred initiatives at the political level, as

5 Gesetz gegen Wettbewerbsbeschraenkungen, s31, as amended with effect from 1 January 1999.
6 Currently available via www.courtservice.gov.uk/highhome.htm.
7 EC Treaty, Art. 81(2).
8 Amsterdam Treaty, Declaration on Sport.
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sports ministers from the Member States have met, and it has prompted the
Commission to seek to improve its dialogue with the sector. This is mentioned in
the paper presented by M. Pons.

Moreover, any EC trade lawyer is familiar with the intense difficulty confronted
by any party seeking to persuade the European Court that the matter at hand escapes
the scope of application of EC law. The evolution of EC law is characterised by its
outward spread. The EC Treaty confers defined competences on the Community,
but it does not make explicit the residual areas of exclusive national competence.
‘Protecting’ such areas of exclusive national competence is accordingly awkward.
Under the influence of both the political and the judicial institutions of the European
Community, national systems have become gradually subject to EC incursion in
ever wider fields.9 There is no STOP! sign, although some blurred versions have
emerged lately – for example, subsidiarity and, more worryingly, in the shape of
explicit apprehensions about the role asked of them by national supreme courts in,
for example, Germany and Denmark.10 And in the extraordinarily rich decision in
Bosman itself the quest to insulate football from the incursion of EC law was not
helped by appeals to the principle of subsidiarity or by the declared anxiety to
protect culture. The Court was not persuaded by the German government’s sub-
mission that the subsidiarity principle dictated that public authorities intervention in
private commercial affairs should be limited to what is strictly necessary.
According to the Court, this could not be accepted as a basis for permitting private
associations to adopt rules which restrict the exercise of Treaty rights conferred on
individuals. Once fundamental Treaty-based economic freedoms have been trig-
gered, EC law applies. This is a classic example of the way the EC may lack explicit
competence to regulate a sector, or else enjoy only very limited competence in a
sector, and yet the cross-cutting effect of its rules, especially its economic freedoms,
may greatly influence the conduct of actors in that sector (cf. culture, education).
This is entirely consistent with the orthodox expectations of an EC lawyer, and once
sport was forced to fight its battle on EC law’s own playing field, its opportunity to
make out a special case was severely confined.

Therefore, in conclusion, although the industry of sport continues to make
occasional noises about its aspiration to secure a wholesale exemption from the
rules contained in the EC Treaty, a much more realistic prospect is that the rules of
the EC law game will continue to apply, but perhaps in a nuanced fashion in their
application to sport in order to yield some (though doubtless not all) of the con-
cessions sought through appeals to the special nature of the industry of sport.

9 See Weatherill 1995, Ch. 2.
10 See Weatherill and Beaumont 1999.
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6.3 The Significance of Individual Litigation in the EC
System

The previous section demonstrates how in principle sport is caught by EC law.
However, a further pertinent element to this inquiry lies in the limit to which the
Commission is able to control the flow of litigation. EC law is enforced at two
levels: the so-called principle of ‘dual vigilance’ involving ‘supranational’ control
in the hands of the Commission and, in principle an independent route, national-
level control based on vindication before national courts of rights conferred on
private parties. Accordingly, the preferences of the Commission, in the exercise of
the discretion in the allocation of enforcement resources confirmed by the Court of
First Instance in Automec,11 to withhold active pursuit of alleged unlawful prac-
tices in the sport sector cannot prevent the matter being litigated by other means.
So, to select a powerful example, the Commission’s ‘3 ? 2’ compromise struck in
the late 1980s with the European football authorities governing the number of non-
national players allowed to represent football clubs was undermined by private
litigation based on the direct effect of Community law before national courts.
Bosman, acting to vindicate his EC law rights, was not dependent on the
Commission to bring his case. The Court’s ruling in his favour included a clear
assertion that the nationality-based restrictions in European club football (as dis-
tinct from those applying to representative teams competing at international level)
contravened the basic principles of EC law. The Court considered the matter so
dear, notwithstanding the green light previously illuminated by the Commission in
approving the ‘3 ? 2’ system, that it refused to grant any temporal restriction on
this part of its ruling (in contrast to that applying to transfer fees). The nationality-
based restrictions were required to be dismantled immediately. The result has been
a dramatic change in the pattern of European club football, as many leading club
sides are dominated by players of a nationality other than that of most of the club’s
supporters. This has led to persisting disquiet among football authorities. This is
largely directed at perceived inadequate opportunities to blood young local talent
but also at escalating wage bills caused by the other aspect of the Bosman ruling,
the partial destruction of the collectively enforced transfer-fee system in football,
which severely restricted labour mobility even on the expiry of an existing contract
of employment. But, short of Treaty revision, representations aimed at the revival
of nationality-based discrimination appear doomed in the face of the Court’s firm
ruling on the point in Bosman. The permanence of the Commission’s choices in
this area is accordingly confined not only by the dominant role of the European
Court, but also by the potential for private litigation which may undermine
Commission bargains. Litigants are, admittedly, few in the sports sector, because
the time taken to win a case may be as long as an average career; but Bosman
proves the potential vitality for this route.

11 Automec, Case T-24/90, [1992] ECR II 2223 (CFI).
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6.4 How Special is Sport? The Window of Opportunity
Opened in the Bosman Ruling

The core of the current argument relates to the extent sport is able to work within
the framework of EC law and to carve out a niche for itself in which its peculiar
characteristics may be reflected and protected. This is the essence of the
Commission’s current work. The Commission is striving to identify a dividing line
between rules that are inherent in the very nature of sporting competition – and
which therefore escape control under Community law – and rules that are no more
than the type of commercial restrictions that are apt for examination (though not
necessarily condemnation) under ‘normal’ EC law, as would be the case in any
sector. Ever since the Court in Walrave and Koch admitted that rules of ‘purely
sporting interest’ (in casu, those concerning nationality requirements associated
with national representative teams) escape Community law, which for Advocate-
General Warner in the case was no more than a matter of ‘common sense’, we
have known that there are limits to the intrusion of EC law into the ‘rules of the
game’. But we have remained sorely in need of an intellectual basis for making the
distinction between rules that lie beyond the reach of the EC legal order and those
that are subject to its demands, albeit perhaps with concessionary twists designed
to reflect the unusual competitive environment prevailing in the organised sports
sector. The location of this line allows choices to be made about how much
autonomy sport is to be permitted in its selforganisation. To this extent, the debate
is about some, but not absolute, room for manoeuvre for sport free of regulatory
control. (Although, as outlined, the Commission’s choices remain unreliable in the
sense that the Court may take a different view, and that the flow of litigation is not
controlled by the Commission alone.)

A brief rehearsal of Bosman is worthwhile, if only to observe that, contrary to
some comment at the time, the Court in Bosman did not simply subject sport to EC
law without recognition of any special features attached to the sector, but rather
that the Court paved the way to acknowledgement of sport’s special characteristics
within the framework of EC law. It did not allow sport a blanket exemption from
the application of EC trade law. But the Court did acknowledge that sport is
different. Justification of its peculiar practices may be possible, albeit that justi-
fication must be presented in a manner recognised by EC law and acceptable to it.

With reference to the transfer system (which, it should be noted, is not a
collective bargain of the type examined from the US perspective in Mr Goldfein’s
paper,12 but rather a horizontal arrangement between employers), the Court in
Bosman was willing in principle to allow the football industry to present two
particular justifications for unusual practices that might not be tolerated in other
‘normal’ industries:

12 See Hawk 2000, Ch. 7.
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In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.13

However, it is well established in EC trade law that both the ends pursued and
the means employed by a restrictive measure must be justified. As is mentioned in
the paper of M. Pons, the Court regarded the means employed in the current
football industry as inapt to achieve ends that might be capable of justification in
principle. The Court did not consider that the transfer system acted as an adequate
method of maintaining balance between clubs. The rules neither precluded richer
clubs from buying the best players nor prevented the ‘availability of financial
resources from being a decisive factor in competitive sport thus considerably
altering the balance between clubs’.14 The Court agreed that a transfer fee system
might act as an incentive to clubs to recruit and train new and young players, but it
observed that because only a handful of young players will repay the investment
by making the professional grade, it is impossible to predict the fees that will be
obtained. In any event such fees will be unrelated to the actual cost of training all
players. The system that was then applicable was hit-and-miss, rather than a
carefully constructed distributive mechanism. The Court concluded that ‘the same
aims can be achieved at least as efficiently by other means which do not impede
freedom of movement for workers’.15

It is of major significance that the Court has built in a justification test to the
application of EC rules. Moreover, it is a test which allows recognition of the
perceived special concerns of the football industry. The Court, and especially
Advocate-General Lenz, went so far as to comment on the types of internal reg-
ulation that might be allowed in football, though not in a normal industry, in
recognition of its peculiar features. In his Opinion Mr. Lenz accepted that a system
stopping rich clubs from becoming ever richer and poor ever poorer could be
justified. He mentioned two particular methods for preserving the financial and
sporting balance between participating clubs that is vital to a healthy professional
sports League. His first suggestion was for a collective wage agreement capping
salaries to be paid to the players by the clubs. His second – and apparently
preferred -route involved the distribution of receipts from, for example, the sale of
broadcasting rights and ticket sales among the clubs. Such internal taxation would
probably be regarded as unlawful. In a ‘normal’ industry; indeed, there would
rarely be an incentive to institute such a system. Participants in a sports league,
however, are interdependent. The clubs do not have the aim of driving their
competitors from the market. They need credible rivals. Neither Mr. Lenz nor the
Court specify exactly what may lawfully be done in sport in order to attend to the

13 Union Royale Belge des Sociétés de football association, Royal Club Liègeois et UEFA v.
Bosman, Case C-415/93, [1995] ECR I 4921, at 106 (CJ).
14 Id., 107.
15 Id., 110.
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special demands of the industry, but they open the door to the shaping of permitted
arrangements designed to reflect the unusual competitive relationship that prevails
between football clubs. The industry, post-Bosman, is left to select its own
processes of internal regulation.

On the second of the special concerns of organised sport, the Court accepted as
permissible in principle the need to encourage the recruitment of young players.
Advocate-General Lenz went so far as to suggest that appropriate transfer rules
might be acceptable if based genuinely on costs of training, which would exclude
the multimillion pound deal. However, the Court does make not any such
admission; rightly so, in my view. In Paragraph 114 of the Court’s ruling in
Bosman the Court states that Article 39 (ex 48):

precludes the application of rules laid down by sporting associations, under which a
professional footballer who is a national of one Member State may not, on the expiry of
his contract with a club, be employed by a club of another Member State unless the latter
club has paid to the former club a transfer, training or development fee.16

There is no scope in that firm assertion for even a modest revamped transfer
system (although Advocate-General Lenz is, as mentioned, less decisive on this
point). Article 39 (ex 48) places a heavy emphasis on the key role of labour
mobility and this severely restricts the scope for sport in Europe to devise special
rules geared to, for example, player drafts or transfer restrictions. M. Pons suggests
that some restructured form of reimbursement for nursery clubs may be feasible.
I would agree, provided restrictions on labour mobility are not thereby implicated.
For I cannot see any compelling reason for supposing that a football club is any
less likely to train young employees because they might subsequently quit the
company than a supermarket or a university would be. I would not entirely exclude
the possibility that it could be regarded as legally permissible for football to devise
an internal taxation system to transfer money into the hands of nursery clubs, as
part of a scheme for sustaining a larger number of clubs than would survive in
‘pure’ market conditions. It is not inconceivable that public authorities may choose
to intervene to require income to be used in order to support the ‘grassroots’ of the
game as part of a broader project for improving social cohesion. But I find it
difficult to believe football is truly as special as Advocate-General Lenz states.
I am ready to accept only half of his argument. That is to say, the economics of
football are special when it comes to preserving competitive equality between
clubs; the economics of football are much less obviously special when it comes to
compensating and thereby encouraging the training of young players. And, of
fundamental importance, I do not regard it as permissible in any event to pursue
such ends via a system which impedes individual labour mobility.

16 Id., 114.
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6.5 Shaping the Legal Framework Reflecting the Special
Nature of Sport

The emerging framework suggests that sport’s interdependence of competitors
and the need for uncertainty in results might justify special arrangements, but
that this does not warrant automatic exemption from the competition rules of any
economic activities generated by sport. This is plainly an intriguing agenda! It is
also one that remains far from fixed. The notion of preserving ‘uncertainty in
results,’ for example, demands economic analysis to help determine the true
scope of its function in sustaining a viable product. Wealth distribution among
clubs may breed more even and unpredictable competition but it may also
remove incentives to press hard to succeed by dampening the pain of failure.
Empirical analysis should be introduced. Potentially, however, the pursuit of
uncertainty in results could provide a cover for a very wide range of interven-
tionist devices.

The paper presented by M. Pons provides a very clear and very interesting
discussion of the way in which these matters may be approached. There are several
aspects of this programme that invite comment. In brief, the following appear to
me to be among the more pertinent.

The use of the law of free movement, specifically Article 39 in Bosman, is a
blip. It was always surprising that the Court in Bosman chose to decide the case
exclusively on the basis of Article 39, neglecting entirely the impact of the Treaty
competition rules. This was perhaps a hint that the Court realised the complexity
associated with the application of Articles 81 and 82 to sport and that, by focusing
on violation of the free movement rules alone, it preferred to leave consideration of
competition law to another day and, perhaps better still from its perspective, to
another institution. (Its hopes in this regard may be dashed; see the litigation
mentioned in the paper presented by M. Pons). The Commission has now picked
up the baton, and it seems plain that, Bosman notwithstanding, it is competition
policy that will be the major battleground in the future elaboration of the appli-
cation of EC law to sport.

Nevertheless, it must be appreciated that, first, the Court’s deployment of
Article 39 in Bosman was not problem-free in the context of the development
of the law of free movement. There was no special cross-border problem to
Bosman’s plight, for he would have been confronted by (roughly) the same
problem had he wished to change clubs inside Belgium. So the Court, trying to
avoid the Treaty competition rules, stretched the law of free movement in its
decision.17 Second, and of more direct relevance to the present setting, the
appreciation that Articles 81 and 82 were the dogs that did not bark in Bosman
(though they may yet!) and that Article 39 has now become very much the

17 See Weatherill 1996A, 885.
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underdog in the Commission’s thinking should not detract from the realisation that
Article 39 remains relevant in the shaping of EC law in this sector. It affects the
flexibility allowed to the Commission in applying Articles 81 and 82. Specifically,
any concession granted to the industry must also comply with Article 39.18

Furthermore, in so far as a revised system violates free movement rights, it may be
challenged by a private litigant relying on the directly effective right contained in
Article 39 even where the Commission is satisfied that the competition rules have
not been infringed. Article 39 confers no absolute right of free movement. Instead
it allows a form of public interest exception to the regulatory authorities subject to
its personal reach (embracing both public and private sector), but it is perfectly
possible that a practice may comply with Articles 81 and 82 but fall foul of Article
39. I have suggested above that this may be pertinent in the shaping of an adjusted
system of transfer fees, where I submit that Article 39 injects a powerful strain of
hostility to restrictions on labour mobility.

The Bosman ruling was explicitly directed at the status of players whose
contract had come to an end. M. Pons explains that a violation of EC law may be
established where transfers of players are blocked where those players have
unilaterally terminated their contracts and fulfilled relevant obligations under local
employment law. This would further slice into the persisting viability of what
remains of the transfer system post-Bosman. I agree with M. Pons’ view on this
point (and, if I may be permitted to recall it, I made this case in my Annotation of
the Bosman ruling19). The law of free movement forbids collectively-imposed
sanctions on players wishing to escape agreed contractual obligations and pushes
the consequences of such ‘player power’ into the realms of national private law,
privileging astute contract negotiation with star players by an employer. This is
normal in most industries, and in my submission the essence of the Court’s
approach in Bosman is that the football labour market should be organised in
much the same way as any other labour market. The special demands of organised
sport must be reflected other than through the imposition of extra burdens on
players. Football may be different; footballers should not be. M. Pons approaches
this issue from the perspective of competition law, and I believe that this route
would achieve the same result as use of the free movement provisions in the EC
Treaty.

The willingness to exclude some arrangements from Article 81(1) altogether on
the basis that they are inherent to sport and/or necessary for its organisation
represents the most malleable tool available to the Commission. This offers a new
method for reflecting the special nature of sport, but the debate about which rules
are properly treated as inherent to sport and necessary for its organisation and
which, by contrast, constitute supplementary restrictions falling within Article 81
EC promises to reveal much about the perceived peculiar nature of the industry
of sport and its subjection to EC law. What really are the ‘rules of the game?’

18 This is clear from Bosman; see especially A-G Lenz.
19 See Weatherill 1996B, 1028–1031.
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The supposed divide between a socially and culturally important core sporting
agenda and other ‘normal’ economic interests and activities generated by sport is
hard to fix and remains intellectually and commercially elusive.

I find the paper of M. Pons very illuminating on these points – not least because
of his acceptance that the lines are very hard to draw in this area. He identifies a
form of ‘organisational solidarity’ between clubs as a distinctive feature of sport in
contrast to ‘competition between industrial firms’. In sport there is interdepen-
dence among rivals. An uncertainty of outcome may be regarded as a means of
improving the quality of the product, but, more than that, it may be treated as
essential to the very conduct of sport in the first place. This may justify regulatory
patterns that reflect the distinctive nature of sport. This might lead to the con-
clusion that the establishment of a ‘solidarity fund’ within a sport, to which
wealthier clubs contribute from the proceeds of, inter alia, the sale of broadcasting
rights and ticket income and on which poorer clubs may draw for financial support,
may escape supervision under EC competition law. I concede, however, that this
system may be attacked as an inapt and inefficient route to achieving the objective
of workable competitive equality between clubs. On a rather different plane,
M. Pons identifies ‘socio-cultural’ objectives. These are harder to pin down and
offer a rather imprecise basis for allowing sport self-regulatory room to manoeuvre
of a type that would be denied an undertaking in a ‘normal’ market.

I would not argue with the list of practices tipped to fall outside Article 81(1)
supplied by M. Pons. The list does, of course, beg some intriguing questions – for
example, relating to the status of rules forbidding multiple ownership of clubs,
which could fall within the notion of ‘Rules needed to ensure uncertainty as to
results’. M. Pons mentions that such rules are now on the Commission’s agenda. In
addition, such rules might need to be examined from the perspective of their
impact on free movement rights under EC law.

Rules that restrict competition within the meaning of Article 81(1) but that are
in principle eligible for exemption under Article 81(3) constitute a separate cat-
egory. These would include rules whose aim is to maintain the balance between
clubs in a proportionate way by preserving both a certain equality of opportunities
and the uncertainty of results and by encouraging recruitment and training of
young players. As M. Pons makes plain, such rules may lie social and cultural in
motivation, but they are economic too. Sport’s special character is relevant to their
assessment, hut that occurs at the stage of exemption. They do not by their very
nature escape the Community’s net. The dividing line between such rules and
those of the type considered above is extremely hard to fix, because of the
entanglement of cultural motivations with those of an economic character. The
arrangements governing the ‘solidarity fund’ discussed above could legitimately
be regarded as better analysed from the perspective of exemption under Article
81(3) rather than as falling outside Article 81 altogether. This is a key issue
requiring the clarification of a formal Decision of the Commission.

Naturally, the choice of whether to place a practice outside Article 81 altogether
or, rather, to exempt it under Article 81(3) has vital institutional consequences.
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Exemption currently remains the exclusive preserve of the Commission.20 The
institutional focus of supervision therefore depends at present on the scope allowed
to Article 81(1).

M. Pons provides helpful examples drawn from the broadcasting sector of how
Articles 81(1) and (3) may be used to control the reach of exclusive rights, which,
as is well known, may have ambiguous implications for the competitive structure
of the market and similarly for collective selling. Although systems of wealth
distribution that are internal to a sport may conceivably be regarded as part of the
means for ensuring the uncertainty of results, which is essential in a League and
therefore as lying beyond the control of EC competition law, I do not regard the
point as settled. By contrast the collective selling of broadcasting rights exerts a
direct impact on third party buyers. These arrangements are essentially economic
in nature and therefore require exemption under the third paragraph of Article 81.

Finally, there are rules that are abusive within the meaning of Article 82. Use of
Article 82 invites intriguing consideration of how markets for sporting events and
activities may be defined, how market power is measured and what constitutes an
‘abuse’ of a dominant position in the market. Article 82 was used in condemning
the ticket distribution system for the Football World Cup 1998, although I regard
this affair as very far from being the Commission’s finest hour in its supervision of
the sports sector, for its intervention was belated and ineffective. The elision of the
role of administration over a sport with that of marketer of commercial rights has
attracted the Commission’s examination through the lens of Article 82 especially
in connection with Formula One motor racing.

6.6 Conclusion

Is it possible to devise an intellectually coherent case in favour of allowing sports
bodies an immunity from legal control? Certainly, sport possesses unusual features
that mark it out from ‘normal’ industry. It has an unusually well-developed pattern
of globalised regulation. It has its own adjudicative tribunals, such as the
increasingly prominent Court of Arbitration in Sport, based in Lausanne, which is
involved with some of the issues that engage the Commission, such as UEFA’s
prohibition on football clubs belonging to the same owner participating in the
same competition.21 Sport has a need for healthy internal competition that is not
the hallmark of ‘normal’ industry. Can a case be made that sport ought to be
permitted to run its own affairs – self-regulation? Should the ‘law’ of international
sporting bodies be treated as an autonomous system worthy of protection from

20 Although this may alter; see the recent proposals for release of exclusivity in favour of a
greater degree of national-level application discussed in Session III of this conference. See Hawk
2000, Ch. 10–17.
21 See supra, Sect. 6.5.
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disruption by state law or the law of transnational entities such as the EC? The
intellectual case could be made that this is an internally coherent system, which
responds to the special interests of sport, and which should not be invaded by
differently motivated, alien systems. To treat decisions of sporting associations as
‘law’ in their own right, rather than as private acts subordinate to ‘real law,’ would
argue for a differently conceived ‘sports law’ and would bring to mind questions
surrounding choice of which legal order to apply in case of conflict. In the EC
context, sporting bodies have enjoyed little success in making this case. This is
primarily because they have been obliged to fight the battle on the EC system’s
own terms, as explained above. Perhaps, of course, one could object to the
characterisation of sporting rules as ‘law’ with reference to the (relatively)
unrepresentative, unaccountable processes of decision making within the sector.
Mr. Goldfein explains the need for bona fide arms-length negotiation as a pre-
condition to the applicability of the non-statutory labour exemption in the United
States,22 but in Europe such ‘democratisation’ (I simplify!) is largely absent from
rule making, which remains predominantly based on a top-down model in which
strong player unions are absent.

At a more practical level, the confrontational attitude of sporting associations to
the incursion of EC law visible in Bosman appears to have been unwise. In
practice, sporting associations would now be better advised to adapt their argu-
ments in order to win autonomy for their role in fixing ‘the rules of the game’
while accepting subjection to the control of EC law in more obviously economic
realms. This would, of course, leave space for debate about the precise location of
the margin between the sporting and the economic category. They could improve
their case by more sophisticated use of empirical evidence about the needs of
organised sport. Both the Court’s ruling in Bosman and evolving Commission
practice exhibit readiness to acknowledge the special concerns of the sports sector,
albeit not to the extent of conceding that its rules entirely escape the jurisdictional
reach of the EC.
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In December 1999 the Commission issued a communication entitled ‘The Helsinki
Report on sport’ (COM (1999) 644 and/2), designed for consideration by that
month’s European Council held in Helsinki. The purpose of this note is to examine
the key features of the Report and to show the direction in which EC policy on
sport is likely to move in future. In order to achieve this, it is first necessary to
sketch the history of EC involvement in sport, because much of the Helsinki
Report can only be understood in the light of the incremental accumulation of
material over time that has left the EC’s position on sports regulation uncertain and
frequently (though not always fairly) criticised.

7.1 Sports and Community Law

In so far as it constitutes an economic activity sport falls within the scope of
Community law. This was first established by the Court in a pair of rulings in the
mid-1970s, Walrave and Koch v. UCI and Donà v. Mantero.1 Walrave and Koch is
perhaps best known for the Court’s jurisprudentially imprecise concession that
rules of ‘purely sporting interest’ escape the reach of Community law,2 which has
provided the legal basis for the assumption (which still holds good) that it is not

This article was first published in 25 European Law Review. (2000) pp. 282–292.

1 Case 36/74, [1974] ECR 1405; [1975] 1 CMLR 320. Case 13/76, [1976] ECR 1333; [1976] 2
CMLR 578, respectively.
2 On this notion see Weatherill 1999, 339–382.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_7,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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forbidden to restrict selection for national representative teams to nationals of a
particular Member State. However, in practice sporting organisations enjoy a
formidable capacity to resist legal control. Potential litigants are deterred by the
frustratingly slow progress of judicial proceedings compared with annual com-
petition and short careers which are typical in sport. It is consequently no surprise
that after the two rulings of the 1970s two decades passed in which the application
of Community law to sport was periodically debated but formal legal action was
minimal. It was the Court’s ruling in URBSFA v. Bosman3 which resuscitated
interest in the vigorous application of Community law to sport. At one level
Bosman merely confirmed the subjection of decisions of sporting associations to
Community law. Much of the substance of the Court’s ruling was not revolu-
tionary as a matter of Community law. Anti-discrimination, the search for
objective justification and proportionality are standard fare in Community law.4

Attempts to insulate sport from the control of Community law were found wanting
according to rationales which will have raised no Community legal eyebrows,
however, shocking they may have been to sports administrators. For example, the
Court refused football an immunity from the application of the principles of
Community trade law despite the German government’s submission that the
subsidiarity principle dictated that public authorities’ intervention in private
commercial affairs should be limited to what is strictly necessary. According to the
Court, this could not be accepted as a basis for permitting private associations to
adopt rules which restrict the exercise of Treaty rights conferred on individuals.
More dramatically, the ruling represented an explicit and unavoidable finding that
the collectively enforced transfer system then prevailing in Europe, which pre-
vented player’ from freely choosing a new employer even on the expiry of their
existing contract, was incompatible with Community law. The Court added that
nationality-based discrimination in European club football was unlawful, declining
to find a ‘purely sporting interest’ in an enforced association between the origin of
a player and the employing club and refusing to attach weight to the Commission’s
past preference to leave such rules unchallenged. The Court rested its ruling
exclusively on Article 48 (now 39) EC, but, as is plain from the remarkably
thorough Opinion provided in the case by Advocate-General Lenz, the Treaty
competition rules are also capable of challenging cartels within football. What was
truly remarkable in Bosman was the dogged determination of the litigant to pursue
the matter all the way to Luxembourg, provoked by the astonishing insouciance of
the European football authorities which caused them to totter to such a crushing
defeat instead of settling the matter earlier out of court. Yet even Bosman’s victory
offers only qualified encouragement to crusading litigants. His contract expired in

2 On this notion see Weatherill 1999, 339–382.
3 Case C-415/93 URBSFA v. Bosman, [1995] ECR I-4921; [1996] 1 CMLR 645.
4 The Court’s readiness to find an obstacle to trade within the meaning of Art. 48 (now 39) EC
even though the transfer system exerted no special cross-border hindrance was, however,
surprising; see Weatherill 1996, 885.
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June 1990. Only in December 1995 did the European Court rule on the matter. He
was not compensated until December 1998, when he received an out-of-court
settlement of £ 312.000 from the Belgian football authorities.5 He was then
34 years old, playing football at a very low level and his marriage had broken up
under the strain.

Despite the relative absence of jurisprudential novelty, Bosman helped to
change the climate. Law and sport came closer together. Within three years
Directorate General IV of the Commission had more than 60 relevant complaints
on its desk. It would wholly mislead to suppose that Bosman alone opened the
floodgates. True, the Court’s decision forced change in the governance of sport
and, moreover, it reminded all concerned of the role of litigation as one part of the
battle to restructure markets in sport. But during the 1990s the renovation of the
broadcasting sector has exerted enormous influence. Acquisition of rights to
broadcast sporting events is regarded as a key commercial ploy by new market
entrants. Fierce competition has forced up prices for rights to club and interna-
tional sports events (chiefly football in Europe) to unprecedented levels. Income
generation through, for example, sponsorship and sale of merchandise (especially
replica team kits) has accelerated. Compared to these manifestations of the
commercialisation of sport, Bosman could fairly be regarded as a sideshow,
although, of course, for professional sportsmen and women it ensured they would
be better placed to claim their slice of the expanding cake.

The Commission placed on record the tensions it felt undermined the articu-
lation of policy in this area in a Press Release issued in February 1999 summa-
rising a confidential (but widely leaked) Commission draft communication on
Community law and sport.6 The breadth of interest in sport was emphasised by the
fact that the release appeared under the name of three of the 15 Commissioners,
representing competition policy (Van Miert), culture (Oreja) and social affairs
(Flynn). Four main topics were to be the subject of wide consultation by the
Commission: (i) the application of the competition rules, (ii) the development of a
European sport model, (iii) sport as an instrument of social and employment
policies and (iv) the fight against doping. The Commission made clear that it had
no intention of acting as a regulator. But the Court’s ruling in Bosman illustrates
how readily Community law spreads into areas apparently out of its bounds.
Although the Community may lack explicit competence under the Treaty to reg-
ulate a sector (this is true of sport), or else enjoy only limited competence in a
sector (consider, for example, culture and education), nonetheless the encroach-
ment of its rules, especially the economic freedoms at stake in Bosman, may
greatly influence conduct in the sector. The challenge is to define this cross-over
more clearly in order to provide a reliable basis for actors in the field. The Dec-
laration on Sport attached to the Amsterdam Treaty provides no such thing, but
rather merely reflects the sensitivity of the Community’s incursion into the sports

5 The Independent, December 23, 1998. p. 20.
6 IP/99/133.
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arena. As part of its quest to place practice on a more secure footing, the Com-
mission pursued wide-ranging consultation in 1999, which included a ‘European
Union Conference on Sport’ organised at Olympia, Greece, in May attracting
representatives from, inter alia, governing bodies in sport, the media and inter-
ested public authorities. The conference generated a set of conclusions,7 which
included proclaimed adherence to a ‘European sports model’. The model’s fea-
tures include the need for sport ‘to keep its operational autonomy safe from any
political or economic manipulation’, which should involve preservation from
‘over-commercialisation’ tending to distort its values. Systems of sport governance
in Europe, spanning clubs and national and international federations, ensure
essential solidarity between different levels. The system of promotion and rele-
gation is ‘another identifying feature of European sport’. The balance that this has
brought has allowed sport to flourish in Europe, but would be upset by clubs
choosing to break away. The conclusions also warn that links between sport and
television should not be used as a lever for damaging the way in which sports
competitions are organised in pursuit of financial gain, and it is mentioned in this
context that anxieties have been expressed about acquisition of clubs by
broadcasters.

This agenda plainly challenges some actual and mooted trends in European
sport (in football in particular).8 But it is vital to appreciate that the Commission is
neither competent nor anxious to impose solutions on sport. The point of the model
is to identify common features of European sport with a view to, inter alia,
ensuring that space is allowed by Community law for their maintenance. It is a
permissive rather than a compulsory agenda. The decisions about whether the
model will in fact endure belong to the business of sport.

7.2 The Helsinki Report on Sport

It is identification of the divide between a core sporting agenda and distinct
impulses towards (over-commercialisation which is central to the shaping of the
legal regime. This emerged in Walrave and Koch, the first of the Court’s rulings in
the area, in the notion of a ‘purely sporting interest’9 and the Commission is now
confronted by the need to assess how special the business of sport really is and
how to reflect that peculiar character in the application of Community law.

The focus of the Commission’s Helsinki Report is on safeguarding current
sports structures and on maintaining the social function of sport within the
Community framework, which were areas on which the Commission had been
invited to report by the Vienna European Council of December 1998. The report

7 The conclusions are available via DG 10’s web site, http/europa.eu.int/comm/dg10/sport.
8 See more fully Weatherill 2000.
9 Supra, note 1.
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begins with the ambitious assertion that it ‘gives pointers for reconciling the
economic dimension of sport with its popular, educational, social and cultural
dimensions’. This is a daunting task and the Helsinki Report is understandably
tentative. It contains more questions than answers.

The report announces that sport’s ‘social function’, which is also asserted in the
Amsterdam Treaty’s Declaration on Sport, has lately been confronted by challenges
including violence in stadiums, doping and ‘the search for quick profits to the det-
riment of a more balanced development of sport’. The report maintains the Com-
mission’s identification of ‘a European approach to sport based on common concepts
and principles’, which includes sport’s role as ‘an instrument of social cohesion and
education’. Tensions have emerged between this function and the increasingly
prominent economic motivations for sport. The Commission is plainly aware that it is
touching on some of the most sensitive issues on European sport’s agenda, such as the
threat of a ‘breakaway’ European Football League established by a small group of
leading clubs and divorced from traditional administrative structures which insist on,
inter alia, distribution of some proceeds from the top of the game to the bottom, but
the Helsinki Report is careful to do no more than advert to the tensions. It comments
on ‘the temptation for certain sporting operators and certain large clubs to leave the
federations in order to derive the maximum benefit from the economic potential of
sport for themselves alone. This tendency may jeopardise the principle of financial
solidarity between professional and amateur sport and the system of promotion and
relegation common to most federations’. This represents anxiety about damage to the
‘European sports model’, which is not based solely on wealth maximisation but
rather also on sport’s social and educational functions.

A link is made to the Commission’s 1995 White Paper on teaching and
learning10 in search of methods for enhancing the educational role of sport,
although the Commission is naturally inhibited by the limited scope of Community
competence in the field of education. Reference is also made to the Council of
Europe’s view that sport is an ideal platform for social democracy, and it is
emphasised that ‘existing Community programmes should make use of sport in
combating exclusion, inequalities, racism and xenophobia’. This sustains the
conviction displayed in May 1999 at Olympia that sport plays a role in protecting
young people and in promoting democratic values, the integration of minorities
and tolerance and fair play in society.

Violence at sporting events is to be the subject of increased co-operation
between ‘the relevant authorities’ within the context of the pursuit of an area of
freedom, security and justice, the catchphrase invented at Amsterdam and given
legal shape in Articles 61–69 EC Doping is to be tackled by liaison between
Commission and the Member States,11 as well as through international co-oper-
ation involving the Olympic movement, although it is asserted that action will be
fruitless unless ‘the root causes of the rise in doping’ are addressed. Presumably
this serves as a reference to the claim made earlier in the Report that the

10 COM (95) 590.
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prevalence of doping is in part caused by the lure of greater rewards for success
consequent on increasing sponsorship combined with overloading of sporting
calendars, which is presented as one manifestation of the damaging tensions
between sport’s social functions and its economic impact.

In a section entitled ‘Clarifying the Legal Environment of Sport’ the Commission
contents itself with a relatively brief summary. The clarification referred to lies in the
future. Pending disputes are merely mentioned with negligible elaboration, in par-
ticular those concerning the collective selling of television rights, the perceived
failure post-Bosman to cope with the economic consequences of unrestricted player
mobility, distortion caused by variation between relevant fiscal legislation in the
Member States, monopoly powers over organisation of events held by federations
and rules governing the multiple ownership of clubs. What is at stake is ‘preserving
the traditional values of sport, while at the same time assimilating a changing
economic and legal environment’. The Commission calls on national authorities to
clarify their rules as they apply to sport and sporting organisations too are invited to
announce their missions more transparently, inter alia in connection with the pro-
motion of amateur and professional sport and the integration of sport into society
which are to be achieved by ‘financial mechanisms of internal solidarity’. From the
Community perspective, it is first asserted that although the sporting sector is not in
principle excluded from the application of the Treaty, nevertheless its ‘specific
characteristics’ should be taken into account. This is a concession familiar from
Bosman, for, contrary to much of the ill-informed criticism hurled at that judgment
by sporting organisations and administrators shocked at the intrusion of law on to
their turf, the Court there accepted that in some respects sport has features which
distinguish it from ‘normal’ industries.12 With reference to the transfer system, the
Court was willing to allow the football industry to present two justifications in law
for unusual practices that might not be tolerated in other sectors:

In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.13

This leaves space in which to respect the autonomy of arrangements devised by
sporting organisations provided they are designed to realise these objectives.
However, applying the orthodox requirement of Community trade law that both
the ends pursued and the means employed by a restrictive measure must be jus-
tified, the Court refused to accept that this transfer system could be defended. It
was left to the industry to devise measures less restrictive of trade. The general
notion that sport involves pursuit of at least two aims which distinguish it from
normal industries, which in turn opens the door to sport-specific justification for
restrictive practices, is absorbed by the Commission in the Helsinki Report. The

11 See already COM (99) 643, Community support plan in the combat against doping in sport.
12 For comment see Weatherill 1996, 991; O’Keeffe and Osborne 1996, 111; Séché 1996, 355.
13 Para. 106 of the ruling.
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Commission considers that there are three categories into which rules of sporting
bodies might fall: practices which do not come under the competition rules,
practices that are, in principle, prohibited by the competition rules and practices
likely to be exempted from the competition rules.

7.3 Practices Which Do Not Come Under
the Competition Rules

These are rules to which Article 81(1) does not in principle apply because they are
inherent to a sport’s identity and/or necessary for its organisation. It is stated that.
‘first and foremost’, this would cover ‘[t]he rules of the game’. That football limits to
11 the number of players per team would not be challengeable, even though rugby
league permits 13. The most widely cited example of a rule which may seem
offensive to EC law yet which is treated as part of the sporting context within which
competition is permissibly organised is provided by selection policies for national
representative teams. The Danish national team may comprise only Danes without
violating Article 12 EC This has always been taken as the consequence of the
Court’s notion of rules of ‘purely sporting interest’ adopted in the first of its sports
rulings, Walrave and Koch,14 and is readily absorbed by the concept of a rule
inherent to the sport, employing the language of the Helsinki Report. It is imme-
diately apparent how murky are the distinctions that are being drawn. International
football is immensely lucrative for organising bodies. An international cap typically
boosts a player’s earning potential. Yet the very fact that there is traditional sporting
competition between national representative teams carries with it, as an inherent
element, selection policies which discriminate according to nationality. These lie
beyond the scope of Community law. The Court in Bosman was wholly unpersuaded
that rules requiring an association between the location of a club and a player’s
origins deserved similar respect. This was treated as discrimination with no nec-
essary connection to the organisation of the game and therefore impermissible.

Another type of rule close to the margin is one directed at maintaining the
integrity of competition by excluding multiple ownership of clubs. UEFA’s rules
restricting multiple ownership of football clubs participating in European compe-
tition were examined in 1999 by the Court for Arbitration in Sport (CAS), an arbitral
body established by the industry and based in Lausanne. CAS decided such rules
were lawful, examining the matter from the perspective of both Community and
Swiss law.15 Having regarded the Walrave and Koch ‘sporting exception’ as
unworkable, the CAS proceeded to find the rules did not appreciably restrict com-
petition within the meaning of Article 81(1). Moreover, it treated the rules as nec-
essary in any event to achieve the legitimate objective of securing a properly

14 Case 36/74 supra, note 1. Cf. also, pending before the Court, Case C-51/96 Deliège and Case
C-176/96 Lehtonen.
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functioning and credibly competitive league and proportionate to that end, for the
CAS was unpersuaded that ex post facto control over match-fixing (for example, by
imposing criminal penalties) was adequate. This judgment does not preclude the
matter being the subject of a different conclusion reached by a tribunal within the
Community, although the parties responsible for bringing the case before the CAS
acquiesced by adjusting their shareholdings in order to comply with UEFA’s
requirements. Subsequently the Commission issued its preliminary conclusion that
the rule could fall outwith the Treaty competition rules, citing both the CAS decision
and the Court’s recognition in Bosman of sport’s legitimate objectives although, in
accordance with the orthodoxy of Community trade law, it requires further infor-
mation to satisfy itself of the absence of less restrictive means of preserving the
integrity of competitions in circumstances of multiple club ownership.16

7.4 Practices that are, in Principle, Prohibited
by the Competition Rules

Among practices listed as likely to fall foul of the Treaty are restrictions on
parallel imports of sports products, ticket sales which discriminate according to the
residence of buyers,17 sponsoring agreements that close a market by eliminating
other suppliers without objective reason and the exclusion from the market by a
sporting body for no objective reason of any economic operator which complies
with justified quality or safety standards. The linking theme of a list which con-
flates Articles 81 and 82 is that these are practices of purely economic interest.
They have no connection with the preservation of the special characteristics of
sport. Community law therefore applies and such practices offend against basic
expectations of non-discrimination and competitive markets.

7.5 Practices Likely to be Exempted from the Competition
Rules

Citing Bosman, the Commission thinks it likely that exemption would be granted
to agreements genuinely designed to achieve the objectives of maintaining ‘a
balance between clubs, while preserving a degree of equality of opportunity and
the uncertainty of the result, and to encourage the recruitment and training of
young players’. It expresses a similarly favourable albeit tentative view of short-

15 CAS 98/200, AEK Athens and Slavia Prague v. UEFA, August 20, 1999. See generally on the
CAS, Beloff, Kerr and Demetriou 1999, Chs. 8.101–8.108.
16 OJ 1999 C 363/2.
17 Cf. now Comm. Dec. 2000/12/E.C. 1998 Football World Cup, OJ 2000 L 5/55.
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term sponsorship agreements involving transparent and non-discriminatory
selection criteria.

It is the scope of this intermediate category of practices that are likely to be
exempted from the competition rules that is the most intriguing and in need of
clarification. Tricky questions of definition are inevitable, in particular at the
margin between rules of the game or rules inherent in the organisation of sport,
which escape the reach of Community law, and rules which are of an economic
nature and which can accordingly survive only if exempted. Sporting organisations
will doubtless press for a wider degree of autonomy for matters they choose to
regard as ‘the rules of the game’ than the Commission will be prepared to concede.
Even where it is determined that exemption is required, there is plenty of scope for
controversy about the extent to which sport’s special characteristics dictate a more
generous approach to application of the Article 81(3) criteria than would prevail in
a normal industry. Naturally, the choice of whether to place a practice outside
Article 81 altogether or to exempt it under Article 81(3) has vital institutional
consequences, for exemption currently remains the exclusive preserve of the
Commission.18 In making its choices the Commission runs the risk of being drawn
into the role of the sports regulator it claims not to want to perform. Its caution
may already be gauged by the much thinner feel to the analysis presented in the
Helsinki Report compared with the February 1999 draft communication which
now seems unlikely to mature into a final text, at least until the foundations of
some key individual Decisions have been laid.

Resolution of the more sensitive points of demarcation must depend on the facts
of individual cases, but it is topical and illuminating to consider arrangements
governing wealth distribution within a sport. This involves pooling of (some
proportion of) income received from commercial activities and re-allocation to
financially weaker clubs. The purpose of such an arrangement is foreseen in the
Court’s key statement of sport’s special characteristics in Bosman: it is designed to
maintain ‘a balance between clubs by preserving a certain degree of equality and
uncertainty as to results’. Such concerns have no place in most sectors of the
economy, but sports clubs are not business rivals in an orthodox sense. They are
mutually dependent. It takes two to play a match and many more to constitute a
worthwhile league. It is not inconceivable that such a system of wealth distribution
could be treated as inherent to sport and therefore outside the reach of the com-
petition rules altogether. After all, without a degree of planning aimed at con-
trolling the breadth of the gulf between rivals, the keen competitive edge and
(relative) unpredictability of outcome which distinguishes sport from forms of
entertainment such as opera is lost. This, however, may be a difficult argument to
sustain. There is certainly a degree of economic motivation for such rules, for
internal wealth distribution is in part designed to make the sport more appealing to
spectators. Who would watch a sporting foregone conclusion? It is to economic

18 This will change if the ‘modernization’ of competition policy proposed in the Commission’s
1999 White Paper. OJ 1999 C 132/1 comes to fruition.
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analysis that one turns in designing an efficient model for wealth distribution
which secures relative equality of opportunity for all participants without elimi-
nating incentives to succeed.19 This suggests that a sufficient degree of economic
motivation is at stake for wealth distribution systems in principle to require
exemption rather than to be treated as beyond the reach of the competition rules.20

However, the ultimate outcome of regulatory supervision should not be crucially
dependent on choice of classification. Exemption should be available. Without
arrangements for wealth distribution, the vital need for uncertainty of outcome is
lost to organised sport. Moreover, it is plain from the Helsinki Report that the
Commission is minded to take a favourable view of such planning especially
where wealth created in the upper reaches of the professional game is used to
foster the grass roots. Although this might encourage sporting bodies to maintain a
readiness to ‘tax’ richer clubs in order to foster deeply rooted ‘organisational
solidarity’, they are doubtless mindful that it is precisely such intervention which
provokes richer clubs to consider the merits of a breakaway. This provides an
illustration of how the European sports model permits arrangements promoting
solidarity but cannot require adherence to them, except in so far as departure
constitutes a breach of EC law.

Anxiety to provide for distribution of wealth underpins sport’s unusual treat-
ment of broadcasting rights.21 Aggressive competition to acquire rights to
broadcast popular sporting events as a basis for the rapid development of new
markets is a major reason for the recent increase in the ‘commercialisation’ of
sport. It is also a key factor in the Commission’s own interest in sport. The
Commission is rightly anxious lest sport be used as a pawn to damage the flexi-
bility of the restructuring occurring in the broadcasting industry in the wake of
liberalisation and driven by dynamic technological change. It is accepted in the
Helsinki Report that a degree of exclusivity may properly be granted to a
broadcaster, especially where an investment is commercially risky because of, for
example, use of innovative technology, but the Commission will carefully scru-
tinise the duration and scope of the grant of exclusivity lest it cause unacceptable
market foreclosure. Questions of collective selling of rights are even more sen-
sitive. Such cartels suppress the competition between clubs that would occur were
they able to sell rights to cover matches separately. One would suppose that
collective selling would raise prices paid by broadcasters and ultimately by con-
sumers whose choice will also be reduced in so far as the package does not cover
all matches. For the sports industry, by contrast, collective selling is typically
defended as an essential mechanism for maximising revenue and then ensuring it is
shared between all clubs in order to preserve the balance that is required for a
competitive league. The matter has attracted the attention of national competition

19 See, e.g., from the American perspective, Quirk and Fort 1997.
20 In the USA some of these issues are played out against the different legal background of the
‘single entity’ thesis applicable to sports leagues and the rule of reason governing restrictions.
21 See Beloff, Kerr and Demetriou 1999, Ch. 6; Brinckman and Vollebregt 1998, 281.
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authorities. In Germany a legislative exemption was recently allowed to central
marketing of broadcasting rights for sports events22 and in July 1999 the United
Kingdom’s Restrictive Practices Court ruled that collective selling of Premier
League rights was not contrary to the public interest under domestic competition
law.23 However, in so far as such agreements exert an effect on inter-state patterns,
they must comply with Article 81 EC and, if they fail that test, then in accordance
with the orthodox principles governing the relationship between Community and
national law concessions made at national level cannot save them. The Com-
mission ostentatiously made this point in 1999 by requiring notification of the
agreements concerning rights to the English Premier League.24

Even though collective selling of broadcasting rights forms part of the strategy
for maintaining competitive balance within a league, it is submitted that because of
the direct impact on third party buyers it is inconceivable that it could be regarded
as lying beyond the control of Community competition law. The arrangements are
essentially economic in nature and therefore require exemption. A robust view
would deny exemption. In so far as collective selling is designed to secure
effective wealth distribution in a league. It is vulnerable to the criticism that it is
not necessary to achieve that end. From this perspective, rights should be sold
individually by clubs, allowing the price competition denied by collective selling,
and only then should the proceeds be shared according to internal league rules,
ensuring necessary organisational solidarity. That is to say, wealth distribution
conducted within the game is proper, but systems that rig markets to require third
parties to fund sport’s special concerns seem indefensibly anti-competitive.

However, it is arguable that enforcing distribution in the absence of collective
selling would be impractical,25 and in the Helsinki Report the commission leaves
the door to exemption ajar. It warns that any exemption would have to take
account of the benefits for consumers and that restrictions must be proportionate to
the end in view. It is observed that it is therefore appropriate ‘to examine the extent
to which a link can be established between the joint sale of rights and financial
solidarity between professional and amateur sport, the objectives of the training of
young sportsmen and women and those of promoting sporting activities among the
population’. Even though the Commission expresses itself with great caution, this
is an intriguing suggestion. It tends towards embedding the protection of the social
and educational function of sport within the scope permitted to the lucrative
practice of collective selling. The Commission, reflecting sport’s special role in
society, seems ready to override normal assumptions of competition in the market
for broadcasting rights provided the proceeds accruing to the cartel are shared

22 S.31. Gesetz gegen Wettbewerbsbeschraenkungen as amended with effect from January 1,
1999.
23 Re the supply of services facilitating the broadcasting on television of Premier League
Football Matches judgment of July 28, 1999, currently available via www.courtservice.gov.uk/
highhome.htm.
24 See also UEFA Champions League, OJ 1999 C 99.
25 This was the RPCs view in the English context: see supra note 23.
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throughout the sport for the sake of its general health.26 This could be taken as a
hint that collective selling is impermissible if used merely as a tool of wealth
maximisation, which might lead one to suppose that a newly formed league that
breaks away from traditional organisational structures in search of an increased
slice of the financial cake would be denied an exemption for arrangements
involving collective selling. Were this to occur, it would confirm the Commis-
sion’s drift towards a significant role as the sports regulator it expresses a desire
not to become, but the shaping of Article 81(3) in this manner offers the Com-
mission a tempting device to give some shape to its ‘European sports model’.

7.6 Conclusion

Sport cannot have it both ways. It cannot scoop up the fruits of commercialisation
yet aspire to keep Community law entirely at bay. Nonetheless, as is plain from
Bosman, there are aspects of the organisation of sport which either escape Com-
munity law or which, though subject to it, are examined with due recognition of
sport’s unusual features. The Helsinki Report betrays the complexity of the
Commission’s task in finding room for the special characteristics of sport within
the overall framework of Community law. However, the Commission feels able to
insist that ‘the basic freedoms guaranteed by the Treaty do not generally conflict
with the regulatory measures of sports associations, provided that these measures
are objectively justified, non-discriminatory, necessary and proportional’ and the
report is clearly designed to leave space for sporting associations to abandon their
confrontational attitude to the incursion of Community law on to their territory.
Although it is not impossible that an exemption will be granted to sport on Treaty
revision, the assembly of unanimous support for such a change among the Member
States would represent an arduous task and frankly the sports sector has failed to
present an intellectually convincing case as to why it deserves such unique
treatment. For the time being, the only game in town is to play according to the
Community’s rules while seeking to exploit the clear acceptance of both Court and
Commission that in some respects sport is special. Sports bodies need to adapt
their arguments in order to win autonomy for their role in fixing ‘the rules of the
game’ while accepting subjection to the control of Community law in more
obviously economic realms.

It is particularly intriguing that whereas the Court’s recognition in Bosman that
sport is special was largely generated by perceived economic differences from
normal industries, particularly clubs’ need for credible rivals, the Commission’s
agenda is much broader. It is not prepared to surrender its concern for the social
and educational functions of sport, nor for the preservation of sporting structures

26 Approval of distribution of revenues outside the Premier League plays a part, albeit a minor
one, in the RPC’s decision, supra note 23, Para. 348 of the judgment.
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and ethics in the face of a changing legal and commercial environment. This
requires consultation and partnership between interested levels of governance,
including sports bodies, Member States, and European institutions. The Com-
mission is explicit on the need to retain promotion and relegation as one of the
characteristics of European sport. To this extent the caution of the Helsinki Report
is embroidered by a bold opposition to some of the anticipated trends in the
commercialisation of sport. But despite the intriguing possibilities of control over
sport enjoyed by the Commission via, inter alia, its choice of what constitutes ‘the
rules of the game’ with which it will not interfere and its approach to Article 81(3)
exemption in the light of the need to secure a contribution to wider society from
professional sport’s economic clout. It remains plain that ultimately the Com-
munity’s absence of explicit competence as a regulator in the field of sport ensures
that the decisions about major changes in sport in the coming years will emerge
from the boardroom.
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8.1 Introduction

Legal systems all over the world are increasingly confronted by the need to
grapple with their impact on sport. Its accelerating commercialization has gener-
ated incentives to litigate. This in turn prompts questions about the extent to which
the business of sport is properly treated as special and deserving of full or partial
immunity from the application of normal legal rules. The European Community
(EC) legal order is no different from others in its need to address these complex
questions. But the purpose of this chapter is to enquire into the distinctive elements
of the EC system of regulation. EC trade law is built around the pursuit of market
integration and this conditions the application of the law of free movement and
competition law to sport. Moreover, the institutional and constitutional charac-
teristics of the EC system, relating in particular to the watchdog role allocated to
the European Commission and the capacity of the individual to pursue violations
before national courts, contribute to shaping a distinctive system. The European
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London: Frank Cass Publishing 2000, pp. 155–181.
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Court’s Bosman ruling provides a high-profile illustration of the vigorous potential
of EC law in driving change in the practices of sporting organizations, and the
decision has brought to the fore many more intriguing issues, which will be
discussed here. The chapter proceeds from the assumption that it is realistic to
suppose that European sport, particularly football, will become ever more lucrative
in the next few years in the wake of the media revolution, perhaps eventually to the
extent that it compares financially with the dominant sports in North America, but
that there are aspects of the American model that will prove unpalatable in Europe.
It is significant in this context that the Commission has recently tentatively put
forward a ‘European Sport Model’ and, in the light of the Commission’s Helsinki
Report on Sport of December 1999, this chapter assesses the viability of main-
taining key aspects of the European tradition. Although the Bosman ruling has
frequently been criticized as damaging to the fabric of European football, it is
argued that the European Court in Bosman was, in fact, generous to sport’s appeals
for special treatment under the law. A series of legal issues, including the sale of
broadcasting rights and transfers, is discussed. The chapter concludes with
observations on how special sport should be taken to be as an industry, arguing
that the mutual interdependence of clubs in a league demands a much deeper
commitment to wealth distribution between clubs than has been visible in recent
years, but that pleas to be allowed a form of renovated transfer system should be
rejected as irrelevant to the true needs of restructured organized sport. The con-
clusion is that ‘Americanization’ of the European game is by no means inevitable,
and that EC law, too often misleadingly portrayed as a motor for change in
circumstances where it is, in fact, the financial interest of clubs which is driving
departures from traditional European preferences, in truth allows sport consider-
able autonomy to make the relevant key decisions about the shape of the game.

8.2 The Appeal for Self-regulation in Sport

As EC intervention in sport has increased in recent years, so too expressions of
resistance by international sporting bodies as to what they perceive as inappro-
priate external interference in their affairs by ill-suited legal systems have become
increasingly prominent. A selection of recent examples must suffice. Marcel Benz,
a legal adviser to UEFA, is reported to have observed: ‘We have our rules and our
traditions. We are asking: Why should the EU interfere? The interests of sport are
not necessarily best served by EU rules.’1 Keith Cooper, FIFA’s director of
communications, commented that ‘Football has always been remarkably suc-
cessful at looking after its own affairs. It is difficult to understand why regulatory
authorities feel they now have to become involved.’2 The FIA, the governing body

1 Financial Times, 24 March 1998, 24.
2 Ibid., 23 January 1998, 2.

178 8 Resisting the Pressures of ‘Americanization’



of grand prix racing, responding to the threatened application of EC competition
law, stated that:

The Commission is being naive […] The bottom line is that the FIA is not a European
organization and if the EU tries in this unsubtle way to impose its regulations it will
accentuate the trend to have more races elsewhere in the world.3

In a similar vein the International Rugby Board sees itself as ‘a governing body
for the whole of world rugby and not simply the Unions within the jurisdictional
area of the European Union’.4

Sport, then, seeks to maintain a pattern of self-regulation, perceiving its special
character as being in danger of being misunderstood by ‘normal’ lawmakers; and as
the third of these four quotations suggests, it is not afraid to allude in its own
unsubtle way to its capacity to skip beyond the jurisdictional reach of interven-
tionist regulators. Thus far the business of sport has failed to provide an intellec-
tually convincing account of why it should be allowed a partial or total immunity
from the application of legal rules to which normal industries are subject. The
simple assertion of the adequacy and coherence of self-regulation cannot on its own
suffice, for it is hard to imagine any industry which would not seek to make such a
claim. The suggestion made in the third and the fourth of the extracts cited touches
on the case that sport is a transnational, in some instances global, activity which
should accordingly not be subject to the confining grip of national or regional laws.
But, one might respond, a global cartel may be more, not less, pernicious than a
domestic or regional cartel and may require supervision in the public interest by any
and every available regulator. Sport possesses a number of unusual characteristics
which set it apart from normal industries, but its accelerating commercialization has
brought with it a sharpening of legal intervention and as yet its ruling bodies grope
falteringly towards a framework which would legitimize their case for special
treatment at law. As already observed, the EC legal order is no different from others
in its need to address these complex questions. But this chapter will, first, explore
the distinctive elements of the EC system and, secondly, test the extent to which
European sport’s adaptability and autonomy are conditioned by subjection to the
rules of the EC legal order. As already suggested, the chapter develops the thesis
that in so far as the ‘European sport model’ is being beckoned down the path of a
form of ‘Americanization’, it is not EC law but rather the choices taken within sport
that will be decisive. This case will be made by examining, first, the position of the
European Court and then that of the Commission.

3 Guardian, 23 December 1997, 21.
4 Independent on Sunday, 7 June 1998, Sports Section, 17.
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8.3 Bosman: The Road to Luxembourg

The European Court’s dramatic ruling in Bosman is the unavoidable starting point
in tracking the current pattern of EC law applied to sport. The facts of the case are
now well known, but they deserve recapitulation not least, for the purposes of this
chapter, to identify the elements of the judgment which underpin the subsequent
rethinking about the viability of traditional regulatory structures within sport.

Jean-Marc Bosman was a Belgian national, born in 1964. He had earned a
reputation in his youth as a footballer of some promise and he was sufficiently
skilled to play al first-division level in Belgium. He had been employed by RC
Liège on a contract expiring at the end of June 1990 on an average salary of BFR
120,000 per month, including bonuses. In April 1990 the club offered him a new
one-year contract at a quarter of his previous salary. Bosman refused RC Liège’s
unattractive offer and was transfer-listed at a ‘compensation fee’ of BFR
11,743,000 fixed according to indicators based, in particular, on age and salary.

The transfer system then operating in football had a bewildering number of
nuances, varying country by country and adjusted periodically over time. How-
ever, it operated by virtue of the hierarchical structure within the game. Football
clubs wishing to participate in official competitions must affiliate to national
football associations. National associations are in turn members of FIFA, the world
organizing body, which is based in Switzerland. FIFA is split into confederations
for each continent. The European confederation is UEFA, also based in Switzer-
land, and the national associations in the EU member states are members of UEFA
and as such undertake to comply with its rules. No club is an island.

The rules which most intimately affected Bosman were those applicable to the
transfer system. Players were unable simply to move freely between clubs once
their employment contract had come to an end. A club was only able to field a
player in an official match once it had secured the player’s registration, held by the
previous employer. That registration would be released only when the previous
club was satisfied with the terms offered by the new club, typically involving
payment of a fee. A club which chose simply to field a player without complying
with the requirements of the transfer system would find itself subject to heavy and
immediate penalties imposed by national and transnational organizations. Foot-
ballers, then, were not treated like ordinary employees. They were traded.

US Dunkerque, a French second-division club, contracted with Bosman to pay
him a monthly salary of some BFR 100,000 plus a signing-on fee of some BFR
900,000. In July 1990 RC Liège and Dunkerque agreed a contract for the transfer
of Bosman for one year only, at a price of BFR 1,200,000, plus an option allowing
Dunkerque to buy the player subsequently. Both contracts, RC Liège/Dunkerque
and Bosman/Dunkerque, were conditional on the sending of a transfer certificate
by the Belgian association to the FFF the French association, in line with the rules
governing the transfer system. It was worthless to Dunkerque to conclude a
contract with Bosman without compliance with these transfer requirements, for
they would have been unable to play him in official matches. It emerges from the
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Court’s summary of the background that RC Liège came to doubt Dunkerque’s
solvency. It did not ask the Belgian association to send the certificate to the FFF.
So neither contract took effect.

In accordance with the rules prevailing in Belgium, RC Liège suspended
Bosman so that he could not play in the 1990/1991 season. This prompted him to
pursue redress before the Belgian courts. He based his case on the alleged violation
of Articles 48, 85 and 86 of the EC Treaty, which concern free movement of
workers, control of anti-competitive agreements and prohibition of the abuse of a
dominant position, respectively.5 The matter ultimately reached the European
Court in Luxembourg by way of the preliminary reference procedure.

8.4 Bosman: What Did the European Court Decide?

In a damning judgment,6 the European Court rejected a series of submissions
presented by the football industry in defence of its system and concluded that
Article 48 governing worker mobility had been infringed (although it declined to
examine the matter in the light of the EC Treaty’s competition rules). The transfer
system to which Bosman had fallen victim was incompatible with EC law. The
Court added that the system of nationality-based discrimination applying to
European club competition, which united the scope of clubs to select players
eligible for national sides other than that of the association of which the club was a
member, also violated the principles of EC law. Bosman himself was finally
compensated three years after the judgment and eight-and-a-half years after his
transfer to Dunkerque had fallen through,7 but his name will long remain asso-
ciated with the renovation of football.

The Court’s finding that the transfer system operated in violation of the EC
Treaty liberated professional footballers from their peculiar status as employees
not entitled to sell their labour to the highest bidder once their contract of
employment comes to an end. Wage bills have increased overall, although dis-
tribution has doubtless not been even across all players in all divisions. If clubs
want to retain their players, they must now use contracts not cartels. Players move
into an especially strong position as they run into the final few months of a
contract. Hence the prevalence of long contracts lately struck between big-name
clubs and big-name players. Keeping a group of players together over an extended
period may involve drafting contracts with generous loyalty bonuses payable in the

5 Since the entry into force of the Amsterdam Treaty on 1 May 1999, these provisions are
renumbered as Arts. 39, 81 and 82 EC, respectively.
6 Case C-415/93 URBSFA v. Bosman, [1995] ECR I-4921. The decision has generated a
substantial literature; see, for instance, at the time Weatherill 1996, 991; O’Keeffe and Osborne
1996, III; Séché 1996, 355; Hilf 1996, 1169; Blanpain 1996.
7 Independent, 23 December 1998, 20; he received £ 312,000 in an out-of-court settlement by the
Belgian football authorities.
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later stages. None of these features are novel in a ‘normal’ industry. This is
standard fare for employers seeking to retain the services of valued employees.
Contract negotiation rules.

This has doubtless caused dismay among footballing traditionalists. It obliter-
ates the caricature of the player whose loyalty is the greater, the tighter the legal tie
to the club; whose toil is the more honest, the lower the wage. Yet this is to do
more than to place footballers on a par with any other type of employee.

8.5 Bosman and the Vigour of EC Law

Bosman is a strong statement of individual rights deployed to challenge collective
arrangements. The European Commission had been strikingly reluctant to inter-
vene in sport, even declining to challenge the maintenance of nationality-based
discrimination in club football. But individual suits based on EC law are not
subject to Commission control. It cannot lock the floodgates. In this sense Bosman
the litigant broke open, not simply a cartel within football, but also a cartel
between the football authorities and the Community’s regulatory authorities,
thereby emphasizing the two routes to securing observance of EC law via, not only
the European Commission, but also the vigilance of private parties concerned to
assert their rights before national courts.

Moreover, the very existence of EC law as an ‘extra’ regulator diminishes the
room for manoeuvre for national regulators. The basic constitutional principles of
EC law dictate that it prevails over national law in the event of conflict. This
conditions one’s appreciation of the limited value of the exemption recently
allowed under German cartel law to the central marketing of broadcasting rights
for sports events8 and of the July 1999 judgment of the British Restrictive Prac-
tices Court that the collective selling of rights to televised football was not con-
trary to the public interest under domestic competition law.9 In so far as such
agreements exert an effect on interstate trade patterns, they must comply with
Article 81 EC and, if they fail that test, the concessions made at national level
cannot save them.

More generally, the Court’s ruling in Bosman emphasizes how readily EC law
spreads into areas apparently out of its bounds. This in turn sharpens awareness of
the difficulty of persuading the European authorities that they should leave sport
alone. Although the EC may lack explicit competence to regulate a sector, or else
enjoy only very limited competence, none the less the cross-cutting effect of its
rules, especially the Treaty’s economic freedoms which were at stake in Bosman,

8 s.31 Gesetz gegen Wettbewerbsbeschraenkungen, as amended with effect from 1 January 1999.
9 Re the Supply of Services Facilitating the Broadcasting on Television of Premier League
Football Matches judgment of 28 July 1999; currently available via www.courtservice.gov.uk/
highhome.htm.
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may greatly influence the conduct of actors in that sector.10 The EC’s competence
under its Treaty to act as a regulator in the fields of, for example, culture or
education is closely circumscribed. It is allowed no explicit competence in the
sports sector. But rules in those sectors must comply with EC rules encroaching
from elsewhere, most prominently from the realms of free movement. So the
football industry in Bosman enjoyed no success in keeping EC law at bay by the
argument that sport is not economic in nature. It is, subject only to an exception for
amateur events where no economic motivation is at stake.11 Nor can the impact of
EC law be displaced by appeals to the principle of subsidiarity. The Court was not
persuaded to allow football an immunity from the application of the principles of
Community trade law by the German government’s submission that the subsidi-
arity principle dictated that the intervention of public authorities in private com-
mercial affairs should be limited to what is strictly necessary. According to the
Court, this could not be accepted as a basis for permitting private associations to
adopt rules which restrict the exercise of Treaty rights conferred on individuals.
Moreover, the Court brushed aside the submission that the EC lacked jurisdiction
as a matter of law over practices in the (transnational, global) sporting industry.
The rather crude argument presented frequently by UEFA and FIFA, that they are
based in Switzerland and therefore lie beyond the EC’s jurisdiction, is as a matter
of EC law plainly wrong.12 Their rules are implemented on the EC’s territory.

It seems highly implausible that the Court will ever be prepared to grant sport a
blanket exemption from the application of the rules of the EC Treaty. It is very rare
that matters with a transnational impact are treated as ‘non-economic’ for the
purposes of the application of EC law. Activity in the industry of sport must
comply with basic Treaty provisions such as those concerning the free movement
of goods, persons and services and competition policy. This is not to say that EC
law will necessarily condemn the rules of sporting bodies. Justifications in dif-
ferent form may be advanced, as explained below, but such justification fails to be
assessed according to the standards recognized by EC law. These may be based on
assumptions which differ from those of sport.

The Declaration on Sport attached to the Amsterdam Treaty, which entered into
force in 1999, offers a powerful example of the way in which vague notions about
the desire to protect sport are difficult to convert into operational norms in the face
of the clear-cut vigour of the basic EC Treaty freedoms. The Declaration asserts
that:

The Conference emphasizes the social significance of sport, in particular its role in forging
identity and bringing people together. The Conference therefore calls on the bodies of the
European Union to listen to sports associations when important questions affecting sport

10 Weatherill 1995, Chs. 2, 7.
11 This confirmed the approach taken by the Court in the 1970s in its well-known pair of ‘sports
law’ rulings, Walrave and Koch v. UCI (Case 36/74 [1974] ECR 1405) and Donà v. Mantero
(Case 13/76 [1976] ECR 1333).
12 Cases C-89/85 et al., Ahlstrom v. Commission, [1988] ECR 5193.
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are at issue. In this connection, special consideration should be given to the particular
characteristics of amateur sport.

This is frankly rather feeble and far distant from the murmurs in the immediate
aftermath of Bosman that a Treaty amendment might be drafted to set aside the
impact of the ruling on sport. Assembling unanimous support for such a revision,
which would have undermined the basic principles of EC law in one particular
sector, proved infeasible. And it is important to appreciate that the setting aside of
decisions of the Court via Treaty revision, though occasionally discussed as a live
prospect is in fact exceedingly rare, for several very good legal and political
reasons, not least the requirement of unanimity for Treaty revision, the difficulty of
attaining which tends to lend powerful support to the ‘default setting’ of the status
quo under the Treaty as already interpreted by the European Court. The result at
Amsterdam was the anodyne Declaration. It has, however, bred initiatives at the
political level, as sports ministers have subsequently met. One cannot entirely rule
out the possibility of unanimously agreed Treaty revision setting aside aspects of
the Bosman ruling in future, but it would require an unusually high degree of
political consensus about the special status of sport.

8.6 Why Sport is Different

The Bosman ruling has been widely, and perhaps deliberately, misread. Contrary
to much of the misconceived criticism levelled at the European Court, the Court
did not treat football as an industry like any other. True, it insisted that sport is an
economic activity and therefore subject to EC law, and it applied the rules of free
movement to the industry accordingly. But the Court did acknowledge that sport is
different. Justification for its peculiar practices is possible – albeit on EC law’s
terms. With reference to the transfer system, the Court was willing in principle to
allow the football industry to present two particular justifications that might not be
tolerated elsewhere:

In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate. [Para. 106 of the
ruling].

However, it is well established in EC trade law that both the ends pursued and
the means employed by a restrictive measure must be justified. The Court regarded
the means employed in the current football industry as inapt to achieve ends which
might be capable of justification in principle. The Court did not consider that the
transfer system acted as an adequate method of maintaining balance between
clubs. The rules neither precluded richer clubs from buying the best players nor
prevented the ‘availability of financial resources from being a decisive factor in
competitive sport thus considerably altering the balance between clubs’. The Court
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agreed that a transfer fee system might act as an incentive to clubs to recruit and
train new and young players, but it observed that, because only a handful of young
players will repay the investment by making the professional grade, it is impos-
sible to predict the fees that will be obtained. In any event such fees will be
unrelated to the actual cost of training all players. The system was hit-and-miss,
rather than a carefully constructed, distributive mechanism. The Court concluded
that ‘the same aims can be achieved at least as efficiently by other means which do
not impede freedom of movement for workers’ (Para. 110 of the judgment).

It is of major significance that the Court has built a justification test into the
application of EC rules. Moreover, it allows recognition of the perceived special
concerns of the football industry. The Court, and especially Advocate-General
Lenz, went so far as to comment on the types of internal regulation that might be
allowed in football, though not in a normal industry, in recognition of its peculiar
features. Mr Lenz accepted that a system stopping rich clubs from becoming ever
richer and the poor ever poorer could be justified. He mentioned two particular
methods for preserving the financial and sporting balance between participating
clubs that is vital to a healthy professional sports league. His first suggestion was
for a collective wage agreement capping the salaries to be paid to the players by
the clubs. His second – and apparently preferred – route involved the distribution
of receipts from, for example, the sale of broadcasting rights and ticket sales
among the clubs. Such internal taxation would probably be regarded as unlawful in
a ‘normal’ industry; indeed, there would rarely be an incentive to institute such a
system. But participants in a sports league are interdependent. The clubs do not
have the aim of driving their competitors from the market. They need credible
rivals. Neither Mr Lenz nor the Court specifies exactly what may lawfully be done
in sport in order to attend to the special demands of the industry; but they open the
door to arrangements designed to reflect the unusual competitive relationship that
prevails between football clubs. The industry, post-Bosman, was left to select its
own processes of internal regulation. In line with the thesis of this chapter, EC law
has admittedly foreclosed the option of the brutal transfer system under which
Bosman himself suffered; but the autonomy of the industry to provide structures
apt to realize its unique aspiration to maintain ‘a balance between clubs by pre-
serving a certain degree of equality and uncertainty as to results’ has not been
called into question. Quite the reverse. One might shrewdly note that since the
Bosman ruling conspicuously little has been done in football to address by other
routes the need for wealth distribution among clubs upon which such emphasis
was placed in the pleadings of the football authorities in the case aimed at
defending the transfer system.

I entirely agree that in sport the clubs are mutually interdependent and that,
needing credible rivals, they properly support each other. But I am much less
persuaded by the second of the perceived special concerns of organized sport: the
need to encourage the recruitment of young players. The key paragraph of Mr
Lenz’s Opinion is 239, in which he suggests that an adjusted transfer system could
be justified if, first, fees were limited to the costs incurred in training the player by
the previous club (or previous clubs) and, secondly, provided the fee was payable
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only in the case of a first change of club where the previous club had trained the
player. This would exclude the multimillion euro deal. There would also have to
be a proportionate reduction for every year the player had spent with that club after
being trained, since during that period the training club will have had an oppor-
tunity to benefit from its investment in the player. Even Mr Lenz cautiously
concedes that such a system might not be sustainable in the light of the counter-
argument that its objectives ‘could also be attained by a system of redistribution of
a proportion of income, without the players’ right to freedom of movement having
to be restricted for that purpose’. The associations, he noted, had not submitted
anything to refute that objection. Nothing in the Court’s judgment seems to sup-
port Mr Lenz’s tentative embrace of a revamped transfer system. Paragraph 114 of
the ruling seems to exclude it. It states firmly that Article 48 of the EC Treaty
‘precludes the application of rules laid down by sporting associations, under which
a professional footballer who is a national of one member state may not, on the
expiry of his contract with a club, be employed by a club of another member state,
unless the latter club has paid to the former one a transfer, training or development
fee’. I find the whole notion that clubs need financial support when players move
in order to sustain an incentive to train young players wholly unconvincing.
I cannot see any compelling reason for supposing that a football club is any less
likely to train young employees because they might subsequently quit the company
than a supermarket or a university would be. Naturally, clubs assert the need to
claw back costs and protest that they would abandon youth training were they not
allowed to do so. No empirical nor economic evidence suggests any plausible basis
for such claims. Quite the reverse; all employers need to train employees in order
to take the benefit of their skills for as long as they are able to attract them to stay
with the company. Football is no different. A club which neglected youth training
would simply perform poorly. I would not exclude the possibility that it could be
regarded as legally permissible for football to devise an internal taxation system to
transfer money into the hands of nursery clubs, as part of a scheme for sustaining a
larger number of clubs than would survive in ‘pure’ market conditions and to
diminish gaps in economic strength between clubs.13 But this should be regarded
as part of the wider mission to maintain a degree of competitive equality and
organizational solidarity within the sport, which may also embrace the anxiety to
preserve viable national leagues even in smaller European countries. It should not
be defended as a device that is necessary to induce clubs to invest in training. And,
in line with the Court’s strong assertion of free movement rights in its Bosman
ruling, any such system must be wholly disassociated from residual restrictions on
the ability of players to contract with their preferred employer. That is to say; the
economics of football are special when it comes to preserving competitive equality

13 On another level, it is not inconceivable that public authorities may choose to intervene to
require income to be used in order to support the ‘grassroots’ of the game as part of a broader
policy for tackling social exclusion.
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between clubs; the economics are much less obviously special when it comes to
compensating and thereby encouraging the training of young players.

In fact I would go even further. The Bosman ruling was explicitly directed at
the status of players whose contract had come to an end. But I submit that a
violation of EC law may also be established when transfers of players are blocked
where those players have unilaterally terminated their contract and fulfilled rele-
vant obligations under local employment law.14 This would further slice into the
persisting viability of what remains of the transfer system post-Bosman. The law of
free movement forbids collectively-imposed sanctions on players wishing to
escape agreed contractual obligations and pushes the consequences of such ‘player
power’ into the realms of national private law, giving a privileged status to astute
contract negotiation with star players by an employer.15 This is normal in most
industries, and, in my submission, the essence of the Court’s approach in Bosman
was that the football labour market should be organized in much the same way as
any other labour market.16 The special demands of organized sport must be
reflected other than through the imposition of extra burdens en players. Football
may be different; footballers should not be.

8.7 Commission Thinking in 1999

In February 1999 the European Commission published preliminary conclusions on
the application of EC law to sport. This took the form of a press release sum-
marizing a confidential (but widely leaked) Commission draft communication.17

The breadth of interest in sport was emphasized by the fact that the release
appeared under the name of three of the 15 Commissioners, representing com-
petition policy (Van Miert), culture (Oreja) and social affairs (Flynn). Four main

14 Cf. Weatherill 1996, 1028–1031; Thill 1996, 89, 108–110.
15 It may even be argued that individual mobility would be unlawfully restricted by collective
arrangements in the game even where local rules governing discharge of the employment
relationship are not satisfied (that is, where the player is in breach of contract, in English law
terms) and that the consequences of such action should be governed by national private law alone,
not least because different jurisdictions in the EU adopt different approaches to such employee
freedom.
16 Note also that, although Bosman concerned the transfer of an EU national between two
member states, it is possible to argue, especially with reference to competition law (i) that non-
EU nationals may be able to challenge the system; and (ii) that a player involved in a transfer
which is purely internal to a single member state (which would include one between England and
Scotland) may also be able to present a challenge. The Bosman ruling clearly exerts an impact
beyond its formal limits. See Weatherill 1999, 339, 375–9; Spink 1999, 73; Beloff, Kerr and
Demetriou 1999, Ch. 4. Cf. also Case C-264/98 Tibor Balogh v. Royal Charleroi Sporting Club
pending before the ECJ.
17 IP/99/133.
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topics were to be addressed by the Commission: (i) the application of the com-
petition rules, (ii) the development of a European sport model, (iii) sport as an
instrument of social and employment policies, and (iv) the fight against doping.

This chapter is mainly concerned to examine the first of these topics, the
application of the Treaty competition rules, but with special reference to its spill-
over into the shaping of the European sport model. It is accepted in the February
1999 confidential draft that, following Bosman, sport’s interdependence of com-
petitors and the need for uncertainty in results might justify special arrangements,
in particular, in the markets for the production and the sale of sports events. But
this does not warrant automatic exemption from the EC Treaty’s competition rules
of any economic activities generated by sport. It is conceded that Commission
practice is not yet sufficiently well developed to answer all the important issues on
the agenda. Cited as pending issues are the principle that sports be organized on a
national territorial basis, the creation of new sporting organizations, club reloca-
tion, the ban on organizing competitions outside a given territory, the regulatory
role of sporting event organizers, the transfer systems applying to team-game
players, nationality clauses, selection criteria for athletes, ticket distribution for the
1998 World Cup,18 broadcasting rights, sponsorship, and the prohibition on clubs
belonging to the same owner taking part in the same competition.

By way of preliminary conclusion the Commission identified four categories of
practice which should be kept separate for the purposes of applying the EC
Treaty’s competition rules:

1. Rules to which Article 81(l) (ex 85(1)) does not in principle apply, given that such rules
are inherent to sport and/or necessary for its organisation.

2. Rules which are in principle prohibited if they have a significant effect on trade
between member States.

3. Rules which restrict competition but which are in principle eligible for exemption, in
particular rules which do not affect a sportsman’s [sic] freedom of movement within the
EU and whose aim is to maintain the balance between clubs in a proportionate way by
preserving both a certain equality of opportunities and the uncertainty of results, and by
encouraging the recruitment and training of young players.

4. Rules which are abusive within the meaning of Article 82 (ex 86). The draft com-
munication declares that it is not the power to regulate a given sporting activity as such
which might constitute an abuse but rather the way in which an organization exercises
such power. It would violate Article 82 (ex 86) to exclude from the market without
objective reason any competing organizer or, indeed, any market player who, even
meeting justified quality or safety standards, failed to obtain from the organizer a
certificate of quality or of product safety.

This intriguing agenda attempts to provide a framework for analysis within
which EC law will apply while showing sensitivity to sport’s peculiarities. After
discussion with the sports world in line with the Amsterdam Treaty’s Declaration

18 See now Dec. 2000/12 1998 Football World Cup, OJ 2000 L 5/55 (fine of € 1000 imposed).

188 8 Resisting the Pressures of ‘Americanization’



on Sport, the Commission planned to draw up final conclusions. For the purposes
of discussion, a ‘European Union Conference on Sport’ was organized in Olympia,
Greece, in May 1999 and attracted representatives from, inter alia, governing
bodies in sport, public authorities and the media. This forum generated a set of
conclusions.19 The features of the European Sport Model agreed at the conference
include the need for sport ‘to keep its operational autonomy safe from any
political or economic manipulation’, which should involve preservation from
‘over-commercialization’ tending to distort its values. Systems of sport gover-
nance in Europe, spanning clubs and national and international federations, ensure
solidarity between different levels, which is taken to mean both horizontal soli-
darity, meaning a balance between participants in the same competition, and
vertical solidarity, whereby profits from major competitions should be reinvested
in the promotion of sport, especially among young people. The system of pro-
motion and relegation is ‘another identifying feature of European sport’. It pro-
motes equal opportunities for all participants, increasing the appeal of participation
in competition. The balance that this has brought has allowed sport to flourish in
Europe, but would be upset by clubs’ choosing to break away from the established
structure. The conclusions also warn that links between sport and television should
not be used as a lever for damaging the way in which sports competitions are
organized in pursuit of financial gain, and it is mentioned in this context that
doubts or even outright opposition have been expressed about acquisition of clubs
by broadcasters.20 The role of sport in protecting young people is emphasized: so
too, yet more ambitiously, its contribution to promoting democratic values, the
integration of minorities and tolerance and fair play in society.

The European sports model, like its cousin the European social model, provides
an exciting though slightly unstable springboard for debate, and a number of
participants at Olympia were resistant to the Commission’s perceived tendency to
downplay differences between individual sports in its quest for a broadly appli-
cable model. It should be noted that the model is not an attack on commercialism
per se, for money has always played a significant role in professional sport even if
income generation is more vigorously pursued today than in the past, but rather it
is a quest to foster an environment within which commercialism will not under-
mine core sporting values such as uncertainty of result, integrity of competition
and achievement based on merit. The Commission’s European model is to an
extent defined by what it is not: it is not an American model. The preference for
promotion and relegation in Europe is explicitly contrasted with the closed league
typical of North American sport, in which the autonomy of clubs from the league
is typically less pronounced and investment doubtless more safely protected
because of the absence of risk of loss of status.

19 The conclusions are available via the Commission website http://europa.eu.int/comm/dg10/
sport.
20 This provides an intriguing link with the treatment under British domestic law of the BSkyB/
Manchester United merger; see Greenfield and Osborn 2000, Ch. 12.

8.7 Commission Thinking in 1999 189

http://europa.eu.int/comm/dg10/sport
http://europa.eu.int/comm/dg10/sport


It will be immediately apparent that several of these features of the European
Sport Model have lately been called into question in Europe. The pressures are
conveniently grouped under the rubric ‘Americanization’ because of the increasing
perception that European sport, and most of all football, is steadily increasing its
income generation by learning some lessons from North America. This does not
mean that all aspects of North American sport are likely to be embraced in Europe.
The draft pick, for example, is culturally wholly alien to the leading sports in Europe.
In fact, it is a system which reflects the deeper commitment of North American
sports leagues to managing competitive equality and uncertainty of results. How-
ever, some other typically American trends are plainly finding their way on to the
agenda of some actors on the European stage – most of all, the richest football clubs.
The removal of the ‘uncertainty’ of relegation and the elimination of the criterion of
merit as the basis for qualification for the competition were at the heart of plots in
1998 by 14 leading European football clubs to create a league independent of the less
lucrative structure offered by UEFA, the governing body. The mooted breakaway
league would have been based on guaranteed membership for the elite group. It
would have generated more revenue in absolute terms but, in addition, a much higher
percentage of proceeds would have been retained by the participant clubs than under
UEFA’s schemes, which involved wealth distribution within the game.21 The plans
never came to fruition largely because of concessions made by UEFA. Its own most
prestigious club competition, the Champions’ League (formerly the European Cup),
was expanded,22 allowing increased revenue generation by the leading clubs at the
cost of, inter alia, damage to traditional structures of national club competition.23

UEFA’s precarious hold over the governance of European club football leaves it
vulnerable to further pressure from this group of 14 clubs to relax its traditional
sporting rules. Rumours persist of, for example, attempts to broaden the elite group’s
eligibility for the major club competitions beyond qualification via placement in
national leagues and to secure greater financial compensation for the release of
players participating in international matches.24

21 See Bose 1999, Ch. 2. It might be noted that these financial motivations run parallel to those
driving the establishment of the Premier League in England in 1992 as an organization separate
from the Football League, although promotion/relegation between the two Leagues was not
abandoned.
22 In 1998/1999 the winner of the competition had to play a minimum of 11 matches; in 1999/
2000, 17. The expansion was achieved partly by allowing more entrants; the tournament was
conceived originally as open only to national champions, yet, entirely inconsistent with its
renaming, some countries now contribute four entrants. The final in 1998/1999 was between
Bayern Munich and Manchester United, neither of which had qualified as national champion.
23 For instance, in 1999/2000 the dates of the English FA Cup were changed from those used for
many decades and brought forward earlier in the season in order to make time for ‘Champions
League’ matches which filled six of eight midweeks between early March and mid April 2000. In
the event, one of the prime movers, Manchester United, did not participate in the 1999/2000 FA
Cup, preferring instead to participate in a lucrative new tournament, the World Club
Championship, staged in Brazil in January 2000.
24 For instance, The Times, 4 February 2000.
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By late 1999 it seemed that the Commission’s ambitions to publish a final
version of its February 1999 confidential draft communication had been put on
hold, at least for the medium term, amid speculation about the high level of con-
troversy the draft had aroused. The Commission now seems likely to pursue a
clutch of ad hoc individual decisions in the sports sector, predominantly concerning
EC competition law, before returning to the quest for an overall policy framework.
It did, however, produce a less ambitious policy paper than its February draft in
December 1999, when it published ‘The Helsinki Report on Sport’, designed for the
consideration of the European Council held that month in the city.25 The paper is
strikingly less detailed in its treatment of the outstanding legal issues than that of
February 1999. Instead, the focus of the Helsinki Report is on safeguarding current
sports structures and on maintaining the social function of sport within the Com-
munity framework, which were areas on which the Commission had been invited to
report by the Vienna European Council of December 1998.

The report begins with the ambitious assertion that it ‘gives pointers for rec-
onciling the economic dimension of sport with its popular, educational, social and
cultural dimensions’. It maintains the Commission’s identification of ‘a European
approach to sport based on common concepts and principles’, which includes
sport’s role as ‘an instrument of social cohesion and education’. It is suggested that
tensions have emerged between this function and the economic motivations for
sport which have increased in recent years. One example cited is

the temptation for certain sporting operators and certain large clubs to leave the federa-
tions in order to derive the maximum benefit from the economic potential of sport for
themselves alone. This tendency may jeopardize the principle of financial solidarity
between professional and amateur sport and the system of promotion and relegation
common to most federations.

The Commission contents itself with a relatively brief summary of the legal
environment, repeating the orthodox constitutional point that, although the EC
lacks explicit competence in sport under its Treaty, nevertheless sports bodies
must comply with Community law. Pending disputes are merely mentioned with
negligible elaboration. The pattern according to which the Treaty competition
rules are likely to apply is summarized in terms familiar from the February 1999
confidential draft, but less fully explained than in it. ‘The rules of the game’ will
escape the scope of the competition rules. Other rules are in principle impermis-
sible; for example, restrictions on parallel imports of sports products, ticket sales
which discriminate according to the residence of buyers,26 and the exclusion from
the market by a sporting body, for no objective reason, of any economic operator
who complies with justified quality or safety standards yet has been denied a
certification document by the body. In between lie practices that are likely to be
exempted from the competition rules, including exclusive rights to broadcast
spotting events that are limited in duration and scope, and agreements within the

25 COM (1999)644 and Weatherill 2000, 282.
26 Cf. 1998 Football World Cup, note 18 supra.
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game designed to achieve the two objectives recognized in Bosman as special to
sport, namely preservation of competitive balance and inducement to develop
young players.

The Commission asserts the value in preserving ‘the social function of sport
and therefore the current structures of the organization of sport in Europe’, while
assimilating a changing legal and commercial environment. This requires con-
sultation between interested levels of governance – sports bodies, member states
and European institutions. A partnership is presented as the way forward.

8.8 Some Outstanding Questions

Increasingly visible subjection to EC law flows naturally from the rising economic
significance of sport. The February 1999 confidential draft, the Helsinki Report of
December 1999 and a small collection of individual Decisions begin to reveal the
Commission’s concern to put flesh on the bones of the Court’s acceptance in
Bosman that the special characteristics of sport should be taken into account while
subjecting it in principle to the rules of EC law. Several comments about the
Commission’s thinking are appropriate.

The use of the law of free movement in Bosman appears increasingly anoma-
lous. It was always surprising that the Court in Bosman chose to decide the case
exclusively on the basis of Article 39 (ex 48), neglecting entirely the impact of the
Treaty competition rules. This was perhaps a hint that the Court realized the
complexity associated with the application of Articles 81 and 82 (ex 85 and 86) to
sport and that, by focusing on violation of the free movement rules alone, it
preferred to leave consideration of competition law to another day and, perhaps
better still from its perspective, to another institution. The Commission has now
picked up the baton, and it seems plain that, Bosman notwithstanding, it is com-
petition policy that will be the major battleground in the future elaboration of the
application of EC law to sport. The appreciation that Articles 81 and 82 (ex 85 and
86) were the dogs that didn’t bark in Bosman and that Article 39 (ex 48) has now
been relegated in the Commission’s thinking should not detract from the reali-
zation that Article 39 (ex 48) remains relevant in the shaping of EC law in this
sector. It affects the flexibility allowed to the Commission in applying Articles 81
and 82. Specifically, any concession granted to the industry must also comply with
Article 39 (ex 48)27 and, in so far as a revised system violates free movement
rights, it may be challenged by a private litigant relying on the directly effective
right contained in Article 39 (ex 48) even where the Commission is satisfied that
the competition rules have not been infringed. It is explained above that this may
be pertinent in the shaping of an adjusted system of transfer fees, where I submit
that Article 39 (ex 48) injects a powerful strain of hostility to restrictions on labour

27 This is plain from Bosman; see especially the Opinion of A-G Lenz.

192 8 Resisting the Pressures of ‘Americanization’



mobility. This insistence on individual economic freedoms fatally damages
attempts to resuscitate a transfer system claimed to serve the collective interests of
the game in so far as it involves burdens imposed on players direct.

The willingness to exclude some arrangements from Article 81(1) (ex 85(1))
altogether on the basis that they are inherent to sport and/or necessary for its
organization represents the most malleable tool available to the Commission. This
offers a method for reflecting the special nature of sport, but the debate about
which rules are properly treated as inherent to sport and necessary for its orga-
nization, and which, by contrast, constitute supplementary restrictions of an
essentially economic nature falling within Article 81 (ex 85), promises to reveal
much about the perceived peculiar nature of the industry of sport and its subjection
to EC law. What really are the ‘rules of the game’? The supposed divide between a
socially and culturally important core sporting agenda and other ‘normal’ eco-
nomic interests and activities generated by sport is hard to fix and remains intel-
lectually and commercially elusive. The most widely cited example of a rule
which may seem restrictive yet is treated as part of the sporting context within
which competition is organized and therefore beyond the reach of EC law is
provided by selection policies for national representative teams. The German
national team may comprise only Germans without violating Article 12 (ex 6).
This has always been taken as the consequence of the Court’s notion of rules of
‘purely sporting interest’ adopted in the first of its sports law rulings, Walrave and
Koch v. UCI.28 The Court in Bosman seemed anxious not to kick wide open this
concession to sporting bodies, for it showed itself completely unpersuaded that
reasons of sporting interest could dictate an enforced link between the location of a
club and the origins of individual players. The nationality of individual players is
disassociated from the sporting identity of clubs, in contrast to that of national
representative sides, and it was therefore necessary in law immediately to treat all
EU nationals playing club football in the same way, irrespective of nationality.

It is submitted that the Court was correct in this finding, but it is plain that
elusive distinctions are apt to present themselves in future. Rules that limit the
number of clubs in a league to, say, 18 would not be open to challenge on the basis
that 20 would allow wider access. These are ‘the rules of the game’ and they lie
within the autonomous decision-making competence of sport’s governing bodies.
But once a practice is identified as lying within the scope of EC law – that is,
because it possesses a sufficient economic element to constitute more than
something which defines the core identity of the sport – it must be justified in
accordance with the rules of EC law, albeit that sport’s recognized special char-
acteristics would at this stage be taken into account. In formal legal terms,
exemption of a restrictive practice under Article 81(3) currently remains the

28 Case 36/74, [1974] ECR 1405. See Weatherill 1999, 354–57.
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exclusive preserve of the European Commission (although this may alter).29

In fixing the margin between rules that escape the scope of EC law and rules that
fall foul of it unless they can be shown to be justified. The EC’s institutions – the
Commission, supervised by the Court, and the Court itself in receipt of preliminary
references from national courts30 – are placed in a powerful position to shape the
practical scope of decision-making autonomy allowed to sport. Many issues
remain unresolved at the margin and there is an obvious peril that, in addressing
them, the Commission will, in practice, stray close to assuming the function of
sports regulator, which it conscientiously denies it could or should perform.

Examples of the problem abound in connection with rules designed to maintain
‘balance between clubs by preserving a certain degree of equality and uncertainty
as to results’, which the Court in Bosman conceded as a legitimate objective in
sport. Systems of internal wealth distribution, designed to reflect the interdepen-
dence of clubs which is the peculiar hallmark of a sports league, might be treated
as inherent to sport (and therefore outside the reach of the competition rules) or as
economically motivated and therefore requiring exemption. An uncertainty of
outcome may be regarded as a means of improving the quality of the product, but,
more than that, it may be treated as essential to the very conduct of sport in the first
place. The latter view might lead to the conclusion that the establishment of a
solidarity fund within a sport, to which wealthier clubs are required to contribute
from the proceeds of, inter alia, the sale of broadcasting rights and ticket income
and on which poorer clubs may draw for financial support, may escape supervision
under EC competition law. I concede that this system may be attacked as an inapt
and inefficient route to achieving the objective of workable, competitive equality
between clubs. This is an issue demanding analysis; removing the rewards of
success and muffling the pain of failure by compulsory wealth distribution may
damage the competitive edge, although this fear should not neglect the point that
in organized sport it is much more than financial success alone that provides
incentives to strive for supremacy.31 But if such wealth distribution is treated as
inherent to sport’s need for a truly competitive base, then the relevant arrange-
ments do not even need to run the gauntlet of EC competition law.

This tricky issue is relevant to legal treatment of the sale of broadcasting rights.
The acquisition of rights to cover popular sporting events by media companies
forms a central plank of strategy for the exploitation of new markets in the rapidly
restructuring broadcasting sector. It is a major reason for the recent increase in the
‘commercialization’ of sport. In turn, these trends explain the Commission’s own

29 See recent proposals for release of exclusivity in favour of a greater degree of national level
application by courts and competition authorities discussed in the White Paper on Modernization,
OJ 1997 C 132/l.
30 Case C-36/74 Walrave and Koch, note 11 supra and Case C-415/93 Bosman, note 6 supra,
were both preliminary rulings; see also Case C-51/96 Deliège and Case C-176/96 Lehtonen,
pending before the Court.
31 For instance, Cairns, Jennett and Sloane 1986, 3. A-G Lenz’s Opinion in Bosman also
considers the matter. For economic analysis from a US perspective, see Quirk and Fort 1997.
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interest in sport, for acquisition of rights by media companies may imperil sus-
tained flexibility in the broadcasting industry. As the revolution of media con-
vergence gathers technological pace,32 mergers between media groups and sports
clubs may eventually come to be the subject of scrutiny at the European level as
they already have at the national level,33 but thus far such anxieties have emerged
at the European level in connection with the sale of television rights. Article 81(1)
and (3) may be used to control the reach of exclusive rights which, as is well
known, may have ambiguous implications for the competitive structure of the
market.34 The Commission’s 1999 documentation on sport properly accepts that a
degree of exclusivity may be granted; but the Commission will carefully scrutinize
the duration of the grant of exclusivity lest it cause unacceptable market fore-
closure. Typically, the more speculative the investment (which might be the case if
untried technology is involved), the longer the protection of exclusivity that is
likely to be sanctioned. Questions of the collective selling of rights are still more
complex. Clubs have an interest in acting collectively to sell rights to broadcast
matches, rather than in making individual deals with separate broadcasters. This
will typically be presented as a means of selling a coherent package covering an
entire league programme and it also doubtless serves to simplify the task of sharing
the proceeds from the central pool to all the participant clubs, which, in pursuit of
competitive equality, typically involves some degree of support for the less suc-
cessful or less attractive clubs. However, by reducing competition it will enable
the clubs to keep prices (artificially) high. Broadcasters could complain that this is
simply a price-fixing cartel which serves sport’s internal requirement of ‘organi-
zational solidarity’ through wealth distribution, but at a cost represented by the
suppression of a market for rights involving many clubs and many potential
buyers. This forces up prices and reduces consumer choice. A robust response
would be to insist on the dismantling of collective selling, releasing a competitive
market for purchase of rights to the advantage of third-party buyers, but to allow
the sport in question, should it so choose, to adopt internal rules designed to
underpin organizational solidarity requiring clubs able to extract high fees to share
part of the income with clubs less favoured in the market place. It would need to be
determined whether this alternative device for securing wealth distribution and
competitive equality based on a type of internal taxation could, in practice, be
reliably maintained once collective selling was ended.35

32 See COM (1997) 623.
33 E.g., in the UK, BSkyB/Manchester United, note 20 supra. The thresholds in Art. 1 of the EC
Merger Regulation, Reg 4064/89 amended by Reg 1310/97, are set at a level which makes it
improbable that the Commission will ever be able to claim jurisdiction over such mergers,
leaving them to national authorities to examine.
34 See Fleming 1999, 143 and, more generally, Brinckman and Vollebregt 1998, 281; Beloff,
Kerr and Demetriou 1999, Ch. 6.
35 The perceived impracticality of alternatives in meeting the requirement of effective
distribution of revenues was central to the UK’s Restrictive Practices Court’s finding that the
system of collective selling in England be allowed to continue; see note 9 supra.
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The Commission remains understandably cautious in this area but has left space
for the possible exemption of arrangements for the collective selling of rights.
In the Helsinki Report the Commission insists that any exemption would have to
take account of the benefits for consumers and the proportionate nature of the
restrictions in relation to the end in view. It is observed that it is therefore
appropriate ‘to examine the extent to which a link can be established between the
joint sale of rights and financial solidarity between professional and amateur sport,
the objectives of the training of young sportsmen and women and those of pro-
moting sporting activities among the population’. This hints intriguingly at the use
of the power to exempt restrictive practices as a lever for insisting that fostering
the social and educational function of sport is a condition for giving a green light
to collective selling. The cartel is permissible provided its proceeds are shared
throughout the sport for the sake of its general health.36 This suggests that col-
lective selling designed solely as a tool of wealth maximization for the participants
alone would not be exempted. So a ‘breakaway’ league of the type lately mooted
in European football, may, by ridding itself of its roots in the wider organization of
the sport, thereby surrender one commercially attractive opportunity, that of the
collective sale of broadcasting rights. The ‘European sports model’ could in this
way come to be defended by the Commission in deciding whether to grant
exemption of restrictive practices under Article 81(3).

Rules designed to secure an uncertainty of outcome embrace not only general
wealth distribution but may also be directed at maintaining the integrity of com-
petition by excluding any whiff of match-fixing. The status of rules forbidding
multiple ownership of clubs could fall within the notion of ‘rules needed to ensure
uncertainty as to results’ which fall outwith legal control. UEFA’s rules restricting
multiple ownership of clubs participating in European competition have been
examined by the Court for Arbitration in Sport (CAS), an arbitral body established
by the industry and based in Lausanne. The CAS decided in July 1999 that such
rules were lawful, examining the matter from the perspective of both EC law and
Swiss law.37 This judgment does not preclude the matter from emerging once again
for decision by a tribunal within the EC, nor the possibility of a different conclusion
on the matter being reached there. However, the commercial interests that brought
the case before the CAS chose to adjust their shareholdings in order to comply with
UEFA’s requirements. And subsequently the Commission issued its preliminary
conclusion that the rule could fall outwith the Treaty competition rules, although, in
accordance with the orthodoxy of Community trade law, it requires further infor-
mation to ensure that there are no less restrictive means of preserving the integrity
of competitions where more than one club belongs to the same owner.38

36 In England the beneficial effects of distribution of revenues outside the Premier League was
one element in the RPC’s finding in favour of collective selling: see above, especially Para. 348
of the judgment.
37 CAS 98/200 AEK Athens and Slavia Prague v. UEFA, 20 August 1999.
38 OJ 1999 C 363/2.
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8.9 Conclusion

Sport possesses unusual features which mark it out from ‘normal’ industry. It has
an unusually well-developed pattern of globalized regulation. It has its own
adjudicative tribunals, such as the increasingly prominent Court of Arbitration in
Sport. Sport has a need for healthy internal competition which is not the hallmark
of ‘normal’ industry. There might be an intellectual case to be made that sport
ought to be permitted to run its own affairs. One might contend that the ‘law’ of
international sporting bodies be treated as an autonomous system worthy of pro-
tection from disruption by state law or the law of transnational entities such as the
EC. After all, sport has already far transcended the rigidities of national political
frontiers. Henri Delaunay was already far bolder than Jean Monnet; Jules Rimet a
great globalizer more than half a century ago. This depiction of a system which
responds to the special interests of sport, and which should not be invaded by
differently motivated systems, begins to move towards art intellectually coherent
version of the ‘they don’t understand. It’s not their business’ argument broached
earlier in this chapter. To treat decisions of sporting associations as ‘law’ in their
own right, rather than as private acts subordinate to ‘real law’, would argue for a
differently conceived ‘sports law’ and would bring to mind questions surrounding
the choice of which legal order to apply in case of conflict.

In the EC context, sporting bodies have shown link interest in making this case.
They have largely been able to rely on the relatively short span of a player’s career
and the regularity of annual competition contrasted with the stately progress of
legal proceedings to scare off most would-be litigants.39 However, on the rare
occasions that litigation has reached the final whistle – such as Bosman – the case
that sport is special has not been enough to secure victory. This is in part because
sport has been obliged to fight the battle on the EC system’s own terms, as
explained above. Perhaps, of course, one could in any event object to the char-
acterization of sporting rules as ‘law’ with reference to the (relatively) unrepre-
sentative, unaccountable processes of decision-making within the sector. In the
United States bona fide arm’s length negotiation operates as a precondition to the
applicability of the non-statutory labour exemption, which is a judicial creation
designed to immunize collective bargains struck between both sides of industry
from anti-trust law.40 In Europe rule-making remains predominantly based on a
top-down model in which strong player unions are absent and so, for example,
attempts to introduce a ‘salary cap’ in Europe by appealing to American prece-
dents deserve scepticism for the European version would be no more than a

39 Consider the (probably disproportionately restrictive) ban on all English football clubs from
European competition in the 1980s: Evans 1986, 510. In Bosman itself UEFA, apparently
believing until very late that litigation would not be pursued to the bitter end, failed even to
submit within the time limit evidence about the economic impact of the system; see Paras. 52–4
of the ruling.
40 See generally Weiler and Roberts 1998, especially Ch. 3.
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horizontal price-fixing cartel among employers, with the effect of loading the
‘blame’ for high costs on players and protecting inefficiencies elsewhere in the
industry.41 A budget cap, rather than a salary cap, might be more promising,
though still legally problematic; but there are other avenues than the capping of
spending down which sport in Europe could constructively seek to move in order
to secure protection for its distinctive characteristics without falling foul of EC
law, most of all involving more vigorous wealth distribution.

In practice, sporting associations, subject to individual litigation and the scru-
tiny of the Commission, would now be better advised to abandon a confrontational
attitude and to adapt their arguments in order to win autonomy for their role in
fixing ‘the rules of the game’ while accepting subjection to the control of EC law
in more obviously economic realms. This would, admittedly, leave space for
debate about the precise location of the margin between the sporting and the
economic category. It was discussed earlier that rules designed to maintain a
degree of competitive equality and uncertainty of results cover a wide spectrum,
and though some may count as inherent to the organization of sport, others seem to
sit more comfortably in economically-motivated realms. But even in the latter
instance, the fact that rules fall within the scope of EC law by no means inevitably
deprives them of enforceability, for the Commission is clearly willing to consider
exempting practices in recognition of the special characteristics of sport. The
debate deserves to be entered into constructively on both sides. Both the Court’s
ruling in Bosman and evolving Commission practice, particularly in the generally
conciliatory tones of the Helsinki Report, exhibit a readiness to acknowledge the
special concerns of the sports sector, albeit not to the extent of conceding that its
rules entirely escape the jurisdictional reach of the EC. Sporting bodies could
improve their case by the more sophisticated use of empirical evidence about the
needs of organized sport. Such submissions have been consistently absent from
the plaintive cries of the industry in recent years. In its Helsinki Report on Sport,
the Commission gently makes the fair point that sporting organizations could
usefully clarify their missions and operate in a more transparent manner.

It is emphatically not the case that European sport is being propelled down
the American road by the law of the Community. The Commission is keen to see
the preservation of matters such as promotion and relegation. Nothing in the
assumptions of EC law will necessarily disturb choices made in sport to protect
vibrant competitive equality through arrangements for securing wealth distribu-
tion. Bosman explicitly allowed such planning, but conspicuously little advantage
of this has been taken by the game since its preferred, but evidently flawed
instrument, the transfer system, was ruled offside.42 It is possible to wonder how
committed to competitive equality clubs really are once they discover that they are

41 Cf. Para. 275 of A-G Lenz’s Opinion in Bosman.
42 This has not escaped the Commission’s notice. In the Helsinki Report, note 437 above, it is
commented that ‘sporting federations […] have not set up a new alternative system to the one
condemned by the Court’ in Bosman.
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unable to place associated burdens on the shoulders of their employees. But the EC
is a regulator of sport in only a limited sense. It judges decisions taken by sporting
bodies. It does not impose its own decisions. As the Commission’s European Sport
Model makes plain, there are distinctive features of European sport which may
legitimately be pursued within a permissive framework established by EC law. But
the Commission cannot demand compliance with the European Sports Model,
except in so far as departure from it involves a breach of EC law. That (some) of
its features appear to be under threat in Europe, as part of a trend which may be
labelled ‘Americanization’ in recognition of the lurking desire to eliminate tra-
ditional rules of the game (such as promotion and relegation) which may inhibit
wealth maximization on a North American scale, is not to be blamed on the
incursion of EC law into the autonomy of sport. If governance of the game based
on national associations affiliated to a continent-wide ruling body is abandoned in
(some) European sports, it will be as a direct result of the choice made in the
market by the small number of entrepreneurs who control the continent’s major
sports clubs, especially football clubs. The damage that this is capable of wreaking
on the European Sports Model should make one think hard about whether, far from
allowing sport an exemption from the EC Treaty, instead what is urgently needed
is a powerful regulator acting in the public interest and which should operate at a
European level in order to be effective. League rules requiring transfers of wealth
between clubs would not be permissible, but mandatory. Smaller leagues could be
protected. Criticism of EC law and of the Bosman ruling in particular, and talk of
salary caps, intrusive player agents and a rejuvenated transfer system, obscures the
central issues in today’s organized sport, which do not concern the players but the
shortsightedness of (some) clubs in pursuing commercialization without adequate
respect for the nature and purpose of sport in society.
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9.1 Introduction

In the Official Programme published for the 2002 Football World Cup a full page
plea appears under the title ‘Help us to ensure Fair Play at the 2002 FIFA World
Cup Korea/JapanTM!’1 At first glance one might expect the exhortation to be
designed to encourage respect for opponents, both on and off the field, or perhaps
to appeal to all participants to play according to both the letter and the spirit of the
laws of the game. Not so. The page in question is in fact devoted to the

First published in 40 CML Rev. (2003) p. 51–93.

1 Korean/English edition, p. 122.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_9,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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phenomenon of ‘ambush marketing’. It is explained that the ‘Official Commercial
Affiliates’ of the tournament contribute greatly to its success, while other com-
panies seek to promote their products by seeking to establish an association
between them and the tournament without having paid FIFA for the privilege.
Football spectators are encouraged to prevent such ‘ambushes’ by declining to
bring commercially-branded material such as flags, banners, balloons and hats into
the stadiums, even though they may commonly be cheerfully offered such free but
unauthorized gifts on their journey to the match. Fair Play!

Sport has plainly become an industry of considerable commercial significance.
Governing bodies are concerned with fair regulation of the game itself but also
with effective exploitation of their commercial assets. No one would propose that
the law has a valid role to play in dictating, for example, how many players there
should be in a football team. Equally no one would deny that the law has a valid
role to play in regulating, for example, price-fixing arrangements among suppliers
of sports goods. But there is a more intriguing intermediate category of practices
that may be peculiar to sport, but also carry direct commercial implications.
Examples include the player transfer system and the sale of broadcasting rights for
sports events. Typically the governing bodies of sport regard their proper sphere of
autonomous decision-making competence as broader in scope than is admitted by
public regulators. The style in which the argument is typically conducted is rather
neatly captured by the anecdote at the beginning of this Introduction: sports bodies
have a strong incentive to dress up a desire to maximize revenue streams in the
clothes of ‘Fair Play’. And sometimes they may be perfectly justified so to do. The
broad issue that needs to be addressed is just how far it is proper to shelter
arrangements in the sports sector from full or partial legal scrutiny and this inquiry
demands as an essential preliminary a rigorous inquiry into what is really meant by
the frequent claim that ‘sport is special’ – culturally, socially, economically. In
Europe, this issue was catapulted on to the front pages of newspapers across the
continent by the European Court’s famous decision in 1995 in Bosman,2 and since
that time a cascade of opportunities has been presented to the Commission, in
particular, and, less frequently, to the Court to clarify the treatment of sport under
EC law. On 5 June 2002, a week after the World Cup began in Seoul, the Com-
mission published a memorandum reporting on ‘constructive discussions with
sporting organizations’ and listing a series of issues which the Commission con-
sidered to have been satisfactorily resolved after sports bodies had adjusted ‘their
sporting regulations to bring them into line with today’s sporting, economic and
legal requirements’.3 The clear impression is that the Commission feels the time is
right to call a halt to its vigorous enthusiasm of the last few years to employ the
Treaty competition rules to scrutinize the professional sports sector. On the other
hand, anxieties to show respect for the social and cultural benefits of sport may
lately be identified in the practice of several institutions, including the

2 Case C-415/93, URBSFA v. Bosman, [1995] ECR I-4921.
3 MEMO/02/127, ‘The application of the EU’s competition rules to sport?’, 5 June 2002.
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Commission. This article surveys recent EC practice. It intends to take stock of
how fair is the play in this field at present and it takes as a major theme the risk
inherent in shaping a ‘sports policy’ that fails adequately to distinguish between
professional sport and recreational/amateur sport.

9.2 ‘Sport is Special’

An insight into the peculiarities of economic power in professional sport may be
derived from Scottish football. In April 2002, ten of the twelve clubs that compete
in the Scottish Premier League announced their intention to resign. The ‘break-
away ten’ declared a plan to start a new League once the required notice period of
two years had been served. The two clubs not involved were Glasgow Rangers and
Glasgow Celtic, the so-called ‘Old Firm’, by far the most successful clubs in the
history of Scottish football and also the clubs that attract by far the largest numbers
of supporters. The ‘breakaway ten’ promptly informed Rangers and Celtic that the
Glasgow duo would be welcome to join the new competition beginning in 2004,
but only provided they accepted that major decisions would require the support of
only 8 of the 12 participants in the League. The current arrangements dictate that
11 of the 12 must vote in favour. Plainly the ten smaller clubs plan to establish a
structure that does not permit the two largest clubs to veto radical change and, in
particular, they have in mind the adoption of systems of wealth distribution that
will involve much more substantial transfers of revenue from the best supported
clubs to the less well supported clubs than those which prevail today. Represen-
tatives of Celtic and Rangers reacted initially with dismay. Mr Ian McLeod,
Celtic’s chief executive, observed that the clubs that had announced their resig-
nation ‘appear to regard themselves as the oppressed ten when, because Celtic and
Rangers generate 80 per cent of the revenue in Scottish football, they are actually
being subsidized by the two biggest clubs’.4 Presumably the figure of 80 per cent is
a simple calculation based on size of gates at matches and it is indeed true that in
the (not untypical) season 2001/02, Celtic and Rangers attracted an average
League attendance to home matches of 58,505 and 48,257 respectively while
Aberdeen, the third-best supported club in the Scottish Premier League, could
boast an average figure of only 13,938.5 Celtic and Rangers are correspondingly
far better supported away from home than any other Scottish club and their
travelling fans therefore swell the income of teams playing at home to the ‘Old
Firm’. But Mr McLeod’s comments overlook one important feature. Plainly the
‘oppressed ten’ make money as a result of their entanglement with the commer-
cially dominant Glasgow clubs, but Celtic and Rangers also make their money

4 ‘Celtic and Rangers to be kicked out as smaller clubs vote for new Scots league’, Financial
Times, 17 April 2002, p. 4.
5 Source: Rollin and Rollin 2002.
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because of the existence of their opponents. Rangers and Celtic far exceed the
other football clubs in Scotland in the number of people who regard them as ‘their
team’, but they depend on finding parties willing to supply that crucial extra
element in the sporting bargain – opposition – to lend commercial and sporting
purpose to their very existence. In this sense less popular teams in a professional
league may have considerably more commercial leverage in their dealings with the
‘bigger names’ than one would suppose from a simple reading of turnover figures.
In fact, one cannot carve up market shares in football the way one would in widget
production. If smaller widget producers quit the market, the more powerful firms
will typically simply cheerfully seize their market share.

In football, the 80 per cent market share claimed by Celtic and Rangers would
not increase were their rivals to refuse to compete. Far from it. Exit by weaker
parties ruins the game for the stronger. The two Glasgow clubs may seek new
opponents by skipping the jurisdiction and playing in another League, most
obviously in England, or they may feel obliged to strike a compromise deal in
Scotland.6 But for present purposes the tale reveals a key characteristic of pro-
fessional sport which is not found elsewhere: there is an interdependence of
interest between participants in sporting competition. In sport opponents are there
to be beaten but the whole point of the endeavour is destroyed if opponents are,
literally, beaten out of sight.

This understanding corresponds to the view adopted by the European Court in
Bosman.7 The Court famously stated that ‘In view of the considerable social
importance of sporting activities and in particular football in the Community, the
aims of maintaining a balance between clubs by preserving a certain degree of
equality and uncertainty as to results, must be accepted as legitimate’. This
embrace of the notion of mutual interdependence in a sports league opens up the
prospect of approval of rules that, for example, ensure the transfer of wealth from
rich to poor clubs in pursuit of competitive equality and of rules that prevent
multiple ownership of clubs in order to eliminate suspicions about fixed matches.

In mapping a future co-existence between EC law and sport, the vital feature of
Bosman, too often neglected in the popular debate, is that the Court admitted that
football in particular, and sport in general, possesses unusual characteristics that
distinguishes it from ‘normal’ commercial sectors. The Court insisted only that in
principle the economic significance of sport is apt to secure its subjection to EC
law and that those unusual characteristics should then be taken into account in

6 The latter currently seems the more probable medium-term outcome because the former
appears to hold insufficient commercial appeal to the English clubs who would be asked to act as
hosts. The former option itself raises intriguing questions in so far as attempts by governing
bodies to maintain the traditional structure of national Leagues in Europe by refusing permission
for such cross-border moves collides with EC rules governing free movement (albeit not in the
case of Anglo-Scottish adjustments, which are internal to a single Member State).
7 Case C-415/93, supra note 2.
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shaping the application of the law.8 The challenge for sport is to devise rules that
serve these interests, which are peculiar to organized sport, without falling foul of
EC law. In Bosman the European Court rejected attempts to demonstrate that two
distinct existing practices in professional football were compatible with the Treaty
provision governing the free movement of workers, Article 39 (ex 48) EC. Both
the system governing the transfer of players between clubs and the rules requiring
discrimination on the basis of nationality in European club football competitions
were found to violate that provision. Adjustments have been made to the transfer
system,9 while the nationality rules have been abandoned in so far as they apply to
EU nationals.

‘Mutual interdependence’ of participants is a feature that distinguishes sport
from ‘normal’ industries. But key questions include: how much ‘special’ treatment
does that feature justify? What other features are distinctive to sport, and how
much special treatment do they justify? And how precisely is that ‘special’
treatment recognized within the framework of EC law? What is at stake here is an
anxiety to connect the incentives at play in the sports industry, which generate
unusual patterns of internal regulation designed to reflect inter alia the mutual
interdependence of participants, with the application of orthodox legal rules to the
chosen arrangements. Are ‘legitimate’ sporting practices outside EC competence
entirely? Or are they merely capable of exemption from the basic prohibitions
found in core provisions such as Articles 12, 39 or 81 EC? It is hem that the most
awkward questions about the true character of the ‘EC law of sport’ arise, and the
complexity of the inquiry is driven first by the eccentric cultural and economic
nature of sport, second by the appreciation that sport is propelled by very different
motivations in its professional context when contrasted to its recreational/amateur
dimension and third by the constraints imposed on the relevant EC supervisory
institutions by the fundamental constitutional point that the EC has no general
Treaty-based competence to regulate sport.

Exposure of the intellectual challenge presented by the matter pre-dates
Bosman. The European Court of Justice confirmed, in a pair of cases, decided in
the 1970s that EC law is in principle capable of application to sport. In both
Walrave and Koch v. Union Cycliste Internationale10 and Donà v. Mantero,11 the
Court explained that insofar as sport constitutes an economic activity, it falls
within the scope of application of Community law. Sport was not then and is not
now a matter explicitly subject to supervision under the EC Treaty, but insofar as
sport generates practices of economic significance it is affected incidentally by the
principles of EC law. Sport offers an appealingly instructive case study of how the
law of the EC may exercise a wider influence on the autonomy of public and

8 For comment at the time of the judgment see annotation by Weatherill 1996, 991; O’Keeffe
and Osborne 1996, III; Séché 1996, 355. For general overview see Dubey 2000, Ch. 2.
9 See further below, Sect. 9.4.7.2.
10 Case 36/74, [1974] ECR 1405.
11 Case 13/76, [1976] ECR 1333.
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private actors in the Member States than a formal inspection of the text of the
Treaty may lead one to expect, primarily because of the extended reach of the rules
governing the building of an integrated, competitive market.12 However, the pair
of cases from the 1970s also demonstrated the contortions forced on the Court as it
struggled to accommodate sport’s peculiarities within the orthodox framework of
EC law. Faced with the alarming prospect that selection of players for national
representative teams could be condemned as discrimination on grounds of
nationality contrary to the rules of the Treaty, the Court in Walrave and Koch
nervously concocted a category of practices which it described as of ‘purely
sporting interest’ and having ‘nothing to do with economic activity’13 which lie
beyond the scope of the EC Treaty. Nationality-based rules governing selection for
national teams competing at international level fell conveniently into this category
and could accordingly be applied without fear of challenge derived from EC law.
Attempts to provide an intellectually satisfying explanation for this stance are
awkward. Admittedly, the EC Treaty catches only ‘economic’ matters, but both
the staging of international matches and the elevation of a player to the status of
international have direct economic consequences, so it is unconvincing to argue
that such rules escape the scope of the Treaty as in some way bereft of economic
purpose or effect. Probably what is at stake is some elusive notion that the very
structure of sport at the international level is founded on nationality discrimination
and that this precludes disruption caused by the EC Treaty. In Bosman the Court,
following the vigorous line pressed on it by Advocate-General Lenz, refused to
extend this concession to nationality discrimination in club football, which it
treated as incompatible with EC law, but it did nothing to rationalize the true
jurisprudential basis of the so-called ‘purely sporting interest’ exception.14 And
probably there is no such clean-cut basis.15 What is at stake here is sport as an
oddity. The desirability of welding national markets into a wider more competitive
European market may constitute the fundamental assumption of much of EC trade
law and policy, but in sport national Leagues and national representative teams

12 Cf. for comparable narratives in other sectors, Scott 1998; Weatherill 1997. Much food for
thought about, and examples of, this spillover may be digested from the essays contained in Craig
and de Burca 1999.
13 Case 36/74 supra note 10, Para. 8. Cf. Case C-415/93 supra note 2, Para. 76.
14 In fact, if anything it confused it, by referring to justification of such practices (Para. 76),
which implies they in principle fall within the scope of EC law, whereas A-G Lenz took the more
orthodox line of treating such practices as falling outwith the scope of EC law in the first place.
See Weatherill 1999, p. 354.
15 For an extended discussion see Dubey 2000, Ch. 5, in which an ambitious case is made for the
preservation of nationality discrimination at the higher levels of the club game (for comments, see
Weatherill 2002, 901–4). See also McCutcheon 2000, pp. 127–140. Pending before the Court is
Case C-438/00, Deutscher Handballbund eV v. Maros Kolpak on the compatibility of nationality-
based eligibility rules in handball with the EC/Slovakia Association Agreement; A-G Stix-Hackl
delivered her Opinion on 11 July 2002.
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remain accepted building-blocks of the industry’s structure. They are, in short, the
‘rules of the game’.16 EC law does not apply to sport in precisely the same way
commonly accepted in other sectors, but this is not to say that satisfactory com-
promises cannot be found within which the ‘objective character of the law’, which
in Bosman the Court ringingly insists must not be diminished,17 can also recognize
the objective character of sport. The question: is this being fairly and coherently
achieved?

9.3 Recent Judgments of the Court

Two judgments of the Court in April 2000 stand together as the most significant
explorations of the friction-laden interface between EC law and sport since the
Bosman landmark of 1995. They are Deliège v. Ligue de Judo18 and Lehtonen
et al. v. FRSB.19 Both rulings are significant in the enduring quest to identify a
satisfactory basis for determining when a measure exerts a sufficient impact on
trade patterns to impose an obligation on the rule-maker to show justification on
terms recognized by EC law. This aspect escapes the scope of this paper.20 In both
rulings the Court repeated the familiar principle that sport is subject to Community
law only in so far as it constitutes an economic activity and confirmed that rules of
sporting interest imposed for reasons that are not of an economic nature escape the
reach of the EC Treaty.21 It supplemented this observation with the insistence,
already clear in Bosman and, before that, in Walrave and Koch, that such a
restriction on the scope of application of EC law must not exceed its proper
objectives and that it cannot be relied on as a basis for excluding the whole of a
sporting activity from the ambit of EC law.

In Deliège the Court was asked by the referring national court to deal with
matters of EC law pertaining to the selection of judokas for international com-
petition by national judo federations. The matter was distinguishable from the
rules at stake in Walrave and Koch and in Bosman. The selection rules at issue in
Deliège did not determine the conditions governing general access to the labour
market not did they contain clauses limiting the number of participating nationals
from other Member States. Moreover, the rules did not relate to a tournament
involving competition between national teams, but rather to a tournament in

16 This is explored in more depth and breadth in Sect. 9.5 below.
17 Case C-415/93 supra note 2, Para. 77 of the judgment.
18 Cases C-51/96 & C-191/97, [2000] ECR I-2549.
19 Case C-176/96, [2000] ECR I-2681.
20 On Deliège in particular see Van den Bogaert 2000, 554. For recent exploration, including a
comprehensive collection of the cascade of comment, see Snell 2002.
21 Paras. 41–43 of the judgment in Deliège, Paras. 32–34 of the judgment in Lehtonen.
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which, once selected, the athletes then competed on their own account. The Court
stated that although such selection rules

‘inevitably have the effect of limiting the number of participants in a tournament, such a
limitation is inherent in the conduct of an international high-level sports event, which
necessarily involves certain selection rules or criteria being adopted.’22

It concluded that a rule requiring professional or semi-professional athletes
aspiring to take part in competition to have been authorized or selected by their
federations in order to participate in a high-level international sports competition,
which does not involve national teams competing against each other, does not in
itself constitute a restriction on the free movement of services prohibited by
Article 49 (ex 59) EC, provided that it derives from a need inherent in the orga-
nization of such a competition. The final determination of whether the particular
rule challenged by Ms Deliège fell foul of this test was left to the national court,
which represents the orthodox division of function under the EC system of pre-
liminary references found in Article 234 EC. The European Court in Deliège
displayed a readiness to leave to sporting organizations considerable leeway in
fixing rules governing participation in events.

Lehtonen concerned transfer rules in the sport of basketball. These rules are
applied by national federations, under the supervision of the FIBA, the International
Basketball Federation. In short, they provide for differential treatment of transferred
players depending on the ‘zone’ in the world from which they are treated as having
originated. The Court decided the case on the basis of Article 39 EC, the Treaty
provisions that had formed the legal foundation of Bosman. The Court stated that
the Treaty precludes the application of rules laid down by a sporting association
which prohibit a basketball club from fielding players from other Member States in
matches in the national championships where they have been transferred after a
specific date, if that date is earlier than the date applicable to the transfers of players
from certain non-member countries, unless objective reasons concerning only sport
as such or relating to the position of players from a federation in the European zone
and that of players from a federation outside the European zone justify such dif-
ferent treatment. The national court would be the ultimate judge of whether such
justification was present. The Court in this way admits that EC law could be used as
a basis for intervention in the conduct of sporting competitions. But the ruling in no
way prohibits the possibility of devising acceptable even-handed transfer ‘dead-
lines’ during a season, after which no transfers are permitted. Such rules might
restrict commercial freedom, but the Court in Lehtonen explicitly acknowledged
the role of such deadlines in ensuring the regularity of competition. It shrewdly
observed that transfers late in the season may upset competitive balance and
damage the effective functioning of a championship, especially, where, as in the

22 Para. 64 of the ruling.
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case itself, the national league is won on the basis of late-season play-off matches.23

As in Bosman, so in Lehtonen; the rules under scrutiny in casu appeared inapt to
achieve the ends claimed to be pursued, but adjusted rules, designed more carefully
to reflect the particular needs of organized sport, are by no means excluded by the
Court in its interpretation of the application of EC trade law. This is not an
exemption allowed to sport, but nor is it an insensitive subjection of sport to the
‘normal’ assumptions of EC law.

Both Deliège and Lehtonen assume that sports bodies are in principle permitted
to set the parameters within which their sports shall be run and that the rules of the
EC Treaty will not intervene, even if an incidental effect on the liberty of eco-
nomic actors can be demonstrated. Insofar as the objective character of EC law is
being developed with respect for the objective character of sport, then a judicial
route towards Fair Play is being trodden.

9.4 Recent Decisions of the Commission

Bosman itself, like Walrave and Koch and Donà v. Mantero twenty years earlier,
drew attention to the difficulties in reconciling the assumptions of the sports
industry with the imperatives of EC law. The Court had confined itself to the law
of free movement in Bosman, and did so again in Deliège and Lehtonen, but the
Commission has lately been confronted by the need to apply the Treaty rules
governing competition in order to resolve most of its outstanding cases. These
cases are examined in this Part. The Commission has had an unenviably ill-defined
task as it found itself faced with a need to shape a policy on sport and to dear the
backing of individual complaints. A broader assessment of its handling of the
competition rules is provided in Sect. 9.5, before Sect. 9.6 surveys sport in a social
and cultural context.

The Commission’s brief memorandum of 5 June 2002 reports that

‘Commissioners Monti and Reding in particular have engaged in constructive discussions
with sporting organizations over the last two years. […] As a result, the sporting orga-
nizations have put into effect very important changes to bring their rules into line with
their legal obligations, bringing about better legal security to sport as a basis for future
economic and sporting development, and a better deal for fans and consumers.’24

The memorandum records the Commission’s satisfaction over the recent clo-
sure of a number of cases. In the sports sector, the Commission has been busier
than the Court since Bosman and there is here a discernible feel that the Com-
mission intends to draw a line under its adventures, and, moreover, with a sigh of
relief. Neither Mr Monti nor Ms Reding, Commissioners for Competition and
Culture respectively, have gathered much popular approval for their engagement

23 See especially Paras. 53–56 of the judgment.
24 MEMO/02/t27. ‘The application of the EU’s competition rules to sports’, 5 June 2002.
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with the sports sector and, at times of potentially radical institutional change
within the Union s architecture, it would be unrealistic to suppose that such per-
ceptions do not colour choice of priorities.

9.4.1 Football Players’ Agents

Pursuant to its rules on football player agents, FIFA, the global governing body for
football, had acted to prevent players employing agents not licensed by FIFA. This
constitutes a classic anti-competitive barrier to entry to the market for supply of
professional services. The Commission considered the matter worthy of investi-
gation25 but subsequently chose to recognize the need for FIFA to regulate the
profession as long as access remains open and non-discriminatory. It accepted
FIFA’s adjusted requirements that an agent must pass a test and take out profes-
sional liability insurance, as well as agreeing to a Code of Professional conduct
covering matters of transparency and honesty. In April 2002, the Commission
expressed itself content that the contribution to raising standards and protecting
consumers from unscrupulous operators allowed it to approve amended FIFA
rules, albeit on an informal level.26

9.4.2 Formula One

A four-year Commission investigation into the Fédération Internationale d’Auto-
mobile (FIA) and the companies involved in Formula One motor racing as now
been brought to an end. Notifications had been made in 1997,27 and in 1999 the
Commission had issued a statement of objections targeted in particular at the
alleged over-mighty role of the FIA, which acted as regulator of the sport while
also actively pursuing commercial exploitation. After long and occasionally public
and acrimonious negotiations the FIA agreed to change its rules.28 The agreed
modifications ensure that the rule of FIA is limited to that of a sports regulator, and
are designed to excise the risk of commercial conflicts of interest. Certain perni-
ciously anti-competitive restrictions, designed to suppress the growth of new
motor sports, have been abandoned, so that, for example, circuit owners hosting

25 IP/99/782, 21 October 1999.
26 IP/07/585, 18 April 2002.
27 OJ 1997, C 361/7.
28 Formula One, economically powerful and quick to threaten to move its operations beyond the
EU’s borders, has also been a tough nut for the legislature to crack; the Tobacco Advertising
Directive, annulled by the Court in Case C-376/98 Germany v. Council and Parliament [2000]
ECR I-8419, contained (now redundant) concessions to the industry. On the background see
Khanna 2001, 113.
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Formula One races will no longer be contractually restrained from staging other
events that may compete with Formula One, nor will broadcasters be induced to
commit exclusively to Formula One. FIA rules will not be used to prevent or
impede new competitions unless justified on grounds related to the safe, fair or
orderly conduct of motor sport. Appeal procedures against FIA have also been
strengthened. The Commission announced its intention to take a favourable view
of the new arrangements29 and in October 2001 it did so, albeit at an informal
level.30

9.4.3 The ‘Mouscron Case’

A stadium owner in Lille, in France, had been refused permission by UEFA,
football’s governing body for Europe, to stage a UEFA Cup tie for which a
Belgian side, Excelsior Mouscron, had been drawn as the home side. Presumably
the prospect of increased revenue lay behind the desire to switch venues a short
distance across a national border, but UEFA refused to depart from its rules
requiring the match to be played in Belgium, the home side’s country. The
Commission rejected a complaint on the basis that this constituted a sporting rule
that formed a necessary part of the organization of the competition. Home teams
play at home. The rule was treated by the Commission as falling outside the scope
of the Treaty’s competition rules.31

9.4.4 Multiple Club Ownership

Rules forbidding a person owning more than one club participating in a particular
tournament are directed at maintaining a sense of uncertainty of outcome and
genuine competition that would be undermined by any whiff of collusion or match-
fixing. UEFA’s rules restricting multiple ownership of football clubs participating in
European club competition were examined in 1999 by the Court for Arbitration in
Sport (CAS), an arbitral body established by the industry and based in Lausanne.
CAS decided such rules were lawful, examining the matter from the perspective of
both EC and Swiss law.32 Having regarded the Walrave and Koch ‘sporting
exception’ as unworkable, the CAS proceeded to find the rules did not appreciably
restrict competition within the meaning of Article 81(1). Moreover, it treated the

29 OJ 2001, C 169/5.
30 IP/01/1523, 30 October 2001.
31 IP/99/956, 9 December 1999, IP 99/956, 9 June 1999.
32 CAS 98/200, AEK Athens and Slavia Prague v. UEFA, 20 August 1999. See generally on the
CAS, Beloff, Kerr and Demetriou 1999, Chs. 8.101–8.108.
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rules as necessary in any event to achieve the legitimate objective of securing a
properly functioning and credibly competitive league and proportionate to that end,
for the CAS was unpersuaded that ex post control over match-fixing (for example,
by the imposition of criminal penalties) was adequate. Subsequently the Commis-
sion issued a preliminary conclusion that the rule could fall outside the Treaty
competition rules, citing both the CAS decision and the Court’s recognition in
Bosman of sport’s legitimate objectives, although it required further information to
satisfy itself of the absence of less restrictive means of preserving the integrity of
competitions.33 In June 2002 the Commission finally announced its termination of
this investigation.34 It recorded its view that the purpose of the rule was to guarantee
the integrity of sporting competition and that the limitations on commercial freedom
imposed by the rule did not extend beyond what was necessary to ensure the
legitimate aim of preserving uncertainty about results. The Commission treated this
as a case of a rule that undeniably interfered with commerce in the sector yet which,
given its contribution to honesty in sports practice, fell outside the scope of the
Treaty competition rules provided it was applied in a non-discriminatory manner.

9.4.5 Anti-doping Rules in Swimming

In August 2002 the Commission rejected a complaint brought by swimmers who
had been banned from competitions for doping offences by the International
Olympic Committee and FINA, swimming s governing body.35 The Commission
emphasized the autonomy allowed to sporting organizations to ensure the integrity
of their events. The anti-doping rules facilitated the smooth functioning of sporting
competition; they were necessary to combat doping effectively; and their restric-
tive effects did not exceed those necessary to achieve this objective. Viewed in
their proper context, they did not fall within the prohibition contained in Articles
81 and 82 EC.

9.4.6 Ticket Distribution for the 1998 Football World Cup

This is a formal Decision which imposes a fine. The Commission condemned the
CFO, the organizing committee for the 1998 World Cup football tournament,
staged in and won by France, for violation of Article 82 of the EC Treaty and
Article 54 of the EEA agreement.36 Discrimination in the sale of tickets to the

33 OJ 1999, C 363/2.
34 IP/02/942, 27 June 2002.
35 IP/02/1211, 9 August 2002.
36 Decision 2000/12 1998 Football World Cup OJ 2000, L 5/55.
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general public was at the heart of the abusive practices. The majority of tickets
were distributed to recipients such as national football federations, official tour
operators and sponsors, but 28.12 per cent of tickets, some 749,700, were dis-
tributed by the CFO direct to the general public. This bloc of tickets was first put
on sale in 1996 but purchase was restricted to buyers able to provide a postal
address in France. Only from 22 April 1998 did the CFO, under pressure from the
Commission, alter its practice and sell tickets to members of the public able to
provide an address within the EEA, but by then roughly three-quarters of the
relevant bloc of tickets had been acquired by eager French buyers. Given the
artificial structure of supply and demand imposed on this market, it is no surprise
that in June 1998, during the tournament itself, games throughout France were
typically preceded by heavy selling of match tickets by local residents to foreign
visitors, often at prices far above those initially charged by the CFO.

The definition of the relevant product market in the Decision is notable for its
explicit reliance on the ‘SSNIP’ test, which plays an important role in the Com-
mission’s 1997 Notice on the Definition of the Relevant Market for the Purposes of
Community Competition Law.37 This provides that a relevant product market will
normally be confined to a single product or service if a small but significant non-
transitory increase in the price of that product or service (in the range of 5 to 10 per
cent) does not lead to any measurable change in consumer demand in favour of
substitutable products or services. The Commission concluded that an increase of
at least 10 per cent in the price of match tickets would not have resulted in a
significant switch in demand by the general public to competing products. It
considered that from the consumer’s perspective the market for match tickets for
the Football World Cup stands alone; and, moreover, supply-side substitutability
of tickets, via national federations and tour operators, was not treated as providing
a realistic possibility of affecting the CFO’s conduct The relevant geographic
market was ‘at least all countries within the EEA’.38 Consumers readily travel
considerable distances to attend an event of such magnitude. Given such a tight
market definition, a finding that the CFO possessed a position of dominance was
inevitable. Accordingly, the CFO held a ‘special responsibility’ not to conduct
itself in manner that would impair undistorted competition.39 As a dominant
supplier, the CFO was required to offer tickets on a non-discriminatory basis to the
general public throughout the EEA,40 and, since it had failed to do so, it was
condemned for abusive conduct constituting the imposition of unfair trading
conditions on residents outside France which resulted in a limitation of the market
to the prejudice of those consumers.

37 OJ 1997, C 372, Paras. 15, 17, 40 of the Notice.
38 Para. 77 of the Decision.
39 Para. 85, citing Case T-83/91, Tetra Pakt II, [1994] ECR II-755, Case 7/82, GVL, [1983] ECR
483.
40 The Commission cited Football World Cup in insisting on this principle in the (rather more
important!) subsequent Decision 2001/892 Deutsche Post OJ 2001, L 331/40.
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Security issues are, of course, notoriously relevant in the planning of major
football tournaments and spectator segregation may be required. So circumstances
will arise where blocks of tickets could properly be limited to fans of a particular
team. But the blanket discrimination practised by the CFO could not be justified as
a targeted response to threats of disorder.41 The Commission is to be congratulated
on a rigorous application of the proportionality principle which ensures that the
peaceful majority do not have to suffer because of the excesses of the minority of
supporters.42

This was a case of discrimination on the basis of residence which constituted
indirect discrimination on the basis of nationality. As the Commission makes
explicit, this type of abuse offends against ‘fundamental Community principles’.43

Nonetheless, the fine imposed, described as ‘symbolic’44 was just € 1000. The
Commission observed that the ticketing arrangements were similar to those
adopted for previous World Cup Finals and added rather opaquely that the issues
raised ‘are of such a specific nature as not to enable conclusions to be easily drawn
from previous Commission decisions or case law of the Court of Justice’.45 This is
not a convincing explanation. Admittedly, an earlier Decision finding infringe-
ments of EC law in the ticket distribution system for the 1990 World Cup held in
Italy did not address the matter of ticket sales to the public directly. It concerned
impermissibly restrictive sales terms for tour packages.46 No fine was imposed.
But it is hard to argue that discrimination on the grounds of residence, an accepted
violation of ‘fundamental Community principles’, is truly an issue of ‘a specific
nature’ such as to merit such a small fine even if no Decision on the point in this
particular sector has previously been recorded. It is hard to avoid the suspicion that
the principal explanation for the mild sanction applied to such a blatant infraction
rests in a degree of mishandling of the dossier by the Commission.47 It is par-
ticularly perplexing that the Commission’s intervention to press for elimination of
discrimination came as late as February 1998, by which time the majority of the
relevant tickets had long been sold in an abusive manner. The Commission had
dealings with the CFO in June 1997, when it received a notification at a time when
discriminatory practices were already being pursued. There was, it seems, more to
the negotiation than was the subject of that notification, but it is left strikingly
vague in the Decision whether the CFO misled the Commission or whether the
Commission decided to turn a blind eye to what was happening.

41 See especially Para. 109 of the Decision.
42 Cf. the disproportionate but unchallenged response to incidents of violence involving English
football supporters during the 1980s discussed in Evans 1986, 510.
43 Para. 102; also Para. 122.
44 Para. 125.
45 Para. 123.
46 Decision 92/521 Distribution of Package Tours during the 1990 World Cup, OJ 1992, L326/
31.
47 See Weatherill 2000, 275 for discussion inter alia of inconsistency in the handling of my
complaint to the Commission.
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The deterrent value of the Decision may be thought negligible in the light of the
tiny fine imposed, notwithstanding the parting shot in the Decision to the effect
that such a lenient policy cannot be expected in future, but it is reassuring that
ticket sales to the general public of the EU for the 2000 European football
championships, held in Belgium and the Netherlands, were approved by the
Commission48 and duly conducted without any discrimination rooted in nationality
or residence.

9.4.7 The Player Transfer System

9.4.7.1 Bosman Remembered

The transfer system in football, damaged but not eliminated by the ruling in
Bosman, has mutated over the last century and may be found in different guises in
different jurisdictions at different times.49 However its essence is simply described.
Players were unable simply to move freely between clubs in the exercise of their
contractual freedom. Under rules enforced by football authorities across the world,
a club is permitted to field a player in an official match only once it has secured the
player s registration, held by the previous employer. That registration will be
released only when the previous club is satisfied with the terms offered by the new
club, which has typically involved payment of a fee. Bosman had fallen foul of the
transfer system when he had found himself prevented from joining a French club
because the Belgian club which held his registration refused to release it, even
though Bosman’s contract of employment with the Belgian club had come to an
end.

The Court, having acknowledged sport’s ‘considerable social importance’ and
embraced as legitimate ‘the aims of maintaining a balance between clubs by
preserving a certain degree of equality and uncertainty as to results and of
encouraging the recruitment and training of young players’,50 nonetheless came to
the conclusion that the transfer system in professional football constituted a vio-
lation of Article 39. The Court regarded the means employed in the football
industry as inapt to achieve ends which might be capable of justification in
principle. The Court did not consider that the transfer system acted as an effective
method of maintaining balance between clubs. It did not preclude richer clubs
buying the best players. Moreover, the Court observed that only a handful of
young players repay clubs’ investment in them by making the professional grade,
so fees received are unpredictable and unrelated to the actual costs incurred. The

48 IP/00/591, 8 June 2000.
49 A-G Lenz’s Opinion in Bosman, cited supra note 2, contains an overview. See also Blanpain
and Inston 1996; Greenfield 2000, Ch. 8; Dubey 2000, pp. 272–317, 569–583.
50 Case C-415/93 supra note 2, Para. 106.
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system was hit-and-miss, rather than a carefully constructed distributive mecha-
nism. The Court concluded that ‘the same aims can be achieved at least as effi-
ciently by other means which do not impede freedom of movement for workers’.51

9.4.7.2 Beyond Bosman: The Commission’s Agreement
with the Football Authorities

The judgment required alterations to be made to the transfer system as it applied to
players in Bosman’s position, whose contract of employment had expired and who
wished to exercise their right to migrate between Member States of the EU. Clubs
have reacted to the judgment by seeking to like star players on longer (and more
lucrative) contracts. Patterns of expenditure on players have altered. Transfer fees
are still paid, sometimes at very high levels,52 but wage increases have been more
striking. Money that had previously been allocated to inter-club payments for
transfers has been more likely to find its way into players’ wages.53

It is readily arguable that the transfer system rested on even shakier foundations
than the Bosman ruling itself suggested. In particular, although the Court in
Bosman declined to consider the matter from the perspective of the competition
rules in the EC Treaty, it seems highly probable that, had it addressed that matter,
it would have condemned the practices as unlawful restrictions on trade in players
imposed ‘horizontally’ between employers, involving also governing authorities in
sport. This was clearly the view expressed in the case by Advocate-General Lenz.
It is important to appreciate that the competition rules are lurking in the back-
ground, for they could readily be employed to strike at persisting remnants of the
transfer system that would not be imperilled by the invocation of Article 39 EC. In
particular, EC law was predictably susceptible to more vigorous deployment to
slice away at transfer systems operating within a single State, to assist even non-
EU nationals and to attack restraints imposed by the football industry on the
mobility of players whose contract has not expired.54 So it has proved, at least in

51 Para. 110 of the judgment; and see more fully (on this as on so many other things) the Opinion
of A-G Lenz.
52 And sometimes to the dismay of investors; the potential conflict of interest between economic
and sporting motivation was illustrated by disquiet expressed over Manchester United’s purchase
of Rio Ferdinand, then under contract to Leeds United, in summer 2002 for £ 28 million; e.g.,
‘Unappreciative investors cry foul at depreciating asset’, Financial Times, 23 July 2002, p. 21:
analyst Stephen Ford is quoted as suggesting that Manchester United shareholders ‘may have
preferred to see less money risked in player trading and more returned through the certainty of
dividends’.
53 Cf. Dobson and Goddard 2001, pp. 90–101 & Ch. 4; O’Leary and Caiger 2000, Ch. 16;
Antonioni and Cubbin 2000, 157.
54 That, in any event, was the trio of prospects for future litigation that I identified in my
Annotation of the ruling for this Review, Weatherill 1996, 1019–1031. See also Thill 1996, 89;
Morris, Morrow and Spink 1996, 893; Hilf 1996, 1169; Spink 1999, 73.
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part,55 and some of the potential wider implications of Bosman have been
instrumental in encouraging the shaping of a revised system.

The Court in Bosman ruled against the prevailing transfer system but, accepting
the general argument that football is ‘special’, left space for the industry to choose
how to re-arrange itself. And the transfer system lives on, albeit in modified and
scaled-down fashion. In March 2001 it was announced that, after extended and
sometimes acrimonious discussion, an agreement had been reached between the
Commission and football’s governing bodies for the world, FIFA, and for Europe,
UEFA. The Commission went so far as to announce that the deal of March 2001
had been ‘formalized’ through an exchange of letters recorded in a Commission
Press Release56 between Mr Monti and the President of FIFA, Mr Sepp Blatter. In
the aftermath of this legally ambiguous ‘compromise’ the International Federation
of Professional Footballers’ Associations, FIFPro, which had been heavily
involved in the negotiation until at a late stage it walked away in dissatisfaction at
what was being proposed and ultimately agreed in March 200l,57 seemed a likely
source of legal challenge to this deal. However, FIFPro’s anxieties have been
addressed58 and in August 2001 FIFA and FIFPro were able to strike an agreement
about FIFPro’s participation in the implementation of the new rules, which entered
into force on 1 September 2001.59 Eventually, in June 2002, the Commission
closed its investigation, declaring ‘the end of the Commission’s involvement in
disputes between players, clubs and football organizations’.60 Commissioner
Monti stated: ‘The new rules find a balance between the players’ fundamental right
to free movement and stability of contracts together with the legitimate objective
of integrity of the sport and the stability of championships’.

The key features of this system that the Commission is prepared to treat as
compatible with EC competition law and the law of free movement provide that in

55 On litigation, potential and actual, see Gardiner and Welch 2000, pp. 107–126; McAuley
2002, 331.
56 IP/01/3 14, ‘Outcome of discussions between the Commission and FIFA/UEFA on FIFA
Regulations on international football transfers’, 5 March 2001: ‘formalisées’ in French, ‘formell
besiegelt’ in German, phrases which, like the English version, will perplex the EC lawyer. Cf.
Egger and Stix-Hackl 2002, 81, 90–91.
57 ‘We don’t accept this accord […] It creates a new category of workers at European level –
footballers who will not benefit like others from the same social protection’, Laurent Dennis,
FIFPro spokesperson, quoted in The Independent, ‘New transfer system threatens stability of the
game’, 7 March 2001, p. 28.
58 On discontinued proceedings before the Belgian courts, see Bennett 2001, 180. At EC level, a
players’ union brought an application claiming illegal failure to act on a complaint about the
transfer system in Case T-42/01, SETCA-FGTB v. Commission, but the case was removed from
the Court’s register on 24 Jan. 2002, and the complaint (COMP/36.583) was rejected on 30 May
2002 as part of the Commission’s closure of the investigation. Relevant documentation is
collected at http://europa.eu.int/comm/sport/key_files/circ/a_circ_en.html.
59 See Dabscheck 2003.
60 IP/02/824, ‘Commission closes investigations into FIFA regulations on international football
transfers’, 5 June 2002. The Commission does not propose to take the matter on to a formal plane.
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the case of players aged under 23, a system of training compensation should be in
place to encourage and reward the training effort of clubs, in particular small clubs;
that there should be the creation of solidarity mechanisms that would redistribute a
significant proportion of income to clubs involved in the training and education of
a player, including amateur clubs; that international transfer of players aged under
18 is to be allowed subject to agreed conditions; that there shall be created one
transfer period per season, and a further limited mid-season window, with a limit
of one transfer per player per season; that there shall be minimum and maximum
duration of contracts of respectively one and five years; that contracts are to be
protected for a period of three years up to age 28 and for two years thereafter; that
the system of sanctions to be introduced should preserve the regularity and proper
functioning of sporting competition so that unilateral breaches of contract are only
possible at the end of a season; that financial compensation can be paid if a
contract is breached unilaterally whether by the player or the club; that propor-
tionate sporting sanctions may be applied to players, clubs or agents in the case of
unilateral breaches of contract without just cause, in the protected period; that
there shall be created an effective, quick and objective arbitration body with
members chosen in equal numbers by players and clubs and with an independent
chairman; that arbitration is voluntary and does not prevent recourse to national
courts.

9.4.7.3 Is the Matter Now Closed?

Under the new arrangements, collectively agreed and enforced restrictions en
player mobility and associated sanctions imposed on contract-breakers are plainly
to be reduced compared with past practice, but football will still be allowed to
maintain arrangements that would not be tolerated in other industries. Is this
lawful?

The Court has interpreted Article 81(1) to exclude agreements concluded in the
context of collective negotiations between management and labour in pursuit of
the improvement of conditions of work and employment.61 Neither the method of
its production nor its content brings the agreement en transfers within the sanc-
tuary recognized by the Court. The level of collective involvement was incon-
sistent and fragmented; the effect is not to improve players’ working conditions. It
is submitted that there is no strong case in favour of an extended interpretation
sufficient to confer such autonomy on the agreement, and that, in particular,
residual restrictions and cross-border labour mobility within the ambit of Article
39 are inapt to benefit from the special treatment carved out by the Court for
collective agreements between employers and employees.

61 E.g., Case C-67/96, Albany International v. Stichting Bedrijfspensioenfonds Textielindustrie,
[1991] ECR I-5751; Case C-2l9/97, Maatschappij Drijvende Bokken BV v. Stichting Pensioen-
fonds, [1999] ECR I-6121.
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But the fact that the matter is in principle subject to the rules of the EC Treaty
does not mean it is unlawful. Sport has special features that deserve respect. In
accordance with Bosman, it should be regarded as legally permissible for football
to devise an internal taxation system to transfer money into the hands of nursery
clubs, as part of a scheme for sustaining a larger number of clubs than would
survive in ‘pure’ market conditions and to diminish gaps in economic strength
between clubs. This would connect with the need to preserve a credibly compet-
itive League, the most persuasive general rationale for permitting the sports
industry autonomy to regulate itself in a more interventionist manner than would
be permitted in other sector.62 Similarly it is submitted that one could readily
accept the permissibility under EC law of ‘transfer windows’, which typically
prevent players being acquired and immediately fielded by a new club in the later
stages of a competition, or rules that forbid a player appearing for more than one
club during a particular competition. Doubtless such rules dampen the market for
player acquisition and exert an incidental effect en patterns of player mobility, but,
by restricting the ability of rich clubs to poach their rivals’ star players at the sharp
end of the season, they serve the legitimate purpose of ensuring the competition
remains credible. Lehtonen already suggests judicial receptivity to such a model.63

Insofar such devices constitute features of the agreement en transfers brokered by
the Commission, it is my submission that they are capable of being treated as
compatible with EC law as contributions to fulfilment of the wider mission to
maintain a degree of competitive equality and a form of organizational solidarity
within the sport.

Collective attempts to impose restrictions on the ability of players to contract
with their preferred employer, even where that involves a breach of an existing
contract, also feature in the ‘compromise’. For example, up until the age of 28 a
player must abide by a contract for at least three years or else suffer a suspension
imposed by the game’s governing authorities. This goes beyond the generally
applicable ‘transfer window’ and instead envisages collective action designed to
encourage observance of an individual contract rather than simply leaving the
matter to applicable national law. It is submitted that this contribution to stabi-
lizing club squads goes beyond the space allowed by the Court’s acceptance in
Bosman that in view of the ‘considerable social importance of sporting activities
and in particular football in the Community, the aims of maintaining a balance
between clubs by preserving a certain degree of equality and uncertainty as to
results […] must be accepted as legitimate’. This, however, cannot conclude the
argument. In the same sentence of Bosman the Court added that in view of the
importance of sport ‘encouraging the recruitment and training of young players
must be accepted as legitimate’.64 This separate aim may be advanced in defence
of the supplementary collective intervention into contractual negotiation and

62 See generally Sect. 9.2 above.
63 Lehtonen, supra note 19.
64 Case C-415/93, supra note 2, Para. 106.
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compliance envisaged by the newly agreed system. It is indeed explicitly stated by
the Commission in its publications of March 2001 and June 2002 that it accepts the
need to ‘encourage and reward the training effort of clubs, in particular small
clubs’. But it is arguable that on this point the Court, and therefore the Com-
mission, exaggerates the special status of sport. It is simply assumed that sport has
an unusually pressing need to offer inducements to employers to train young
workers. But where is the reason for supposing that a football club is any less
likely to train young employees because they might subsequently quit the company
than a bank or a University would be – and no transfer fee system applies in those
sectors! All employers need to train employees in order to take the benefit of their
skills for as long as they are able to compete successfully in the labour market to
attract them to stay with the company. A transfer system doubtless encourages a
higher level of investment in training than would otherwise occur but what is
missing from the ruling in Bosman and the Commission’s subsequent approach to
the matter is any supplementary explanation why sports clubs should be treated as
a special case on this point. Economic rationales may conceivably exist.65 The
ability of football players is immediately visible on the pitch, so clubs that invest in
training quickly lose the advantage they enjoy in having more information than
predator employees about an employee’s developed skills. Perhaps that generates
an unusually strong unwillingness to invest in training, although a similar rationale
would apply to musicians or actors who are not currently subjected to a transfer
system. For current purposes the point is simply that no such analysis has been
conducted in the context of EU policy-making and that therefore the EU institu-
tions since Bosman have proceeded on the unexplained assumption that sport, and
in particular football, is ‘special’ in its need to protect incentives to invest in youth
training.

From this perspective it is accordingly far from clear that the Commission’s
‘compromise’ agreement with football governing authorities is fully compatible
with EC law.66 It is submitted that the insistence on individual economic freedoms
that is driven by Article 39 EC, supplemented by, and in some factual situations
extended by, Articles 81 and 82 EC, fatally damages attempts to resuscitate a
transfer system claimed to serve the collective interests of the game in so far as
residual restrictions on labour mobility apply, over and above permissible devices
for income distribution and other schemes such as the ‘transfer window’ designed
to stabilize the credibility of a competition.67 But, as mentioned above, FIFPro, the
association of players unions, is apparently not now minded to fund litigation
designed to destabilize the compromise arrangements, and a brave individual
litigant may not be readily forthcoming. Bosman, after all, won his case, but his
career was ruined by boycotts to which he was subject while his legal action was

65 See, e.g., Feess and Muehleusser 2002, 221.
66 It may also be vulnerable to attack under national law, though this will vary State by State.
E.g., for comment on the impact of German law, see Engelbrecht 2001, 49.
67 Cf. Foster 2001.
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pending and fully eight years separated the initiation of litigation from an out-of-
court payment made to him by the Belgian football authorities.

In closing the Commission’s investigation in June 2002, Commissioner Monti,
declaring ‘the end of the Commission’s involvement in disputes between players,
clubs and football organizations’, added that it ‘is understood that EU law is able
to take into account the specificity of sport, and in particular to recognize that sport
performs a very important social, integrating and cultural function’.68 Given the
slender likelihood of litigation, combined with an admission that even the analysis
above suggests that, at worst, the ‘compromise’ is only in limited respects vul-
nerable to a serious challenge based on EC law, one may be inclined to agree with
this mood of all’s well (more or less) that ends well (more or less). One may also
readily appreciate Mr Monti’s desire to trumpet the Commission’s respect for
sport’s diverse strengths. There is little room for doubt that the background
political mood played a rule in encouraging the Commission to find a way to
terminate its dogged pursuit of this matter. Governing authorities in sport are often
skilful in exploiting the fact that their games carry a value measured in news-
worthiness that stands out of all proportion to their importance judged solely by
turnover figures and balance sheets. Sport engages more than economics. In
September 2000 Prime Minister Blair and Chancellor Schroeder were able to find
time in their busy schedules to review the debate and, expressing the view that
dismantling the current transfer system could imperil smaller clubs, they hoped
that ‘the Commission will take into account the special situation that exists in
professional soccer [sic]’.69 The slight to the Commission, by implication guilty of
neglecting that special situation, is plain. It is doubtless appealing to politicians to
grab cheap headlines by ‘defending’ football, especially where no financial
commitment is involved. Subsequently, a letter written by UEFA to Prime
Minister Goran Persson, at a time when Sweden held the Union Presidency, was
conveniently leaked to journalists in early March 2001. It complained that Com-
mission officials were almost impossible to deal with because of their unwilling-
ness to accept the specific needs of the grass roots of the game’ and ‘out of
sympathy with the expressed wishes of governments of their own member states
and the recent [Nice] Declaration’.70 In such an environment striving to close the
file on the transfer system is not inconsistent with the formal independence
guaranteed to and required of the Commission according to Article 213 of the
Treaty but neither is it wholly disconnected from the practical politics of this
sensitive matter.

68 IP/02/824, supra note 60.
69 Press Release No 425/00 of the German Government, 10 September 2000, currently available
at www.eng.bundesregierung.de/top/dokumente/Pressemitteilung/ix_17866.htm.
70 Quotes taken from ‘UEFA fears for future as transfer talks reach impasse’, The Independent, 3
March 2001, p. 26. See Sect. 9.6 below on the Nice Declaration.
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9.4.8 Broadcasting

9.4.8.1 The Economic Context of Sport and Broadcasting

Bosman has been widely treated as a far more significant agent for change in sport in
recent years than is realistic. Of course the judgment has brought to an end intra-EU/
EEA nationality discrimination in club football, and, by generating curtailment of
the scope of the transfer system, it has altered the nature of the relationship between
player and club. But the dominating issue in professional sport over the last decade
or so has been the transformation of the broadcasting sector. Sweeping deregulation
and doses of privatization have combined with extraordinarily rapid technological
change affecting the delivery of media services to convert broadcasting into a
fiercely competitive and volatile sector. It is well known that broadcasting under-
takings, and in particular new market entrants seeking to establish awareness of their
presence among potential customers, have chased the acquisition of rights to
transmit sports events with a zeal that reflects the intense appeal of sports coverage
to viewers. Football and Formula One motor racing top the European tree. Media
companies have vigorously pursued the acquisition of contractual rights and even in
some cases have tried to secure a controlling interest in sports clubs themselves71 or,
at least, a lesser stake that increases their influence on decisions to sell rights.72

Simple economics dictates that the explosion in the number of actors on the demand-
side of the market combined with the relative difficulty in increasing the supply of
truly attractive events leads to vast increases in the prices charged by the sports
industry for broadcasting rights. Even if there are recent indications that the market
is cooling down, at least in relation to demand for the sports events that, though not
rated as top-level, were priced at frankly mysteriously elevated levels in this latest
economic ‘bubble’,73 it is nevertheless plain that rights to broadcast sports events, as
a saleable commodity, have become sufficiently lucrative in recent years to

71 E.g., in 1999 the UK competition authorities blocked a proposed merger between BskyB, a
satellite broadcasting company, and Manchester United, a football club, on the basis that it would
operate contrary to the public interest; cm 4305, 1999. Among other factors it was thought that
competition in the market for acquisition of broadcasting rights would have been restricted by
BskyB’s more intimate involvement with the supply-side and that the gulf between rich and poor
football clubs would be widened. For comment, see Tassano 1999, 395; Harbord and Binmore
2000, 142, and on the broader background, see Bose 1999.
72 E.g., in the UK the consequence of the blocking of the BskyB/Manchester United merger,
supra note 71, has been the acquisition by media companies of minority but not insignificant
stakes in football clubs; see Brown 2000, Ch. 8.
73 Notoriously in 2002 the 72 professional English Football League clubs operating below the
top tier, the Premiership (comprising the leading 20 clubs), found expected substantial income
from sale of broadcasting rights would not after all be forthcoming when the buyer, ITV Digital,
which had attracted far fewer viewers than planned, was placed in administration. Despite dire
predictions no club has (yet) been forced to close as a result. The collapse of the Kirch empire in
Germany also featured broken agreements to pay large sums for rights to broadcast football. Cf.
The Economist, ‘Passion, pride and profit: A survey of football’, 1 June 2002.
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transform the whole structure of professional sport as a commercial enterprise.
Opportunities to sell branded merchandise, such as club shirts, have provided
another explosion of revenue. The fan who pays at the gate is no longer the main
source of revenue for sports clubs. The alteration of the transfer system post-Bosman
is small beer compared with these developments.

So the prominence of EC law’s intervention in sport in recent years is above all
the consequence of the ‘commercialization’ of the sector, in particular as a result
of its close association with the helter-skelter development of the broadcasting
industry. In fact, much of the most economically significant sports-related material
that cascaded into the Commission’s in-tray in the late 1990s was concerned
directly or indirectly with broadcasting. In some respects the Commission’s recent
preoccupation with sport has been driven by its need to monitor the much more
important broadcasting sector, in which it is profoundly anxious to forestall
practices that will facilitate existing incumbents anxiety to impede new entrants.

9.4.8.2 UEFA’s Rules on ‘Blocking’ Matches

In April 2001 the Commission issued a formal Decision concerning UEFA’s
‘blocking’ rules.74 These permit national football associations to prohibit the
broadcasting of matches within their territory during a two-and-a-half hour period
on a Saturday or Sunday corresponding to the normal time at which fixtures are
scheduled in the relevant country. This, one would initially suppose, impedes the
commercial freedom of broadcasters to conclude deals to show ‘blocked’ matches.
On the other hand, it serves the rather differently calibrated value of encouraging
spectators to attend matches ‘live’ and thereby to foster a vibrant atmosphere
inside grounds. The Commission’s market analysis led it to conclude that the rules
do not appreciably restrict competition within the meaning of Article 81(1).75 It
explicitly states that it therefore need not assess the extent to which the televising
of football exerts a negative impact on attendance at matches.76

Intriguingly, a different tune emerges from a reading of the Press Release
concerning this matter. Mr Monti is quoted as observing that the decision ‘reflects
the Commission’s respect of the specific characteristics of sport and of its cultural
and social function’.77 Admittedly the Decision is built on appreciation of the
specific nature of the market for rights to broadcast football matches, just as all
competition decisions take proper account of applicable market conditions, but Mr
Monti’s more ambitious claim that it reflects the Commission’s respect for sport’s
‘cultural and social function’ is disingenuous. It would be more accurate to state

74 Comm. Dec. 2001/478, OJ 2001, L 171/12.
75 Paras. 49–61 of the Decision. The Commission will monitor change in market structure,
particularly in the wake of the ‘Internet revolution’, Para. 56.
76 Para. 59.
77 IP/01/583, 20 April 2001.

9.4 Recent Decisions of the Commission 223



that market analysis conducted under Article 81 has led to a conclusion which
preserves the autonomy of football governing bodies to choose to ‘block’ the
broadcasting of matches. It is not the Commission’s business to embark on an
assessment of sport’s cultural and social function, except in so far as it may be
relevant under Article 81(3), and, even though the criteria governing exemption
are not necessarily wholly incapable of influence by what may be loosely termed
‘cultural factors’,78 such broader considerations are scrupulously excluded from
the formal Decision, which is confined to Article 81(1) alone. The Commission
may here be suspected of seeking to use its Press Release to build up credit for
itself in the face of allegations that its application of EC trade law is liable to
destroy the foundations of sport. Much as one may readily sympathize with the
Commission for the more egregious attacks it has sustained from the sports
industry and some prominent national politicians for its alleged meddling in
matters that do not concern it, it is pertinent to wonder whether it may be storing
up trouble for itself in making extravagant claims about its competence to cater for
cultural and social matters in the application of orthodox EC trade law.

9.4.8.3 Collective Selling of Broadcasting Rights: The Competing
Interests

The decision on UEFA’s ‘blocking’ system is explicitly stated not to prejudice
assessment of collective selling of broadcasting rights to football matches under
Article 81(l).79 This more general issue awaits authoritative Commission treat-
ment. It is truly intriguing.

Sport without uncertainty of result would be like opera. You would know who
is going to die in the end. It might be entertaining; but it would not be sport. So the
establishment of a ‘solidarity fund’ within a sport, to which wealthier clubs are
required to contribute from the proceeds of, inter alia, the sale of broadcasting
rights and ticket income and on which poorer clubs may draw for financial support,
would probably escape supervision under EC competition law. It would not restrict
competition within the meaning of Article 81(1); rather, it is a form of equalizing
arrangement that is essential to sustaining vibrant inter-club competition in a
professional sports league.80 Doubtless a shrewdly-devised balance has to be
struck between rewarding the successful and strengthening the unsuccessful,81 but

78 For a summary of the unclear scope of ‘non-economic’ aspects to Art. 81(3), see Whish 2001,
125–128. Neither Commission nor Court has yet offered satisfactory explanation of the impact of
Art. 151(4) EC on Art. 81 EC, and the issue, which also engages inter alia the impact of Arts. 6
and 153(2), escapes the scope of this paper. For a taste, see Monti 2002, 1057, esp. at 1069–78.
79 Supra note 74, Para. 60 of the Decision.
80 Cf. summary in Roth 2000, Para. 4–150. See also Sect. 9.5 of this paper, below.
81 Much of the economic literature is North American in origin. For analysis, see Dobson and
Goddard 2001, especially Ch. 3. Cf. Rosen and Sanderson 2001, F47, arguing US approaches to
locating balance punish success while European approaches punish failure.
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the key point for present purposes is that, by contrast, incentives to adopt such a
strategy are completely absent from a typical manufacturing or service industry.
The interesting questions in sport then surround the issue of how this peculiar
economic status should be reflected in the legal regulation of practices that are
presented as necessary to secure equality between clubs and uncertainty as to
results. And this is the challenge presented by collective selling.

Collective selling arrangements typically offer prospective purchasers only the
opportunity to compete for one package, comprising the league’s entire output.
Buyers are unable to conclude deals with individual clubs,82 among whom there
would otherwise be competition in selling.83 As the Scottish excursion in Sect. 9.2
of this paper demonstrated, it is plain that clubs would have nothing to sell unless
other clubs agreed to play against them. Fixtures cannot be arranged unilaterally –
this is the nature of sport. But once clubs agree to play against each other, it is
submitted the subsequent decision to sell rights to broadcast matches on a col-
lective basis is capable of restricting competition within the meaning of Article
81(1). So collective selling of broadcasting rights should be carefully distinguished
from arrangements internal to the game which reflect the peculiar economic
interdependence of clubs because it exerts a direct external impact on third party
broadcasters.84 It restricts competition within the meaning of Article 81(1) EC,
insofar as it has an appreciable effect on inter-State trade. It is unlawful unless it is
exempted under Article 81(3). But here, at the stage of exemption, the peculiarities
of organized sport may emerge. The fact that the collective system of selling has
restricted supply will ensure that the price paid by buyers will be higher than the
(aggregate) price that would have been paid for rights sold on an individual basis
by clubs. So collective selling maximizes revenue which can then be shared
between clubs in pursuit of the preservation of competitive equality and a more
attractive spectacle. Moreover, raising revenue on a collective basis is a far more
administratively convenient vehicle for the league to arrange for subsequent dis-
tribution between participant clubs than a model which insists on selling by
individual clubs followed by some form of internal taxation. But how does the
interest of sport in using collective selling to enlarge the pie and to make it easier
to slice weigh against the interest of third party broadcasters, comprising both
current incumbents and potential market entrants, in having a more competitive
market for acquisition of rights?

82 The precise nature of this ‘right’, typically comprising one of access to home matches, is
dictated by national law cf. Beloff, Kerr and Demetriou 1999, pp. 134–6, 153–6; Nitsche 2000,
208; Van den Brink 2000, 359, at 360 and 420, at 422–23.
83 The collectively sold package may be (and increasingly is) broken down into constituent units –
live matches, recorded highlights, etc. – but this does not affect the basic issue, which is the
suppression of sales by individual clubs. On the distinct question of exclusive sale see Fleming
1999, 143.
84 Cf. Cave and Crandall 2001, F4, especially at F18.
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9.4.8.4 Collective Selling of Broadcasting Rights: Legal Straws
in the Wind

The Commission has not decided how to answer this question. It is interesting,
though naturally not decisive as a matter of EC law, that the permissibility of
collective selling of broadcasting rights has been addressed at national level. In the
United Kingdom a decision of the Restrictive Practices Court in 1999 found in
favour of the legality of collective selling arrangements practised within the
English (football) Premier League.85 However, although the judgment is lucid in
its identification of the gains for football flowing from collective selling, it is much
less convincing in its measurement of the losses incurred by (existing and
potential) broadcasters. The deficiency was not the Court’s but rather that of the
now-repealed statute under which the decision was taken, the Restrictive Trade
Practices Act. That Act confined the Court to choosing between the public interest
in maintaining the current arrangements and in having no restrictions al all, and,
statutorily unable to weigh up more nuanced intermediate alternatives,86 it pre-
ferred the former. In Germany, by contrast, collective selling was condemned by
the competition authorities but, in a tribute to the lobbying power of football, it
was subsequently granted statutory approval.87 Of course, a green light under
national law cannot displace the application of Article 81 in the territory of a
Member State, so neither of these two distinct Anglo-German routes to preser-
vation of collective selling can be treated as inevitably durable in so far as inter-
State aspects to the arrangements are involved.

But how will the Commission judge collective selling? In July 2001 it sent a
statement of objections to UEFA, European football’s governing body, complaining
that its arrangements for the sale of broadcasting rights to the ‘Champions League’,
the principal European club competition, infringe Article 81.88 UEFA sells rights
collectively on behalf of all participating clubs and has preferred to sell to broad-
casters on an exclusive basis, typically under arrangements covering a period of
several years. The Commission considers UEFA’s scheme constitutes a substantial
restriction on competition, not least because of the foreclosure of the market to
potential entrants into a sector capable of dynamic evolution, and that, although it in
principle recognizes the need for wealth distribution and solidarity within the sport,
it believes the UEFA arrangements go beyond what is necessary to achieve these
legitimate ends. It is notorious that the rise of the ‘Champions League’ has coincided
with a diminution in the percentage of revenue raised that is shared among clubs

85 Re the supply of services facilitating the broadcasting on television of Premier League
football matches, [1999] UKCLR 258.
86 E.g., in the form of a collectively-sold bloc of matches alongside which remaining matches
could be made available on an individual basis. Cf. Szymanski 1986, Ch. 23; Spink and Morris
2000, p. 165.
87 Para. 31 Gesetz gegen Wettbewerbsbeschränkungen, as amended with effect from 1 January
1999.
88 IP/01/1043, 20 July 2001.
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outside the game’s elite. Moreover, the vast rewards on offer to the small pool of
clubs able regularly to participate in the ‘Champions League’ may conceivably have
made a significant contribution to weakening the competitive health of national
league championships. One may accordingly suspect that the Commission, in
seeking to apply Article 81 to break up collective selling of exclusive deals in the
face of the sports industry’s objection that such arrangements are essential to sustain
internal organizational solidarity, has cunningly picked out the softest target. UEFA
duly responded by proposing an amended system involving, in short, an ‘unbun-
dling’ of the package of rights available for purchase. More operators, including
internet content providers as well as more traditional public and private broad-
casters, will be able to acquire a degree of involvement in the coverage of the
Champions League. The Commission is favourably disposed to this plan for com-
petitive diversification which, it considers, will benefit football fans while also
assisting the growth of new technology in the media sector.89

In this case the Commission explicitly and scrupulously observes that it is not
objecting to collective selling of sports rights as such.90 But this case carries an echo
of the Commission’s intriguingly ambitious hint in its December 1999 ‘Helsinki
Report on Sport’,91 that assessment of the compatibility of collective selling
arrangements with Article 81 can legitimately involve analysis of the degree to
which the revenues raised are shared throughout the sport. In the Helsinki Report,
the Commission grouped features such as the notion of solidarity in sport, whereby
the top of the professional game is connected to the humble ‘grass roots’, under the
rubric of the ‘European Sports Model’. The Commission commented that any
possible exemption granted to collective selling arrangements would have to take
account of the benefits for consumers and the proportionate nature of the restrictions
in relation to the end in view. This is orthodox fare under Article 81(3) EC. It
observed that it is therefore appropriate ‘to examine the extent to which a link can be
established between the joint sale of rights and financial solidarity between pro-
fessional and amateur sport, the objectives of the training of young sportsmen and
women and those of promoting sporting activities among the population’. In similar
vein Commissioner Monti has cautiously suggested that ‘financial solidarity
between clubs or between professional and amateur sport’ could be a relevant factor
in assessing whether to grant an exemption to collective selling.92 This is strikingly
less orthodox as an articulation of the matters that are properly taken into account
under Article 81(3). This line of thinking suggests use of the power to exempt
restrictive selling practices as a method for insisting that sellers also take care to
foster the social and educational function of sport by sharing proceeds throughout

89 IP/02/806, 3 June 2002; OJ 2002, C 196/3. So, e.g., in the UK live Champions’ League
matches were available only on ITV in 2002/03, but a greater number of live matches, screened
by both ITV and Sky, will be available from 2003/2004.
90 ‘Background Note’, Memo 01/271, 20 July 2001.
91 COM (1999) 644/1 and/2. See further below, Sects. 9.5 and 9.6.
92 Speech delivered in Brussels at a conference on ‘Governance in Sport’, 26 February 2001,
available as Speech/01/84 via http://europa.eu.int/comm/sport/key_files/comp/a_comp_en.html.
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the sport.93 So a ‘breakaway’ league of the type lately mooted in European foot-
ball,94 may, by ridding itself of its roots in the wider organization of the sport,
thereby lose one commercially attractive opportunity, that of collective sale of
broadcasting rights.95 The Commission may here be floating an idea that would
exceed the proper scope of Article 81(3). It is, in entertaining this temptation,
running the risk of allowing its desire to hold the line on the features of the European
Sports Model which it cherishes to propel it into the position of general sports
regulator which it insists it does not wish to fulfil and for which its constitutional
credentials are lacking. The Commission is competent to do more than supervise the
choices made within the industry for their compliance with EC law.96 For the time
being, the compatibility of collective selling of rights to broadcast sports events with
EC law remains an intriguing but unresolved issue.

9.5 The Structure of EC Trade Law Applied to Sport

The Commission issued ‘The Helsinki Report on Sport’ in December 1999.97 In a
section entitled ‘Clarifying the Legal Environment of Sport’ the Commission
contents itself with a relatively brief summary, and it is the Treaty competition
rules that are the centre of attention. In Bosman the Court notoriously avoided
analysis of the matter from the perspective of the competition rules. Balog, which
would have provided an opportunity to rule on the application of Article 81 to the
pre-2001 version of the transfer system in litigation initiated by a non-EU (Hun-
garian) national, was withdrawn in the wake of a settlement of the dispute by the
parties,98 while in both Deliège and Lehtonen the Court concluded that the referral

93 Support for this approach is expressed by the Committee of the Regions, Opinion on the
European Model of Sport, OJ 1999, C 374/56, Para. 3.8.
94 ‘Project Gandalf’, the European Football League, was notified to the Commission, OJ 1999, C
70/5, and though the breakaway has not (yet) been executed, the threat was enough to generate
changes by UEFA that benefited larger clubs. See, e.g., van den Brink 2000, especially 364–65.
The ‘G-14’ group of leading clubs met Commissioner Reding on 16 April 2002; see Commission
‘Key Files’, supra note 92.
95 On the very permissibility of such a League, if ‘closed’, under EC competition law, see van
den Brink 2000, especially 364–8, 426; Hellenthal 2000.
96 Cf., however, note 78 supra and the admittedly thoroughly ambiguous role of the
Querschnittsklausel Art. 151(4) EC in shaping the ambit of Art. 81(3).
97 Cited supra note 91. See Weatherill 2000, 282.
98 Case C-264/98, Tibor Balog v. Royal Charleroi Sporting Club, referred by the Tribunal de
première instance de Charleroi under an order of 2 July 1998, removed from the Court’s register
on 2 April 2001. An Opinion by A-G Stix-Hackl, dated 29 March 2001, has not been made
officially available (its hearing was ‘cancelled’, according to Court Press Release No 11/2001, 29
March 2001), but favours a finding of incompatibility with Art. 81; sustainable development has
been secured by the re-cycling of the analysis in the unpublished Opinion in Egger and
Stix-Hackl 2002, 81.
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did not provide it with sufficient detail to allow it to provide an informed ruling on
the interpretation of the Treaty competition rules.99 Perhaps it is sound judicial
technique to decide only matters that need to be decided for the purposes of
disposal of the case at hand, but such judicial reticence has left plenty of space for
debate, nurtured by the vigorous Opinion of Advocate-General Lenz in Bosman,
about the proper role of competition law in this field.100

In the Helsinki Report the Commission offers only a framework for analysis. It
considers that, from the perspective of the Treaty competition rules, there are three
categories into which rules of sporting bodies might fall:

(i) practices which do not come under the competition rules. These are rules
to which Article 81(1) does not in principle apply because they are
inherent to a sport’s identity and/or necessary for its organization. The
Commission states that, ‘first and foremost’, this would cover ‘The rules
of the game’;

(ii) practices that are, in principle, prohibited by the competition rules. This
category comprises practices that are motivated by economic interests,
unassociated with the preservation of the special characteristics of sport.
Orthodox Community law applies to forbid nationality-based discrimi-
nation outside the special case of representative teams and anti-compet-
itive practices in, for example, distribution of sports goods;

(iii) practices likely to be exempted from the competition rules. The Com-
mission draws on Bosman to express a favourable view in principle of
agreements genuinely designed to achieve the objectives of maintaining
‘a balance between clubs, while preserving a degree of equality of
opportunity and the uncertainty of the result, and to encourage the
recruitment and training of young players’. It is also ready to exempt ‘an
exclusive right, limited in duration and scope, to broadcast sporting
events’ and short-term sponsoring agreements based on clear and non-
discriminatory selection criteria. Presumably such schemes that lack the
beneficial features mentioned by the Commission are unlikely to enjoy
exemption and, assuming the presence of an appreciable effect on inter-
State trade, will be condemned as violations of Article 81(1).

It is certainly helpful to have this tripartite framework set out as a starting point. It
is possible for those in the sports industry seeking to shelter their arrangements from
intervention under EC law to adapt their arguments to the approach sketched by the
Commission. But there is plenty of room for controversy about the proper location
of particular practices on this ladder, not least because traditional sporting practices,
viewed from within as, in short, ‘rules of the game’, carry inescapable economic

99 Deliège, supra note 18, Paras. 36–38 of the judgment; Lehtonen, supra note 19, Paras. 28–19
of the judgment.
100 Cf. Hannamann 2001; Van den Brink 2000. See also sources, supra notes 54, 80.
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implications which, moreover, may resonate more loudly as sport’s commercial
clout increases.101 Disagreements at the borderline between categories (i) and (iii)
and categories (ii) and (iii) seem especially likely to proliferate. And the Com-
mission itself appears to waver on the matter of classification. Whereas the Helsinki
Report locates arrangements designed to maintain a balance between clubs in cat-
egory (iii), exemptable practices, it is at least arguable that such practices are
necessary for the very organization of sporting competition, and that they accord-
ingly belong in category (i), rules lying beyond the reach of Article 81(1). In a Press
Release issued almost contemporaneously with the Helsinki Report the Commis-
sion, addressing this issue, appeared to slide on to the other side of the line in
asserting that rules of sports bodies that are necessary to ensure equality between
clubs, uncertainty as to results, and the integrity and proper functioning of com-
petitions are not in principle caught by the Treaty’s competition rules.102 On this
view, keeping a balance between clubs that prevents results being a foregone
conclusion is an intrinsic feature of sport and systems for shaming out income that
are indispensable to the maintenance of this balance would be capable of eluding
Article 81 altogether even though hard currency is very obviously involved.

Locating margins between the Commission’s three categories is evidently a
delicate art, but it is important to assert that although this taxonomy is designed to
supply a coherent framework for understanding how EC competition law applies
to sport, it is not in itself divorced from the fundamental approach of EC com-
petition law to any sector. Rules inherent to a sport’s identity and/or necessary for
its organization escape Article 81 altogether. This allows recognition of sport’s
particular characteristics. But the application of Article 81 is always conditioned
by the particular context in which arrangements are struck. There must never be a
lazy or mechanical assumption that a rule restricts competition within the meaning
of Article 81(1). So an apparent constraint on competition that is in fact
unavoidably required to sustain the functioning of an unobjectionable commercial
arrangement is itself compatible with Article 81.103 Not every agreement which
restricts the freedom of action of one or both of the parties fails within the scope of
the Article 81(1) prohibition.

‘[A]ccount must first of all be taken of the overall context in which the decision of the
association of undertakings was taken or produces its effects. More particularly, account

101 Pons, Deputy Director General of (what was then) Directorate-General IV, confesses the
difficulties involved in Pons 1999, Ch. 6, plus discussion in Ch. 9. For recent statements of
practice by officials (including Pons), consult http://europa.eu.int/comm/sport/key_files/comp/
a_comp_en.html; and see also Pons 2002, 241.
102 IP/99/965, 9 December 1999.
103 E.g., Case C-250/92, Gottrup Klim v. DLB, [1994] ECR I-5641. See also A-G Lenz in
Bosman, supra note 2, Paras. 262–276.
104 Case C-309/99, J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten, judgment of 19 February 2002, nyr,
Para. 97.
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must be taken of its objectives […] It has then to be considered whether the consequential
effects restrictive of competition are inherent in the pursuit of those objectives’.104

This observation was delivered in the context of rules prohibiting multi-disci-
plinary partnerships between members of the Bar and accountants105 but can
readily be transplanted to underpin an argument that the overall context in which
sports regulation occurs, built around pursuit of a broad objective of healthy
equality of competitive opportunity, produces effects which though restrictive of
competition are nonetheless inherent in the pursuit of those objectives. So
restrictions indispensable to the proper functioning of a sports League lie in an
arena of autonomous sporting regulation unaffected by the hot breath of Article 81.
But the general jurisprudential point is that although sport receives ‘special’
treatment insofar as there is room for its economic peculiarities to be used as a
reason for sheltering rules that may initially appear restrictive of competition from
the Treaty, in fact all sectors are in principle permitted to invoke their peculiarities
in this context. The issue is only that sport is unusually peculiar.

The cases set out and discussed in Sect. 9.4, above, can be slotted into the three
categories to show how the Commission’s practice has evolved. So, for example,
the ‘Mouscron case’, concerning UEFA’s ‘home and away’ rule)106 illustrates an
exercise of autonomous sporting regulation that does not in principle fall within
Article 81 or 82 at all. This is category (i); so too anti-doping rules in swim-
ming107; and the UEFA rules forbidding multiple ownership of clubs – correctly
treated by the Commission as essential to preserving sporting competition as a real
not a sham struggle for supremacy.108 It is submitted that rules imposing a
‘transfer window’, which appear in the new transfer system109 would be similarly
treated. Such a restriction on buying and selling players amounts to a contribution
to limiting the occasions on which money can talk and to focusing primary
attention on clubs’ abilities to succeed by astute deployment of existing playing
resources.

Football World Cup fits comfortably into category (ii). These were ticketing
practices of purely economic interest that contradicted the fundamental principle
of EC law forbidding indirect nationality-based discrimination unless objectively
justified.110

Other cases lately brought to an informal conclusion are not blessed by precise
explanations of the Commission’s position. Nor does the memorandum of 5 June
2002, though presented under the sweeping title ‘The application of the EU’s

105 And is controversial in its application by the Court in that particular context; see annotation
by Vossestein 2002, 841.
106 Section 9.4.2.
107 Section 9.4.5.
108 Section 9.4.4.
109 Section 9.4.7.2.
110 Section 9.4.6.
111 Memo/02/127, 5 June 2002.
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competition rules to sports’, offer any more than a quick summary of recent
practice.111 What is really necessary for the organization of sport, and therefore
beyond the reach of Article 81, is an invitation to debate rather than a clean-edged
category. The two issues on which most attention is lavished in Sect. 9.4 above,
the transfer system and collective selling of broadcasting rights, are particularly
intriguing. The arguments do not bear repetition here; suffice to say that both
practices can be regarded as elements in promoting wealth distribution that con-
tributes to competitive balance in a league, but both are vulnerable to the powerful
criticism that other devices for achieving this objective can be found that do not
inflict damage directly on third parties, players and purchasing broadcasters
respectively. It is therefore much harder to place them beyond the reach of the
Treaty rules altogether, and, moreover, it is far from dear that the grant of
exemption pursuant to Article 81(3) can be justified. A cautious Commission has
declined to rule formally on the application of Article 81 to the transfer system,
although it has informally suggested the conditions for exemption may be met by
the system of collective sanctions against unilateral contract-breakers,112 while it
has explicitly avoided delivering any ruling on the general phenomenon of col-
lective selling of broadcasting rights.’113

It matters, of course, whether a practice is placed outside Article 81 altogether
or in need of exemption pursuant to Article 81(3), most prominently because
exemption currently remains the exclusive preserve of the Commission.114 So,
tactically, sporting autonomy is best protected by a regime that takes a narrow
approach to Article 81(1)’s net; conversely, Commission control is enhanced by a
wide interpretation of that prohibition. This is standard fare for competition
lawyers. But, in practice, the difference may be less profound than it may initially
appear. The exclusion of practices from the reach of Article 81 is in any event
conditional on those practices being shown to be necessary and proportionate, and
accordingly in practice a degree of co-operation with the Commission is likely to
be required of sports bodies, whatever theoretical preference one may entertain for
the scope of Article 81(1).

Aficionados of Bosman may well inquire, in wounded tone: Whatever happened
to Article 39? In fact, built into recent Commission practice is an assumption of
convergence between the basic thrust of Articles 39 and 81/82, when applied to
sport. Under the EC Treaty as interpreted by the Court, provisions governing per-
sons cross over with the competition rules in away that the provisions on goods,
which do not bind private parties directly, do not.115 Bosman was directed at
building into Article 39 an openness to sport’s special characteristics and, seeking to
avoid incoherence in the application of the Treaty rules, the Commission now

112 Rejection of COMP/36.583 supra note 58.
113 Section 9.4.8.4.
114 This will change if the ‘modernization’ of competition policy initially proposed in a
developed fashion in the Commission’s 1999 White Paper, OJ 1999, C 132/1, comes to fruition.
115 See Snell 2002, especially Ch. 3; Van den Bogaert 2002, Ch. 5.
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appears ready routinely to build in the same formula in its treatment of sporting
practices under Article 81. For example, in its communication dealing with UEFA
rules on multiple ownership, the Commission invokes ‘Article 39 reasoning’
directly in the application of Article 81.116 The Court in Wouters adopts a compa-
rable assumption of convergence between Articles 39 and 81,117 and both Deliège
and Lehtonen contain material that is persuasive in this direction.118 Rules intrinsic
to the organization of sport are untouched by the Treaty rules despite their apparent
restrictive effect on trade, and, at least at this level of analysis, Articles 39 and 81 run
in parallel. Admittedly, it will frequently be tricky in individual cases to determine
precisely which sporting rules meet this test.119 And, of course, in contrast to its
central role in the administration of competition policy the Commission has no
powers to bring proceedings directly against private parties for violation of Article
39. But as a general proposition it seems correct that rules necessary for the basic
organization of sport should be treated as equally immune from challenge whether
reliance is placed on the Treaty provisions on free movement or those on compe-
tition. The Commission appears to have increased the probability in practice of
parallel outcomes by informally treating aspects of the amended transfer system120

and the amended FIFA rules on agents121 as compatible with the Treaty rules
governing free movement and, by analogous reasoning, also acceptable under
Article 81(3) though not excluded from Article 81(1).

The Commission concludes its Helsinki Report on Sport by insisting that ‘the
basic freedoms guaranteed by the Treaty do not generally conflict with the regu-
latory measures of sports associations, provided that these measures are objec-
tively justified, non-discriminatory, necessary and proportional’. This is very much
the message which the Commission has sought to convey in its recent practice in
dealing with individual cases. And, as a general claim, it is convincing. Sport has
room to move under EC law. Fair Play!

116 Supra note 33. This feature of the Commission’s approach provides Mortelmans with the
springboard for a much wider exploration in Mortelmans 2001, 613. See also Stuyck 1999,
p. 1477.
117 Wouters, supra note 104, Para. 122.
118 Deliège, supra note 18, Lehtonen, supra note 19, in particular the Opinions of A-G Cosmas
and A-G Alber respectively; and similarly the ‘lost’ Opinion of A-G. Stix-Hackl in Balog, supra
note 98. See Mortelmans 2001, especially 625–9.
119 The new transfer rules, which potentially attract the attention of both Arts. 39 and 81, would
not meet it, in my view, see Sect. 9.4.7.2 above.
120 Rejection of COMP/36.583, supra note 58.
121 Section 9.4.1; Rejection of COMP/37.124, 16 April 2002.
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9.6 The Wider Terrain of a Policy on Sport

Sport possesses unusual economic features. It is also culturally and socially sig-
nificant. Attention has already been drawn above to instances of the Commission
weaving together these distinct strands in its handling of eases, and it has been
suggested that this regulatory ambition may be susceptible to criticism for its
constitutionally unstable foundations.122 The question of just how extensive should
be an EC policy on sport now deserves more focused treatment.

9.6.1 The Commission’s Approach: a ‘European Model
of Sport’

The authorship of a Press Release issued in February 1999 draws attention to
the Commission’s broad horizons.123 The document, which set out in brief the
Commission’s planned work agenda, appeared under the name of three of the
fifteen Commissioners, representing competition policy (Van Miert), culture
(Oreja) and social affairs (Flynn). As a general observation, sport doubtless
deserves attention from all these perspectives. But the scope of the EC’s compe-
tence in each is quite distinct and, in different ways, limited. Already such a
complex web of involvement within the Commission itself hints at inevitable
tension in the quest to achieve coherent policy development.

The Commission organized a ‘European Union Conference on Sport’ at
Olympia, Greece, in May 1999. This gathering attracted representatives from, inter
alia, governing bodies in sport, the media and interested public authorities. It
generated a set of conclusions,124 which included proclaimed adherence to a
‘European Sports Model’. This core notion duly re-appeared in the Commission’s
first major post-Bosman policy document, the ‘Helsinki Report on Sport’, con-
sidered above in connection with the application of the Treaty competition rules to
sport.125 The Helsinki Report begins with the ambitious assertion that it ‘gives
pointers for reconciling the economic dimension of sport with its popular, edu-
cational, social and cultural dimensions’. The Commission identifies ‘a European
approach to sport based on common concepts and principles’, which includes
sport’s role as ‘an instrument of social cohesion and education’. Tensions have
emerged between this function and the increasingly prominent economic

122 See in particular Sects. 9.4.7.3, 9.4.8.2 and 9.4.8.4.
123 IP/99/133, 24 February 1999.
124 The conclusions are available via http://europa.eu.int/comm/sport/index.html.
125 Supra note 91.
126 Cf. ‘Project Gandalf’ and the ‘G-14 group’, supra note 94.
127 COM (95) 590.
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motivations for sport. The Commission mentions the threat of a ‘breakaway’
European Football League which may ‘jeopardize the principle of financial soli-
darity between professional and amateur sport and the system of promotion and
relegation common to most federations’.126

The breadth of the Commission’s horizon is emphasized by further connections
made to the Commission’s 1995 White Paper on teaching and learning127 in search
of methods for enhancing the educational role of sport; to the Council of Europe’s
view that sport is an ideal platform for social democracy; and it is asserted that
‘existing Community programmes should make use of sport in combatting
exclusion, inequalities, racism and xenophobia’.

It is striking that whereas the Court’s recognition in Bosman that sport is, in short,
‘special’ referred to its ‘social importance’,128 it was in fact largely reasoned on the
basis of economic differences from normal industries, particularly clubs’ need for
credible rivals. By contrast, the Commission’s agenda is more wide-ranging. The
Helsinki Report can persuasively be taken as a demonstration of the Commission’s
sensitivity to the charge that it is liable to under-estimate the wider social and
educational functions of sport in its application of EC law. But it leaves the reader
anxious lest too much is being asked of sport as an instrument for social progress
and, moreover, lest too much is being asked of the EC, and of the Commission in
particular, against a constitutional background of limited available competence and
policymaking instruments in many of these fields of endeavour. The Commission
may be in danger of raising inflated expectations of its regulatory competence. This
is especially pertinent with regard to the Commission’s stated anxiety to protect a
‘European Sports Model’. That model, dedicated to cohesion between the top flight
and the grass roots, is plainly here constructed as a deliberate alternative to the
‘closed league’ system preferred in American professional sport.129 But there is a
tension between the Commission’s preferred European vision and growing trends at
the summit of European professional sport, especially football, enticed to look
inquisitively at how money is made in North America. It was discussed above that
the Commission is tempted to withhold exemption under Article 81(3) as a means of
preventing the collective selling of broadcasting rights unconnected to adequate
distribution of revenue to sporting grass-roots;130 and it may be able to use Articles
81 and 82 to block the creation of ‘closed’ Leagues.131 But the Commission will be
ill-advised to offer any over-estimate of its ability to impede trends towards wealth
maximization in professional sport. It is not a general sports regulator and it is not
competent to impose a ‘European Sports Model’.

128 Case C-415/93, supra note 2, Para. 106 of the judgment. Cf. Sect. 9.2 above.
129 See Weatherill 2000.
130 Section 9.4.8.4.
131 Supra note 95.
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9.6.2 The Treaties of Amsterdam and Nice: Declarations
on Sport and Their Consequences

It is not only the Commission that has expressed high-minded sentiments about the
value of sport in society. Pressure has been periodically exerted by the sports
industry to exempt sport from the scope of EC law. This, as a Treaty revision,
would require the unanimous support of the Member States. Sports bodies are
modestly skilful at exploiting the media to broadcast their (usually unsubstanti-
ated) allegation that they are better left to their own regulatory devices and an
unusual combination of circumstances might deliver the unanimity required to rid
the EC of this turbulent pest. But the assembly of unanimous support would
represent an arduous task and frankly the sports sector has failed to present an
intellectually convincing case as to why it deserves such unique treatment. The
Declaration on Sport attached to the Amsterdam Treaty provides an illuminating
insight into the failure of the sports sector to win the argument for exemption, but
also displays the accompanying anxiety of the Heads of State and Government to
be seen to be doing ‘something’ about sport – even if, in practice, that is not very
much at all.

The Amsterdam Declaration provides that:

‘The Conference emphasizes the social significance of sport, in particular its role in
forging identity and bringing people together. The Conference therefore calls on the
bodies of the European Union to listen to sports associations when important questions
affecting sport are at issue. In this connection, special consideration should be given to the
particular characteristics of amateur sport.’

The Commission can claim to have abided by the instruction to consult, not
least through the Forum it organized in Olympia in 1999 as it undertook prepa-
ration of what was to become the Helsinki Report on Sport. But otherwise this is
an anodyne Declaration, far more important for what it does not do than for what it
does. Most of all, it does not in any way challenge the basic point, made so vividly
in Bosman, that the Treaty applies to sport insofar as it constitutes an economic
activity. This was expressly acknowledged by the European Court in its treatment
of the Amsterdam Declaration in Deliège and Lehtonen.132

The refusal to exempt sport, but the temptation to garland it with laurel, also
marks the negotiations at Nice. A Declaration on ‘the specific characteristics of
sport and its social function in Europe, of which account should be taken in
implementing common policies’ was annexed to the Conclusions of the Nice
European Council held in December 2000. This concedes the absence of any direct
Community powers in the area, but asserts that the institutions of the Community
must ‘take account of the social, educational and cultural functions inherent in

132 Deliège, supra note 18, Paras. 41–42 of the judgment; Lehtonen, supra note 19, Paras. 32–33
of the judgment.
133 This is duly quoted in the Commission’s memorandum of 5 June 2002, supra note 3.
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sport and making it special, in order that the code of ethics and the solidarity
essential to the preservation of its social role may be respected and nurtured.133

The Declaration calls for the preservation of ‘the cohesion and ties of solidarity
binding the practice of sports at every level’, and, under a sub-title ‘Amateur sport
and sport for all’, heralds sport as ‘a factor making for integration, involvement in
social life, tolerance, acceptance of differences and playing by the rules’. Sports
federations are declared to carry ‘special responsibilities’ in the light of sport’s
social functions.

A process of dialogue endures. In October 2001 the ‘European Sports Forum’
was convened in Brussels in collaboration with the Belgian EU Presidency. The
Forum included a working group on the follow-up to the Nice Declaration.134 In its
conclusions, the insistence on the value of a partnership between interested actors
is sustained, alongside assertion of the social and educational function of sport,
though the working group’s most striking conclusion is its immodest claim that ‘In
the light of current international events, it is more than ever before essential to
spread the message of peace and respect for others conveyed by sport’. A separate
working group, dealing with ‘sport and the social economy’, concluded that sport
should remain faithful to the values of the social economy, which ‘is composed of
people-centred organizations and enterprises based on democracy, solidarity and
valorization of social, cultural and environmental resources’. It identified these as
‘civic values [that] transcend the logic of profit-seeking interest’. In similar vein, a
working group of the European Sports Forum held in Copenhagen in November
2002,135 called for promotion of ‘ethical and social values’ and lauded recent
Commission decisions for reconciling ‘respect for Community law and the unique
nature of sport’ in accordance with the spirit of the Nice Declaration. The text of a
Portuguese proposal to confer competence on the Community to develop a
European sports policy is appended to the group’s conclusions, although absence
of unanimous support for this step is conceded. The Nice Declaration is also cited
in the proposal for a Decision of the Parliament and Council establishing the
‘European Year of Education through Sport’ published by the Commission in
October 2001.136 This asserts sport’s contribution to, inter alia, ‘the all-round
development of the person’, ‘counter[ing] school failure and head[ing] off social
exclusion’, ‘fighting against racism’ and serving as ‘an excellent platform for
social democracy’. This seems of itself vainglorious, but, mindful of the EU’s
limited constitutional and practical competence in these realms, such rhetoric is

134 Documentation is available via http://europa.eu.int/comm/sport/info/events/forum200_en.
html.
135 Working Group on ‘Taking account of sport in Community policies and measures’.
Documentation is available via http://europa.eu.int/comm/sport/info/events/forum2002_en.html.
136 COM (2001) 584, 16 October 2001.
137 The Economic and Social Committee, endorsing the Proposal, gravely explains that ‘The
Olympic spirit is an unwritten law. A spirit cannot be codified or written down, and it eludes
description. It must be experienced’, SOC/092, 24 April 2002, Para. 1.6, citing a Greek
Government website.
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plain silly. The proposal concludes by describing professional sport as ‘excessively
commercialized’ and its image ‘tarnished’, and declares it is time to ‘restore the
true Olympic ideals so that they can help to bring personal fulfilment’.137 The
Commission is on the wrong track by assuming there is ‘bad’ sport – which is
professional – and ‘good’ sport – which is uncommercialized and educationally
valuable. In truth, these are quite distinct phenomena, with different structures and
objectives that call for more thoughtful discrete treatment. Nonetheless the
Council reached a common position on adoption of a lightly amended version of
the Commission’s proposal in October 2002.138

9.6.3 The Several Faces of ‘Sport’

The thread linking Helsinki, Amsterdam, Nice and the Proposal for a European
Year of Education through Sport is eager assertion of the EU institutions’
awareness of sport’s impact outside the purely economic sphere. I am anxious that
this tends to over-state the EC’s legal competence to act across the spectrum. And I
am anxious too that this tends to over-state the proper scope of sport’s claim to
contribute to European society and culture. In particular, I am sceptical about use
of the label ‘sport’ to describe a huge variety of practices and motivations. ‘sport’
is simply not a single social phenomenon and it is becoming increasingly apparent
that it is fruitless, or perhaps worse, to attempt to develop a policy that will
comfortably fit all the ambitions of those involved in sporting activity.139 It is
particularly pertinent to separate sport as an instrument of social cohesion from
sport as a money-making enterprise. In fact, the vision of European sport as a
pyramid, with the professional game at the apex, below which are nurtured semi-
professional sport, amateur sport and, located at the base, purely recreational sport,
offers a model glowing with instinctive normative attraction, yet increasingly hard
to detect in reality. Professional sport has little to do with the social and educa-
tional function of sport mentioned in the Helsinki Report. Conversely recreational
sport has no economic motivation. The notion of ‘vertical solidarity’, whereby
revenue raised in the higher echelons of the professional game is used in part to
sustain the grass roots, has not been abandoned entirely in Europe, but the

138 OJ 2002, C 275E/70. A budget of € 11.5 million is envisaged.
139 Cf. Parrish 2000, p. 21; and more generally Greenfield and Osborn 2001.
140 Admittedly this is not a one-way street. In Weatherill 2004, Ch. 4, p. 113 et seq., I argue that
sport does not only invoke the cloak of culture to shelter itself from normal commercial
assumptions (taking collective broadcasting and the transfer system as examples) but also, and
under equally contestable assumptions, it may find itself required to make commercial sacrifices
as a consequence of its cultural status, the example being the ‘protected events’ provisions found
in Directive 89/552, as amended by Directive 97/36, as well as under some national laws, which
limit its ability to sell rights to broadcast some events to the highest bidder. See also on recent
practice Craufurd Smith and Boettcher 2002, 107.
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commercial preferences of corporate sport, in particular football, are steadily
loosening traditional vertical ties. In these circumstances parties engaged in top-
level professional sport would be only too delighted to wrap their profit margins in
the cloak of social and educational progress, the better to negotiate favourable
legal treatment for their commercial practices.140 But this is to concede too much
to professional sport, which has frankly limited connection with high-minded
values such as the promotion of a healthy lifestyle, tolerance and respect for
others. In other manifestations, sport is socially and educationally beneficial. But,
constitutionally, that is, in short, not the EC’s business – or only peripherally is it
so. There is much to be said for encouraging the drawing of more careful dis-
tinctions when the over-inclusive label ‘sport’ is used in association with social,
cultural and educational virtues. One might conclude that if the structure of the EC
Treaty causes its institutions to be primarily concerned with the economic aspects
of sport, then that brings them neatly and appropriately into alignment with the
dominant interests of those playing and governing professional sport.

9.7 Conclusion

Absence of an explicit Treaty-based competence in the field of sport has not
prevented the EC institutions from crafting a brand of sports policy, primarily
driven by the need to cope with the extended reach of the legal rules concerning
the free movement of persons across national borders and the competition rules.
But, against this constrained constitutional background, can there really be a
suitably comprehensive EC policy on sport? Sports administrators would allege a
bias rooted in an application of EC trade law to sport which reflects the market-
making imperatives of the Treaty while failing to pay adequate respect to the
economic peculiarities of sport and, in particular, they would object that EC law
neglects sport’s distinctive contribution to the realization of social and cultural
objectives that are broader than economic gain alone.

I do not accept these allegations, though one can readily identify the motivation
of sporting interests, thirsty for enhanced autonomy, in making them. EC law has
been shaped by the Court and the Commission in a way that permits the invocation
of sport’s peculiar economic characteristics, particularly that pertaining to the
interdependence of clubs in a sports league. In fact, I have made a case that, if
anything, the EC is too generous to sport. The Court’s willingness to treat sport as
peculiarly likely to suffer disincentives to invest in training in the absence of a
transfer system has been criticized as inadequately explained.141

I also reject the allegation that EC law demeans sport’s social, cultural and
educational function. In fact, Commission policy documents are littered with

141 Section 9.4.7.3.
142 See in particular Sects. 9.4.7.3, 9.4.8.2 and 9.4.8.4; and more generally Sect. 9.6.
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references to respect for such issues. My anxiety is more that the Commission
makes too much play of this dimension. This tends to obscure the constitutional
limitations which apply to EC adventures in these realms, which, if neglected, may
lead to the Commission exposing itself to legal rebuke for mistaking its compe-
tence in applying relevant EC rules.142 Moreover, policy documents that sweep
education and social inclusion into the Commission’s sports bag tend to concede
too much to professional sport. In fact, it is a theme of this paper that much
professional sport is rapidly distancing itself from the social and educational
context of recreational sport. I do not yearn for a golden age of sporting chivalry,
but I do argue that essentially commercial practices be judged as such, and not
enjoy protection provided by spurious claims to promotion of social inclusion.

In the cases that have been tidied up in the last few months I do not find
instances of misapprehension by the Commission of sport’s wider virtues. In fact, I
would credit the Commission with having found largely sensible solutions against
a legal background which is far from precise, both because the Treaty itself was
not designed to cater for sport and because the Court has preferred to avoid giving
guidance on the application of the competition rules to the sector. So the Com-
mission’s memorandum of 5 June 2002143 carries a valedictory tone which gives a
strong impression that the Commission, burdened by the task of supervising many
economically more significant sectors while also seeking to engage in grand
debates about the re-shaping of governance for an enlarged and, perhaps, consti-
tutionally re-conceived European Union, feels it has devoted enough of its scarce
resources to sport. But it is signing off on a relatively successful note. Fair Play!

And yet even though sport is increasingly anxious to improve the likelihood of
resolution of disputes through mechanisms established within the industry144 it is
hard to believe the commercialization of sport will permit the EC institutions much
peace. A case might arrive that the Commission deems irresistible; and there is
plenty of scope for troubling the Court with individual litigation. Those involved
in the sector periodically tantalize lawyers with their disingenuous assumptions
about the special character of sport. For example, in May 2002 a spokesperson for
the ‘G-14’ group of leading European football clubs,145 referring to a commitment
to agree a maximum ratio of turnover to player salaries and transfer costs, was
reported to have identified as the first aim to reduce the competition between G-14
clubs as buyers: ‘It is important to avoid auctions on a player because it has art
effect of raising the prices’.146 Restricting competition on the demand-side will
presumably prove brightly effective in holding down prices, but this is the very

143 Memo/02/127, supra note 3.
144 Cf. reference to the Court for Arbitration in Sport, supra note 32; also, e.g., Kaufmann-
Kohler 2001; Beloff et al. 1999, Chs. 7 and 8.
145 Cf. supra note 94.
146 ‘Europe’s football clubs hoping to curb costs’, Financial Times, 16 May 2002, p. 8. The
report adds to the reader’s mirth by declaring this is ‘the first time leading football clubs have
unilaterally [sic] committed themselves to avoiding overspending’.
147 Albany, supra note 61.
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heartland of the prohibition contained in Article 81 EC. Although true collective
bargains escape the reach of Article 81,147 horizontal arrangements between
employers of this type do not, and one may anticipate that arrangements such as
salary caps or other devices designed to foreclose clubs’ opportunity to overspend,
introduced by groupings of clubs or imposed by governing bodies, will offer rich
pickings for lawyers in future.
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10.1 Introduction

‘Capital burns off the nuance in a culture. Foreign investment, global markets, corporate
acquisitions, the flow of information through transnational media […] not that people want
the same things, necessarily, but they want the same range of choices.’

(Don DeLillo, Underworld, New York, Simon and Schuster 1997, p. 785)

My approach in this paper will be to inquire into aspects of the business of sport
that are treated as different from ‘normal’ businesses; to inquire what legal devices
reflect these special characteristics; and then to consider whether the distinct
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Press 2004) Ch. 4, pp. 113–152.
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treatment is justified, which will involve not only consideration of the peculiar
economic context of organized sport but also some assessment of the perceived
‘cultural quality’ of sport. Are sport’s cultural properties being burned off by
commercial growth?

I am particularly concerned to identify precisely what is at stake. It is com-
monplace to hear statements which assert that professional sport is a business but
that it is ‘special’ in some respects. I accept this, but will endeavour to elucidate
what this involves. It will be my submission that there is a general tendency to
exaggerate the differences of professional sport from ‘normal’ commercial activity;
and a consequent propensity to introduce or maintain distinctive self-regulatory and/
or legal rules which may not be justified on close inspection. At the very least I argue
that professional sport’s perceived special status is frequently asserted and com-
monly accepted without adequate intellectual articulation of the true underlying
issues. I propose to investigate this by looking at two distinct aspects in sport: first,
circumstances in which sport claims immunities or exemptions from normal
assumptions of legal control; and, secondly, circumstances in which sport is sub-
jected to requirements that would not normally be imposed on other commercial
activities. The first issue, where sport enjoys a benefit, will be illustrated with
reference to two topics, those of player transfer fees and the collective selling of
broadcasting rights. The second issue, where sport carries a burden, will be illus-
trated with reference to the so-called ‘protected events’ legislation, under which
rights to broadcast some sport competitions may not be disposed of as freely as other
such property rights.

I approach these questions full aware of the allegation of bias that is frequently
aimed at the institutions of the European Community – principally the Court and
the Commission – by representatives of sports federations. The Community lacks
legislative competence in the field of sport. Indeed, even today, the word ‘sport’ is
absent from the EC Treaty itself. But in so far as sport generates practices of
economic significance, they are in principle subject to the control of EC law, most
prominently the Treaty rules governing free movement and competition, as con-
firmed by the European Court in Walrave and Koch v. Union Cycliste Interna-
tionale in 19741 and Donà v. Mantero in 1976.2 This approach was famously
confirmed by the European Court in Bosman.3 Sport, like other sectors such as
education, environmental policy and consumer protection, demonstrates how the
law of the EG may exercise a wider influence than a formal inspection of the text
of the Treaty may lead one to expect, primarily because of the extended reach of
the rules governing the building of an integrated, competitive market. The alleged
bias manifests itself in an application of EC trade law to sport which reflects the
marketmaking imperatives of the Treaty while failing to pay adequate respect to

1 Case 36/74, Walrave and Koch v. Union Cycliste Internationale, [1974] ECR 1405.
2 Case 13/76, Donà v. Mantero, [1976] ECR 1333.
3 Case C-415/93, Union Royale Belge des Sociétés de Football Association ASBL v. Jean-Marc
Bosman, [1995] ECR I-4921.
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the economic peculiarities of sport. In particular, it is objected that EC law
neglects sport’s distinctive cultural context in society and its contribution to the
realization of social and cultural objectives that are broader than economic gain
alone. So, it is said, EC law does not understand sport. I am conscious of the
strength of this feeling within sport. It is, among other things, the stimulus to
periodic campaigns in favour of Treaty revision designed to have sport placed
partly, or even wholly, outwith the ambit of EC law. And I intend to take seriously
the anxiety that the EC institutions, applying the EC Treaty to sport, are hampered
by constitutional limitations associated with the EC’s limited competence in the
field when invited to investigate the richness of its cultural contribution. But my
task is to explore what these fine ambitions really mean, and how they are and
should be reflected in the application of EC law to the systems of regulation found
in sport. I entertain a suspicion that appeals to culture are being used in the sports
sector as a cover for economic protectionism by business interests to the detriment
of employees and consumers. I wonder too about the utility of treating ‘sport’ as a
single phenomenon. I am particularly sceptical that high-minded sporting values
and anxieties to promote a healthy lifestyle, tolerance, and respect for others have
much to do with modern professional sport.

10.2 Concessions Made to the Distinctive Nature
of Sporting Competition

In Bosman the European Court found two distinct existing practices in professional
football to be incompatible with the Treaty provision governing the free movement
of workers, Article 39 (ex 48) EC. The system governing the transfer of players
between clubs and the rules requiring discrimination on the basis of nationality in
European club football competitions were both found to violate that provision.
Adjustments have been made to the transfer system, while the nationality rules
have been abandoned in so far as they apply to EU nationals.

The vital point for present purposes is that the Court did not deny that football
in particular, or sport in general, possesses unusual characteristics that distinguish
it from ‘normal’ commercial sectors. Rather, the Court insisted only that the
economic significance of sport secured its subjection to EC law and that those
unusual characteristics should then be taken into account in shaping the applica-
tion of the law There is, then, room for acknowledging that ‘sport is special’, but
that room exists within the jurisdiction of the institutions of the EC.

The exact nature of the Court’s concession in Bosman requires examination. In
Paragraph 106 of the ruling it remarked that:

‘In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.’
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The practices challenged in the case did not adequately contribute to these aims
and they were judged to fall foul of Article 39 (ex 48) EC. But the Court’s recog-
nition in Bosman that sport has ‘considerable social importance’ and that it has two
distinct legitimate aims set the scene for subsequent inquiry into exactly what type
of practice might permissibly be pursued by governing bodies in sport in conformity
with Community law in circumstances where ‘normal’ commercial actors would
expect to be condemned for violation of the Treaty. Both the European Court and the
Commission have been challenged to refine the contours of the acceptance that
‘sport is – to some extent – special’, and to elaborate the implications of this nuanced
legal test in its application to particular sporting practices. I choose the player
transfer system and the collective sale of rights to broadcast matches to illustrate the
pattern of the intriguing evolving debate, but first I question the Court’s wisdom in
its ‘twin-track’ concession to the distinctive aims of professional sport. In fact, far
from having failed to appreciate the unusual character of sport, of which it so often
stands accused, the Court has, in my submission, adopted an inflated view of the
distinct nature of sport as an economic activity.

In short, I agree with the Court that the aim ‘of maintaining a balance between
clubs by preserving a certain degree of equality and uncertainty as to results’ is a
matter that is peculiar to sport. I do not agree that the aim of ‘encouraging the
recruitment and training of young players’ is distinctive to sport.

The legitimate aim of ‘maintaining a balance between clubs by preserving a
certain degree of equality and uncertainty as to results’ reflects the unusual eco-
nomic structure of sports leagues. In ‘normal’ industries one would not identify
any economic basis for such mutual interdependence. The commercial undertaking
covets its rival’s market share with ferocity. It does not wish to sustain its rival’s
well-being. Monopoly power is a rational goal, for it brings potentially rich eco-
nomic gains as a result of freedom from competition. This, of course, is precisely
why market economies deploy legal controls to obstruct the acquisition of
monopoly power and to supervise the conduct of actors that come to possess such
economic might. But in football a single club is economically useless. It needs
rivals to play against. And not just rivals who are routinely thrashed. The industry
depends on the existence of credible competition in order to attract consumers,
which encompasses the need for strong rivals so that results are not a foregone
conclusion and the need to eliminate any whiff of suspicion about match-fixing or
any other interference with the genuine nature of competition. Clubs in sports
leagues enjoy a relationship of mutual interdependence which is not the norm in
other spheres of commercial activity. So, for example, one would expect this
economic rational notion of ‘solidarity’ to generate a degree of wealth distribution
from strong to weak within the sport. Doubtless a difficult balance has to be struck
between rewarding the successful and strengthening the unsuccessful.4 North

4 For economic analysis, see, e.g., Cairns, Jennett and Sloane 1986, 3; Quirk and Fort 1997;
Dobson and Goddard 2001; Rosen and Sanderson 2001, F47; Buzzacchi, Szymanski and Valletti
2003, 167. The home page of Stefan Szymanski is a rich mine: www.ms.ic.ac.uk/stefan.
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American sport, dominated by ‘closed Leagues’, is characterized by much more
interventionism than European sport. But the key point for present purposes is that,
by contrast, incentives to devise such a strategy are completely absent from a
typical manufacturing or service industry. The interesting questions in sport then
surround the issue of how this peculiar economic status should be reflected in the
legal regulation of practices that are presented as necessary to secure equality
between clubs and uncertainty as to results. I consider this below in connection
with player transfer systems and collective selling of broadcasting rights.5

The aim of ‘of encouraging the recruitment and training of young players’ must
also be accepted as legitimate, according to the European Court in Bosman, but I do
not think this is correctly regarded as an issue that is in any way special to the nature
of sport. In fact, I consider the Court is here overgenerous to the claims of sporting
associations. Naturally, clubs protest that they would abandon youth training were
they not allowed to maintain some system which compensates them for costs
incurred when the employee moves on, but the question is whether this is in any way
convincing. Surely a club that chose to neglect youth training would simply perform
poorly in comparison with more far-sighted rivals? A transfer system doubtless
encourages a higher level of investment in training than would otherwise occur, but
what is missing from the ruling in Bosman and the Commission’s subsequent
approach to the matter is any supplementary explanation why sports clubs should be
treated as a special case on this point. Supermarkets and universities train young
employees even though they might subsequently quit the company, and expect no
transfer fee as an incentive: so why is football different?

I do not exclude the possibility that economic rationales may exist.6 The ability
of football players is immediately visible on the pitch, so clubs that invest in
training quickly lose the advantage they enjoy in having more information than
predator employers about an employee’s developed skills. Perhaps that generates
an unusually strong unwillingness to invest in training, although a similar rationale
would apply to musicians or actors who are not currently subjected to a transfer
system. But no such analysis has ever been conducted in the context of EU policy-
making. The EU institutions since Bosman have proceeded on the unexplained
assumption that sport is ‘special’ in its need to protect and promote youth training.
Until this argument is supported by convincing evidence, football should be
required to follow normal commercial practice, in which the method for retaining
the services of valued employees is to offer them an attractive contract and keep
them happy while they perform it. Admittedly, at a detailed level, contractual

5 On rules precluding multiple ownership of clubs, see the decision based on EC and Swiss law
of the Court for Arbitration in Sport (CAS), an arbitral body established by the industry and based
in Lausanne, in CAS 98/200, AEK Athens and Sparta Prague v. UEFA, 20 August 1999. The
Commission subsequently chose to treat this as a rule that interfered with commerce yet which,
given its contribution to honesty in sports practice, fell outside the scope of the Treaty
competition rules provided it was applied in a non-discriminatory manner: COMP/37.806, ENIC/
UEFA, IP/02/942, 27 June 2002.
6 See, e.g., Feess and Muehleusser 2002, 221.
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arrangements in football tend to take the shape of fixed-term deals, rather than
contracts of indefinite duration with a notice period capable of exercise by either
party, but this is not a difference which defeats the basic submission that the
importance of recruiting and training young workers is a matter which in principle
applies to all industries equally, and that it is not one which should be taken as
justifying abnormal regulation within the sports industry.

I conclude that the economics of football are special when it comes to pre-
senting competitive equality between clubs, but that the economics of football are
not special when it comes to encouraging the training of young players. This
conditions the analysis below of the proper legal approach to the transfer system
and to the collective selling of broadcasting rights.

10.3 Benefits Claimed Because of the Distinctive Nature
of Sporting Competition: The Player Transfer System

The transfer system in football, damaged but not eliminated by the ruling in
Bosman, has mutated over the last century and may be found in different guises in
different jurisdictions at different times.7 However, its essence is simply described.
Players are unable simply to move freely between clubs in the exercise of their
contractual freedom. Employment as a footballer is different from employment as
a plumber or professor. A club was – and is – able to field a player in an official
match only once it has secured the player’s registration, held by the previous
employer. That registration will be released only when the previous club is sat-
isfied with the terms offered by the new club, which typically has involved pay-
ment of a fee. A club which chose simply to field a player without complying with
the requirements of the transfer system would find itself subject to heavy and
immediate penalties imposed by national and transnational governing bodies.

10.3.1 The Transfer System Before and After Bosman

Bosman had fallen foul of the transfer system when he found himself prevented
from joining a French club because the Belgian club which held his registration
refused to release it, even though Bosman’s contract of employment with the Belgian
club had come to an end. The Court, having acknowledged sport’s ‘considerable
social importance’ and embraced as legitimate ‘the aims of maintaining a balance

7 A-G Lenz’s Opinion in Bosman contains an extensive and detailed examination, see note 3
above. For a useful collection of materials and some analysis, see Blanpain and Inston 1996; also
Beloff, Kerr and Demetriou 1999, Ch. 4; Greenfield 2000, Ch. 8; Dubey 2000, pp. 272–317,
569–83.

250 10 Sport as Culture in EC Law



between clubs by preserving a certain degree of equality and uncertainty as to results
and of encouraging the recruitment and training of young players’, nonetheless came
to the conclusion that the transfer system in professional football constituted a vio-
lation of Article 39 (ex 48). It is well established in EC trade law that both the ends
pursued and the means employed by a restrictive measure must be justified. The
Court regarded the means employed in the football industry as inapt to achieve ends
which night be capable of justification in principle. The Court did not consider that
the transfer system acted as an adequate method of maintaining balance between
clubs. The rules neither precluded richer clubs buying the best players, nor prevented
the ‘availability of financial resources from being a decisive factor in competitive
sport thus considerably altering the balance between clubs’. Moreover, the Court
observed that because only a handful of young players will repay the investment by
making the professional grade, it is impossible to predict the fees that will be
obtained. In any event such fees will be unrelated to the actual cost of training all
players. The system was hit-and-miss, rather than a carefully constructed distributive
mechanism. The Court concluded that ‘the same aims can be achieved at least as
efficiently by other means which do not impede freedom of movement for workers’.8

The judgment therefore required alterations to be made to the transfer system as
it applied to players in Bosman’s position, whose contracts of employment had
expired and who wished to exercise their right to migrate between Member States
of the EU. But it is readily arguable that the transfer system rested on even shakier
foundations than the Bosman ruling itself suggested.9 The Court declined to
consider the matter from the perspective of the competition rules in the EC Treaty,
but it seems highly probable that, had it addressed that matter, it would have
condemned the practices as unlawful restrictions on trade imposed ‘horizontally’
between employers, involving also governing authorities in sport. This was clearly
the view expressed in the case by Advocate-General Lenz. It is important to
appreciate that the competition rules are lurking in the background, for they could
readily be employed to strike at persisting remnants of the transfer system that
would not be imperilled by the invocation of Article 39 (ex 48) EC. This is
particularly relevant to challenges to restrictions imposed on non-EU nationals and
to impediments applying to transfers which are purely internal to a single Member
State (which would include one between England and Scotland). Moreover,
seeking to exploit EC law still further beyond the fact pattern in Bosman, it is
submitted that a violation of EC law may also be established where transfers of
players are blocked where those players have unilaterally terminated their con-
tracts and fulfilled relevant obligations under local employment law. This would
further slice into the persisting viability of what remains of the transfer system
post-Bosman. It may even be argued that individual mobility would be unlawfully

8 Para. 110 of the judgment at note 3 above; and set more fully the Opinion of A-G Lenz.
9 For exploration, see, e.g., Thill 1996, 89; Weatherill 1996, 991; Morris, Morrow and Spink
1996, 893; O’Keeffe and Osborne 1996, 111; Seche 1996, 355; Hilf 1996, 1169; Weatherill 1999,
pp. 339–82; Spink 1999, 73.
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restricted by collective arrangements in the game even where local rules governing
discharge of the employment relationship are not satisfied (that is, where the player
is in breach of contract, in English law terms), and that the consequences of such
action should belong under national private law alone, not least because different
jurisdictions in the EU adopt very different approaches to such employee freedom,
ranging from liberal to restrictive. On this view, the law of free movement forbids
collectively-imposed sanctions on players wishing to escape agreed contractual
obligations and pushes the consequences of such ‘player power’ into the realms of
national private law, privileging astute contract negotiation with top-quality per-
formers by an employer. This is normal in most industries, and in my submission
the essence of the Court’s approach in Bosman is that the football labour market
should be organized in much the same way as any other labour market.

10.3.2 The 2001 Agreement on the Transfer System

Bosman has prompted significant change in the practice of clubs in their dealings
with players,10 and some of the potential wider implications argued for above
(though by no means all of them) have also been instrumental in inducing the
shaping of a revised system. But the transfer system lives on, albeit in modified
and scaled-down fashion. In March 2001 it was announced that, after extended and
sometimes acrimonious discussion, an agreement had been reached between the
Commission and football’s governing bodies for the world, FIFA, and for Europe,
UEFA. The Commission went so far as to announce that the deal of March 2001
had been ‘formalised’ through an exchange of letters recorded in a Commission
Press Release11 between Mr Monti and the President of FIFA, Mr Sepp Blatter. In
the aftermath of this legally ambiguous ‘compromise’ the International Federation
of Professional Footballers’ Associations, FIFPro, which had been heavily
involved in the negotiation until at a late stage it walked away in dissatisfaction at
what was being proposed and ultimately agreed in March 2001, seemed a likely
source of legal challenge to this deal. However, FIFPro’s anxieties were addres-
sed,12 and in August 2001 FIFA and FIFPro were able to strike an agreement about

10 Cf. Gardiner and Welch 2000, pp. 107–26; Antinioni and Cubbin 2000, 157.
11 IP/01/314, ‘Outcome of discussions between the Commission and FIFA/UEFA on FIFA
Regulations on international football transfers’, 5 March 2001; ‘formalisées’ in French, ‘formell
besiegelt’ in German, phrases which, like the English version, lack precise meaning under EC
law. Cf. Egger and Stix-Hackl 2002, 81, 90–91.
12 On discontinued proceedings before the Belgian courts, see Bennet 2001, 180. At EC level, a
players’ union brought an application claiming illegal failure to act on a complaint about the
transfer system in Case T-42/0l, SETCA-FGTB v. Commission, but the case was removed from
the Court’s register on 24 January 2002, and the complaint (COMP/36.583) was rejected on 30
May 2002 as part of the Commission’s closure of the investigation. Relevant documentation is
collected at http://europa.eu.int/comm/sport/key.files/circ/a_circ_en.html.
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FIFPro’s participation in the implementation of the new rules, which entered into
force on 1 September 2001.13 Eventually, in June 2002, the Commission closed its
investigation, declaring ‘the end of the Commission’s involvement in disputes
between players, clubs and football organisations’.14 Commissioner Monti stated
that ‘[t]he new rules find a balance between the players’ fundamental right to free
movement and stability of contracts together with the legitimate objective of
integrity of the sport and the stability of championships’.15

The key features of this system that the Commission is prepared to treat as
compatible with EC competition law and the law of free movement provide:

– that in the case of players aged under 23, a system of training compensation
should be in place to encourage and reward the training effort of clubs, in
particular small clubs;

– that there should be the creation of solidarity mechanisms that would redis-
tribute a significant proportion of income to clubs involved in the training and
education of a player, including amateur clubs;

– that international transfers of players aged under 18 are to be allowed subject to
agreed conditions;

– that there shall be created one transfer period per season, and a further limited
mid-season window, with a limit of one transfer per player per season;

– that there shall be minimum and maximum duration of contracts of respectively
one and five years;

– that contracts are to be protected for a period of three years up to age 28 and for
two years thereafter;

– that the system of sanctions to be introduced should preserve the regularity and
proper functioning of sporting competition so that unilateral breaches of con-
tract are possible only at the end of a season;

– that financial compensation can be paid if a contract is breached unilaterally,
whether by the player or the club;

– that proportionate sporting sanctions may be applied to players, clubs, or agents
in the case of unilateral breaches of contract without just cause, in the protected
period;

– that there shall be created an effective, quick, and objective arbitration body,
with members chosen in equal numbers by players and clubs and with an
independent chairman; and

– that arbitration is voluntary and does not prevent recourse to national courts.

Collectively agreed and enforced restrictions on player mobility and associated
sanctions imposed on contract-breakers are plainly to be reduced compared with
past practice, but football will still be allowed to maintain arrangements that would

13 On how European law stimulates trans-national trade unionism, see Dabscheck 2003, 85.
14 IP/02/824, ‘Commission closes investigations into FIFA regulations on international football
transfers’, 5 June 2002. The Commission does not propose to take the matter on to a formal plane.
15 Noted ibid.
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not be tolerated in other industries. Is this lawful? It requires testing against the
demands of EC competition law and the law governing free movement.

10.3.3 Outstanding Legal Questions

The Court has accepted that in some circumstances collective bargains designed to
regulate conditions of employment may escape the scope of application of Article
81(1).16 Neither the method of its production not its content brings the 2001
agreement on transfers within the sanctuary recognized by the Court. The level of
collective involvement was inconsistent and fragmented; the effect is not to
improve players’ working conditions. I do not believe the relevant criteria for this
concession are met by the new transfer deal. Nor should the criteria be stretched to
confer autonomy upon it.

Assuming the arrangements are in principle subject to control pursuant to
Articles 81 and 39 EC, the key issue surrounds the scope of justification. It is
probable that the mode of justification runs roughly, and perhaps precisely, in
parallel whether one examines the matter under the competition rules or the free
movement rules in the Treaty.17 The primary stated justification for this system is
to be found in the Court’s ruling in Bosman. It is encouraging the recruiting and
training of young players. I have argued above that this represents a mistaken
concession to the perceived special characteristics of professional sport and I take
the view that the idea that this is a sport-specific issue would and should be
demolished were it to be revisited by the European Court. However, even were one
to accept at face value this aspect of the judgment in Bosman, it is difficult to
defend the view that arrangements within the industry that envisage persisting
collectively-enforced restrictions on player mobility, of a type absent from other
industries, are compatible with EC law. That is to say, I do not think any transfer
system of this nature can survive. The key paragraph of Mr Lenz’s Opinion is
Paragraph 239, in which he suggests that an adjusted transfer system could be
justified if, first, fees were limited to the costs incurred in training the player by the
previous club (or previous clubs) and, secondly, provided the fee was payable only
in the case of a first change of clubs where the previous club had trained the player.
This would exclude the multi-million euro deal. But even Mr Lenz cautiously
concedes that such a system might not be sustainable in the light of the counter-
argument that its objectives ‘could also be attained by a system of redistribution of
a proportion of income, without the players’ right to freedom of movement having
to be restricted for that purpose’. The football associations, he noted, had not

16 E.g., Case C-67/96, Albany International v. Stichting Bedrijfspensioefonds Textielindustrie,
[1999] ECR 1-5751; Case C-219/97, Maatschappij Drijvende Bokken BV v. Stichting
Pensioenfonds, [1999] ECR I-6121.
17 For much fuller investigation and defence of this thesis, see Mortelmans 2001, 613. Cf.
Weatherill 2003, 51, 80–86.
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submitted anything to refute that objection. Nothing in the Court’s judgment seems
to support Mr Lenz’s tentative embrace of a revamped transfer system. Paragraph
114 of the ruling seems to exclude it. It states firmly that Article 39 (ex 48) of the
EC Treaty ‘precludes the application of rules laid down by sporting associations,
under which a professional footballer who is a national of one Member State may
not, on the expiry of his contract with a club, be employed by a club of another
Member State unless the latter club has paid to the former club a transfer, training
or development fee’. This strikes directly at attempts to impose restrictions on the
ability of (particularly younger) players to contract with their preferred employer
which feature in the ‘compromise’. I would also be sceptical of the lawfulness of
aspects which require a player to abide by a contract for at least three years or else
suffer a suspension imposed by the governing authorities of football. The case of
the unilateral contract-breaker is not covered directly by Bosman, but, as articu-
lated above, I maintain that the EC rules are in principle equally applicable to
restrictions imposed in this instance. This is collective action designed to
encourage observance of an individual contract rather than simply leaving the
matter to applicable national law. It is submitted that this contribution to stabi-
lizing club squads goes beyond the space allowed to football by the Court in
Bosman.

I therefore take the view that the compromise deal struck on transfers is
incompatible with EC law.18 In economic terms my submission is that the transfer
system simply does not do what is claimed for it, as already exposed by the Court
in Bosman. It is haphazard in its distribution of gains, and far from promoting
competitive balance it instead strengthens the hand of clubs with deep pockets and
tempts clubs to embark on financially imprudent adventures. In legal terms, the
insistence on individual economic freedoms that is driven by Article 39 EC,
supplemented by, and in some factual situations extended by, Articles 81 and 82
EC, fatally damages attempts to resuscitate a transfer system claimed to serve the
collective interests of the game. The ‘compromise’ system would have been
vulnerable to challenge by a private litigant relying on the directly effective right
contained in Article 39 (ex 48) even had the Commission gone so far as to grant
the revised arrangements an exemption under Article 81(3), a step which it has not
taken. The Commission has been surprisingly triumphant in announcing that the
deal had been successfully brokered. In closing the Commission’s investigation in
June 2002, Commissioner Monti, declaring ‘the end of the Commission’s
involvement in disputes between players, clubs and football organisations’, added
that it ‘is understood that EU law is able to take into account the specificity of
sport, and in particular to recognise that sport performs a very important social,
integrating and cultural function’.19 This claim has no convincing connection with
the transfer system, and the Commission’s deal may yet be shown up as no more
shrewd or enduring than its readiness to acquiesce in nationality-based

18 It may also be vulnerable to attack under national law, though this will vary state by state.
19 IP/02/824, note 14 above.
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discrimination in club football under the ‘Bangemann compromise’ of 1991, a
cosy arrangement the basis of which was exploded by the Court in Bosman.20

I would not exclude the possibility that it could be regarded as legally per-
missible for football to devise an internal taxation system to transfer money into
the hands of nursery clubs, as part of a scheme for sustaining a larger number of
clubs than would survive in ‘pure’ market conditions and to diminish gaps in
economic strength between clubs. Nor would I exclude the permissibility of
‘transfer windows’, which typically prevent players being acquired and immedi-
ately fielded by a new club in the later stages of a competition, or rules that forbid
a player appearing for more than one club during a particular competition. These
are a feature of the compromise agreement. Such rules doubtless dampen the
market and exert an incidental effect on patterns of player mobility but, by
restricting the ability of rich clubs to poach their rivals’ star players at the sharp
end of the season, they serve the legitimate purpose of ensuring the competition
remains credible.21 By contrast, the transfer system does no such thing. In con-
clusion, it is my submission that the wider mission to maintain a degree of
competitive equality and a form of organizational solidarity within the sport may
justify unusual forms of intervention by governing bodies, but that, in line with the
Court’s strong assertion of free movement rights in its Bosman ruling, any such
systems must be wholly disassociated from any collective attempt to impose
residual restrictions on the ability of players to contract with their preferred
employer.22 The case against even the revised transfer system is all the stronger if
one accepts the view that the Court in Bosman was wrong to treat the interest in
encouraging the training and recruitment of young players as peculiar to sport.
Football may be different; footballers should not be.

10.4 Benefits Claimed Because of the Distinctive Nature
of Sporting Competition: Collective Selling of Rights
to Broadcast Matches

The transfer system is defended largely and, in my view, unpersuasively on the
basis of its claimed contribution to inducing the training and recruitment of young
players. By contrast the issue of collective selling of rights to broadcast matches
engages the first and, in my submission, more convincing limb of the Court’s
identification in Bosman of ‘what is special about sport’, the anxiety to sustain a

20 See Paras. 126 and 136 of the Bosman ruling, note 3 above. Cf. Will 1993; Weatherill 1989, 55.
21 Cf. Case C-176/96, Jyri Lehtonen, Castors Canada Dry Namur-Braine ASBL v. Fédération
Royale Belge des Sociétés de Basket-ball ASBL, [2000] ECR I-2681, albeit that the system of
‘windows’ at stake in that case was tainted by unacceptable discrimination.
22 Cf. Foster 2000C; Blanpain 2003, especially at p. 60.
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degree of competitive equality between participant clubs. As explained above, I do
not take issue with this distinctive feature of organized sport as a matter of
principle. What is intriguing in the case of collective selling is the extent to which
this desire to sustain the internal strength of the industry permits sport to pursue
practices that impose costs on third parties.

10.4.1 Collective Selling: The Problems

One would expect the peculiar economic interdependence of clubs to be reflected in
rules which secure a certain equality between clubs designed to keep alive healthy
competition. Systems of internal wealth distribution would not exist in ‘normal’
industries, but in sport they are indispensable, though, of course, fixing the desirable
ambit of such intervention requires refined calculation.23 One would suppose that
the establishment of a ‘solidarity fund’ within a sport, to which wealthier clubs are
required to contribute from the proceeds of, inter alia, the sale of broadcasting rights
and ticket income, and on which poorer clubs may draw for financial support, would
escape supervision under EC competition law. It would not restrict competition
within the meaning of Article 81(1); rather, it is an arrangement that is inherent to
the business of professional sport. And there are other matters that are agreed
collectively between participants in a sports competition which are, loosely, the
rules of the game, rather than restrictions on competition. Examples include fixing
the numbers of players per team24 and the scheduling of fixtures. Such arrangements
do not fall within the scope of Article 81 at all.25

Collective selling of broadcasting rights is different. If rights are available only
on a collective basis – so that a purchaser can buy only the output of the whole
League – then a market for acquisition of rights belonging to individual clubs
(comprising access to their home games) has been suppressed. Broadcasters are
forced to compete for one package and are unable to deal with individual clubs,
among whom there would otherwise be competition in selling.26 It is admittedly

23 Cf. note 4 above.
24 Cf. Joined Cases C-51/96 and C-191/97, Christelle Deliège v. Ligue Francophone de Judo et
Disciplines Associées ASBL, Ligue Belge de Judo ASBL and Union Européene de Judo/François
Pacquée, [2000] ECR I-2549.
25 Cf. summary in Roth 2000, Para. 4–150; also J-F. Pons, ‘Sports and European Competition
Policy’, speech given on 14 October 1999, available at http://europa.eu.int/comm/competition/
speeches/index_theme_24.html, and Weatherill 2000B, Ch. 6, pp. 75–92, and Ch. 8, pp. 113–26,
respectively. For recent statements of practice by Commission officials (including the above-
mentioned Pons), consult http://europa.eu.int/comm/sport/index_en.html. Cf. also Mortelmans
2001, especially at 628; Weatherill 2003.
26 The collectively sold package may be (and increasingly is) broken down into constituent units –
live matches, recorded highlights, etc. – but this does not affect the basic issue, which is the
suppression of sales by individual clubs. Moreover, rights may be, but need not be, sold exclusively
– exclusivity is a matter that is distinct from collectivity. See, on exclusivity, Fleming 1999, 143.
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plain that clubs would have nothing to sell unless other clubs agreed to play
against them. Fixtures cannot be arranged unilaterally – this is the nature of sport.
But once clubs agree to play against each other, the subsequent decision to sell
rights to broadcast matches on a collective basis is restrictive of competition.27

And whereas it may well be convenient for sports leagues, and perhaps even for
(some) broadcasters too, to arrange the sale of rights on a collective basis, it is by
no means necessary to do so to make the league viable.28 So collective selling
restricts competition within the meaning of Article 81(1) EC, in so far as it has an
effect on inter-State trade. It is unlawful unless it is justified.

As far as football is concerned, the principal justification is plain, and it is
rooted in the notion of organizational solidarity which the European Court rec-
ognized as a legitimate concern of sport in Bosman. Resources raised from col-
lective selling can be distributed within the game in a fashion which reflects not
only relative success and popularity but also the need to sustain lively competition.
So the stronger clubs – judged by on-field performance and off-field popularity –
will receive more than the weaker clubs, but the league will devise a mechanism
that ensures the gap will be less wide than it would be were the clubs to go to
market on an individual basis. Moreover, in accordance with orthodox economic
logic, the fact that the collective system of selling has restricted supply will ensure
that the price paid by buyers will be higher than the (aggregate) price that would
have been paid for rights sold on an individual basis by clubs. So collective selling
allows proceeds to be shared between clubs on a more equitable basis than would
prevail in the absence of such a system; but moreover, it ensures that the pie that is
to be sliced up is larger than it otherwise would be.

The objection to this lies in the impact on third parties – the purchasing
broadcasters. The restriction on competition caused by the collective agreement
between clubs causes a diminution in choice and an increase in price. And
although the system may indeed allow clubs to raise more revenue than would
otherwise be possible, and may also permit them to make administratively con-
venient arrangements to distribute that income among clubs, the fundamental
question is just why the sports industry should be permitted to improve its position
at the expense of third parties, a category here covering both existing broadcasters
and potential broadcasters kept out of the market by the restrictions imposed on
supply. It is submitted that the orthodox approach under Article 81 would be to
condemn collective selling as an unlawful restriction on competition between
clubs and broadcasters, and to expect clubs to sell rights on an individual basis.

27 The precise nature of this ‘right’ is dictated by national Law; cf. Beloff, Kerr and Demetriou
1999, pp. 134–6 also pp. 153–6; Brinckman and Vollebregt 1998, 281; Nitsche 2000, 208. See
also Paras. 118–124 of Decision 2003/778 Champions League, OJ 2003 L 291/25, considered
more fully below. For comments on the position under English law by the Restrictive Practices
Court, see Para. 219 of Re the supply of services facilitating the broadcasting and television of
Premier League football matches, [1999] UKCLR 258, considered in more depth below.
28 Cf. Cave and Crandall 2001, F4, especially at F18. See also Decision 2003/778 Champions
League, note 27 above, considered more fully below.
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Only then, once this has occurred, would the issue of sport’s need for internal
organizational solidarity be properly invoked It would be permissible for partici-
pant clubs to work together to distribute proceeds from these individual sales in a
manner which reflects the collective need to sustain healthy competition. So
popular, successful clubs would, in effect, be ‘taxed’ – according to the internal
arrangements planned by the participants in the sporting competition – in order to
assist clubs able to raise much lower sums of money from sale of broadcasting
rights That is to say, the sports-specific anxiety to sustain an attractively com-
petitive league would be reflected only after third party broadcasters have enjoyed
the right to participate in a ‘normal’ competitive market for sale of rights. The
question is whether there is any room for sport to argue that its special interests
should prevail over those of broadcasters – that collective selling should be per-
mitted, despite its detrimental impact on broadcasters, because sport is entitled to
maximize its revenues and/or entitled to raise money collectively so as to facilitate
its ready internal distribution.

10.4.2 Collective Selling: Law and Practice Before
Champions League

The matter is not the subject of an authoritative and final determination at EC
level. It has, however, been the subject of inquiry at national level; and the issues
have been approached increasingly actively at EC level.

Collective selling of rights has been the subject of examination inter alios loci
in Germany and in England. Plainly a decision at national level does not in any
way bind the institutions of the EC. But comparisons may illuminate both the law
and the politics of the matter. In Germany, collective selling was condemned by
the competition authorities but subsequently granted statutory approval.29 This, of
course, cannot displace the application of Article 81 in Germany. The matter was
also examined at some length by the UK’s Restrictive Practices Court in its 1999
ruling which found in favour of the legality of collective selling arrangements
practised within the English (football) Premier League.30 Unfortunately, the
decision of the Restrictive Practices Court is flawed as a model. The judgment
convincingly identifies the advantages that accrue to the Premier League in par-
ticular and to football at all levels more generally from the collective arrangements
governing sale of broadcasting rights. The judgment concludes that, were the
current arrangements to be struck down, their replacement by forms of less
restrictive coordination between clubs aimed at income sharing is, at best, an

29 Para. 31 Gesetz gegen Wettbewerbsbeschränkungen, as amended with effect from 1 January
1999.
30 Re the supply of services facilitating the broadcasting on television of Premier League
football matches, [1999] UKCLR 258.
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uncertain prospect. So ruling against the challenged arrangements would risk
causing significant damage to the healthy balance of the competition. The problem
with this approach is that it pays insufficient regard to the question whether the
‘good of the game’ in this sense should prevail over the interests of third party
purchasing broadcasters in having the restriction on competition removed, or at
least reduced, so that there emerges competition between selling clubs. That
would, one would suppose, diminish football’s overall income, and perhaps also
damage the effective distribution of wealth between clubs, but the broadcaster is
entitled to the wry observation that the members of any dismantled cartel typically
find that competition forces down the price their product can command. That is the
point of cartel-busting. So why should parties outside the football industry be
forced to subsidize internal peculiarities.

The problem is that the Restrictive Practices Court felt unable to explore the
nuances of this matter. The decision was taken under the antiquated and subse-
quently repealed Restrictive Trade Practices Act. The court considered that the
legislation confined it to choosing between the public interest in maintaining
the current arrangements and in having no restrictions at all, and it preferred the
former. The Court remarked on the difficulty it perceived in fashioning a reliable
system of wealth distribution were the prevailing collective selling arrangements
to be abrogated. But it did not – and felt it could not – assess the middle ground, in
which a greater degree of competition could be injected into the market without
adopting an entirely unconfined model of individual selling, for example by
maintaining in existence a collectively-sold bloc of matches alongside which
remaining matches could be made available on an individual basis.31 The
Restrictive Practices Court’s failure to assess this type of method for meeting both
the concerns of organizational solidarity in the sport and also the competitive
nature of the market for broadcasting rights renders its analysis of the agreements
unreliable, or – more charitably – of interest only to historians of the Restrictive
Trade Practices Act but not to those wishing to identify the correct way to apply
Article 81 EC. The Commission duly intervened and asked that the participants
notify the agreements to it. Both the English and the German arrangements are
now under investigation in the light of the anxiety that they lead to unlawful
foreclosure of competing broadcasters.32

This is the key to the Commission’s preoccupation with sport. It seeks to shape
a policy appropriate to the rapidly changing needs of the broadcasting industry.
Acquisition of rights to show popular sports events is a central strategy in the
acquisition and retention of high market shares. Careful and cautious scrutiny is
therefore inevitable. Of particular pertinence to this paper is the appreciation that
the Commission is visibly conscious of the perception that the application of
orthodox trade law may undervalue the distinct cultural and social contribution of

31 Cf. Szymanski 2000, Ch. 23; also Spink and Morris 2000, pp. 165–96.
32 England: IP/02/1951, 20 December 2002; Germany: IP/03/1106, 24 July 2003.
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sport. The core of the problem is how to judge whether this perception is reality;
and, if it is, how, if at all, to shape the law accordingly.

A revealing example is provided by the Commission’s Decision of April 2001
concerning a connected matter, UEFA’s rules permitting national football asso-
ciations to prohibit the broadcasting of football matches within their territory
during a two-and-a-half hour period on a Saturday or Sunday corresponding to the
normal time at which fixtures are scheduled in the relevant country. This, one
would suppose, impedes the commercial freedom of broadcasters to conclude
deals to show matches at designated ‘blocked’ times, but it serves the end of
sustaining a lively atmosphere in stadia by encouraging spectators to attend
matches ‘live’ rather than merely fester in front of a television set. The Com-
mission concluded that the rules fall outwith the scope of application of Article 81.
In the press release concerning this matter, Mr Monti is quoted as observing that
the decision ‘reflects the Commission’s respect of the specific characteristics of
sport and of its cultural and social function’.33 However, the text of the formal
Decision published by the Commission reveals a different, narrower story.34 The
Decision is in fact based on routine market analysis. The Commission finds that
the UEFA rules do not appreciably restrict competition within the meaning of
Article 81(1).35 It explicitly states that it therefore need not assess the extent to
which the televising of football exerts a negative impact on attendance at mat-
ches.36 The Decision is, admittedly, built on appreciation of the specific nature of
the market for rights to broadcast football matches, but it is to go too far to make
Mr Monti’s breezy claim that it reflects the Commission’s respect for sport’s
‘cultural and social function’. Here one may suppose the Commission is seeking to
build up credit for itself in the face of allegations that its application of EC trade
law is liable to destroy the foundations of sport. And, while one may wonder
whether the Commission may be storing up trouble for itself in making extrava-
gant claims about its competence to cater for cultural and social matters, one may
also sympathize with the Commission’s anxieties, given the ill-informed ferocity
of the attacks which it frequently faces from sports administrators and opportu-
nistic national politicians.

10.4.3 Champions League

The decision on UEFA’s system of national ‘blocked’ periods is explicitly stated
not to prejudice assessment of collective selling of broadcasting rights to football

33 IP/01/583, 20 April 2001.
34 Comm. Dec. 2001/478, OJ 2001 L 171/12.
35 Paras. 49–61 of the Decision. The Commission will monitor change in market structure,
particularly in the wake of the ‘Internet revolution’: Para. 56.
36 Para. 59, note 34 above.
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matches under Article 81(1).37 In July 2001 the Commission sent a statement of
objections to UEFA, European football’s governing body, complaining that its
arrangements for the sale of broadcasting rights to the Champions League, the
principal European club football competition, infringe Article 81.38 UEFA sells
rights collectively on behalf of all participating clubs. It has preferred to sell to
broadcasters on an exclusive basis, typically under arrangements covering a period
of several years. The Commission is careful to observe that it does not object to
collective selling of sports rights as such.39 However, it states that it considers that
UEFA’s scheme constitutes a substantial restriction on competition, not least
because of the foreclosure of the market to potential entrants into a sector capable
of dynamic evolution, and that although it in principle recognizes the need for
wealth distribution and solidarity within the sport, the UEFA arrangements go
beyond what is necessary to achieve these legitimate ends.

The Champions League is a tournament that includes up to four entrants from
each country that is a member of UEFA, and it represents a vastly inflated version
of the ‘European Cup’ which it replaced some 10 years ago, to which only national
champion clubs (and the winner of the previous season’s competition, if not also
national champion) gained access. There is a widespread assumption that UEFA
expanded the competition under pressure from leading clubs eager for a higher
number of more lucrative European matches and willing to break away from the
governing body should their commercial ambitions be left unsatisfied.40 It is
notorious that the rise of the Champions League has coincided with a diminution
in the percentage of revenue raised that is shared among clubs outside the game’s
elite. Moreover, the vast rewards on offer to the small pool of clubs able regularly
to participate in the Champions League may conceivably have made a significant
contribution to weakening the competitive health of national league champion-
ships. One may accordingly suspect that the Commission, in seeking to apply
Article 81 to challenge collective selling in the face of the sports industry’s
objection that such arrangements are essential to sustain internal organizational
solidarity, has cunningly picked out the softest target.

UEFA duly responded by proposing an amended system involving, in short, an
‘unbundling’ of the package of rights available for purchase. More operators,
including Internet content providers as well as more traditional public and private
broadcasters, will be able to acquire a degree of involvement in the coverage of the
Champions League. The Commission expressed itself favourably disposed to this
plan for competitive diversification which, it considered, would benefit football
fans while also assisting the growth of new technology in the media sector.41

37 Ibid., Para. 60.
38 IP/01/1043, 20 July 2001.
39 ‘Background Note’, Memo 01/71, 20 July 2001.
40 See Bose 1999, Ch. 2.
41 IP/02/806, 3 June 2002; OJ 2002 C 196/3.
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The Commission concluded its investigation by adopting a formal Decision in
the Champions League case in July 2003.42 It concluded that the collective selling
arrangements restricted competition within the meaning of Article 81(1), but it
exempted the deal pursuant to Article 81(3). The system created a single point of
sale for defined ‘packages’ of matches, which the Commission considered gen-
erated efficiencies that were of a particularly significant magnitude as a result of
the elimination of the need for broadcasters to deal with many different clubs
subject to different ownership structures in different jurisdictions throughout
Europe. Transaction costs were kept relatively low. Moreover, the joint selling
scheme tightened UEFA’s grip on the competition’s organization and allowed the
commercially advantageous ‘branding’ of the Champions League as an unfrag-
mented European product. Media operators would share in the advantages and
they would be duly transmitted to consumers. The restrictions on competition were
judged indispensable to provide these economic gains and competition would not
be eliminated in respect of a substantial part of the media rights in question. The
Article 81(3) criteria for exemption were satisfied. This important Decision will
doubtless assume a high profile in future treatment of rights selling arrangements
within national sports leagues under both EC and national competition law.

In pursuit of exemption UEFA also advanced an argument founded on soli-
darity.43 It argued that raising revenue in this way enabled it to share income for
the general benefit of the game. The Commission accepted the desirability of
promoting a balance between clubs playing in a league. It also accepted the value
in encouraging the supply of young players. These objectives may be realized by
cross-subsidy from rich to poor. This, of course, loudly echoes Bosman. The
Commission expressed itself in favour of the ‘financial solidarity’ principle, and
referred to its endorsement in the Nice Declaration on Sport, examined further
below. But – crucially – could such desiderata suffice to outweigh the restrictions
on competition inherent in a system of collective selling? The Commission
skipped clear of this point. It did not need to decide it. The criteria for exemption
were already made out as a result of acceptance of the contribution of joint selling
to delivering efficiencies, suppressing transaction costs, and improving the brand.

The issue avoided by the Commission is of great legal and political delicacy. It
is one to which the Commission has been gently and cautiously drawing attention
for some time. In its Helsinki Report on Sport, published in 1999,44 the Com-
mission sketched its view of the role of a ‘European Sports Model’. This possesses
a number of features, most prominently grouped around the contrasts drawn with
North American sports practice.45 For the Commission, European sport is char-
acterized by, among other features, the notion of solidarity, stretching from the
apex of the sport to the ‘grass roots’. This has a direct connection with the question

42 Decision 2003/778, OJ 2003 L 291/25.
43 Paras. 164–167 of the Decision.
44 COM (1999) 644 and/2. For comment, see Weatherill 2000C, 282.
45 Cf. Weatherill 2000A, pp. 155–81.
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of the permissibility of collective selling of broadcasting rights. The Commission
commented in the Helsinki Report that any possible exemption granted to col-
lective selling arrangements would have to take account of the benefits for con-
sumers and the proportionate nature of the restrictions in relation to the end in
view. This is orthodox fare under Article 81(3) EC. It observed that it is therefore
appropriate ‘to examine the extent to which a link can be established between the
joint sale of rights and financial solidarity between professional and amateur sport,
the objectives of the training of young sportsmen and women and those of pro-
moting sporting activities among the population’. In similar vein Commissioner
Monti has cautiously suggested that ‘financial solidarity between clubs or between
professional and amateur sport’ could be a relevant factor in assessing whether to
grant an exemption to collective selling.46 This is strikingly less orthodox as an
articulation of the matters that are properly taken into account under Article 81(3).
This line of thinking hints intriguingly at use of the power to exempt restrictive
practices as a method for insisting that fostering the social and educational
function of sport is a condition for giving a green light to collective selling. The
cartel is permissible provided its proceeds are shared throughout the sport for the
sake of its general health.47 This suggests that collective selling designed solely as
a tool of wealth maximalization for the participants alone would not be exempted.
So a ‘breakaway’ league of the type lately mooted in European football48 may, by
ridding itself of its roots in the wider organization of the sport, thereby lose one
commercially attractive opportunity, that of collective sale of broadcasting rights.

But although on this point the Commission’s thinking has close similarities to
the anxiety over support for the game’s grass roots to which the Restrictive
Practices Court paid heed in the Premier League case in applying the UK’s now
abandoned restrictive practices regime,49 the Commission may here have floated
an idea that would exceed the proper scope of Article 81(3). By cautious contrast,
Champions League explicitly avoids addressing the relevance of horizontal
financial solidarity (mutual support within a league) and wholly ignores the issue
of vertical financial solidarity (apex to ‘grass roots’ base). Moreover, the approach
to be found in the Commission’s October 2003 draft guidelines on the application
of Article 81(3) is committed to preventing any stretching of the criteria for
exemption beyond those found in Article 81(3).50 This seems to reveal a

46 Speech delivered in Brussels on a Conference on Governance in Sport, 6 February 2001,
available as Speech/01/84 via http://europa.eu.int/comm/sport/key_files/comp/a_comp_en.html.
47 Support for this approach is expressed by the Committee of the Regions, Opinion on the
European Model of Sport, OJ 1999 C 374/56, Para. 3.8.
48 ‘Project Gandalf’, the European Football League, was notified to the Commission, OJ 1999 C
70/5, and though the breakaway has not (yet) been executed the threat was enough to generate
changes by UEFA that benefited larger clubs. See, e.g., Van Den Brink 2000, 359, especially
364–5. The ‘G-14’ group of leading clubs has its own website: www.gl4.com/intro.htm.
49 Note 30 above.
50 Available via http://europa.eu.int/comm/competition/antitrust/legislation. See, especially
Para. 38.
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preference to barricade Article 81’s walls against incursion by what may loosely
be termed ‘non-efficiency’ factors. On this reading, if a practice is incapable of
exemption pursuant to Article 81(3) it cannot be saved by reference to horizontal
Treaty provisions such as Article 151(4). And if it merits exemption under Article
81(3), it cannot be denied it for neglect of other interests. This implies that the
promotion of cultural objectives which are not congruent with decision-making
orthodoxy under Article 81 is possible only under other Treaty provisions. It
cannot yet be stated with confidence that the Commission has got this right,
although this line of reasoning does bear some resemblance to the Court’s attitude
to the relevance of the horizontal provisions of the Treaty in the exercise of the
competence to harmonize under Article 95. The conditions for recourse to Article
95 must first be satisfied before any question of the impact of the horizontal
provisions can arise.51

10.5 Burdens Imposed Because of the Distinctive Nature
of Sporting Competition: ‘Protected’ or ‘Listed’
Events

Legislation governing ‘protected’ or ‘listed’ events is popularly supposed to have
been introduced in order to ensure that particularly high-profile sporting fixtures
are available to the general public without the need to pay a subscription to the
broadcaster, but, at least in its EC dimension, this is in fact a misleadingly inflated
view of the degree of legal intervention that exists. The relevant legislation at EC
level is a good deal less interventionist, and a good deal more ambiguous, than the
common misperception holds.

10.5.1 ‘Listed Events’ Under the ‘Television Without
Frontiers’ Directive

The so-called ‘Television Without Frontiers’ Directive, Directive 89/552, was
amended by Directive 97/36,52 and it is the latter Directive that provides the source
of the relevant provisions. The Directives are based on the Treaty provisions
governing coordination of laws in the establishment and services sectors,53 and are
accordingly measures of market integration, operative in a sector technologically
well suited to trans-frontier growth. Because several Member States have regimes

51 Case C-376/98, Germany v. Parliament and Council, [2000] ECR I-8419 (‘Tobacco
Advertising’).
52 OJ 1989 L 298/23, OJ 1997 L 202/60, respectively. See generally on this regime, Jones 2000,
299.
53 Arts. 47(2) and 55 (ex 57(2) and 66) EC.
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which, in differing ways, involve some degree of intervention into the manner of
broadcasting major sporting events, it was decided that some attempt should be
made to supply an EC-level framework for resolving the collision between such
regimes and the quest for an integrated European market. This, of course, is a
classic example of the endemic tendency of a policy of trade integration to spill
over into other sectors. Because states have taken a stance on patterns of inter-
vention designed to limit market freedoms, the EC, devising a regulatory frame-
work for a broader European market, must respond by making its own choices
about the content of the regime that shall be adopted at European level. So
coordination and harmonization is much more than a technical process of fixing a
framework of common rules for a common market instead it involves inevitable
and sensitive selections of regulatory style and philosophy. So, in this instance,
questions of sport and culture, in respect of which the EC lacks any general
legislative competence, are nevertheless drawn on to its legislative agenda as a
result of the wide-ranging functional impact of the programme of harmonization
and coordination of laws. In this vein, recital 25 of Directive 97/36 observes that
Article 128(4) EC (now Article 151(4)) ‘requires the Community to take cultural
aspects into account in its action under other provisions of the Treaty’. Harmo-
nization is permissible only provided a sufficient contribution to market-building is
demonstrated, but in shaping the content of the harmonized regime it is perfectly
proper for cultural policy to be taken into account, just as consumer policy and
public health policy affect the shaping of market-integrative rules at EC level.54

So, offering a fine illustration of these regulatory ripples, the opportunity was
taken on the amendment effected by Directive 97/36 to include new provisions on
‘protected events’ in the EC regime.55 But, as one may have anticipated, given the
sensitivity of the issues at stake, there is no question of the matter being dealt with
exhaustively at EC level. In fact, the EC rules governing protected events are a very
strange beast indeed. Of particular relevance to the current paper, they illustrate the
point that the ‘cultural’ aspects of sport are extraordinarily ill-defined, although here
the outcome of the shaping of legal intervention is that sport is subjected to unusual
burdens, in contrast with the matters explored elsewhere which concern sport’s
modestly successful search for unusual benefits and immunities.

The relevant provision is Article 1(4) of Directive 97/36, which among other
things provides for the insertion of a new Article 3a into Directive 89/552. Article
3a provides that

‘Each Member State may take measures in accordance with Community law to ensure that
broadcasters under its jurisdiction do not broadcast on an exclusive basis events which are
regarded by that Member State as being of major importance for society in such a way as
to deprive a substantial proportion of the public in that Member State of the possibility of
following such events via live coverage or deferred coverage on free television.’

54 Arts. 153(2), 152(1) EC. Cf. Case C-376/98, note 51 above; for discussion of the impact of
this case on cultural aspects of harmonized laws, see Katsirea 2003, 190.
55 See Craufurd Smith and Boettcher 2002, 107.
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The anxiety is plainly that broadcasters to whom a fee must be paid by viewers to
secure access to transmissions will acquire exclusive rights to major events with the
consequence that the general population will be deprived of the opportunity to view
such events for free,56 but the word ‘may’, the fourth word in this extract, is vital to
grasping the nature of the regime. There is no obligation imposed on Member States.
The Commission has properly emphasized that this is a ‘voluntary provision’.57 The
issue is national choices, not EC requirements. Article 3a of Directive 89/552 does
not define more precisely the circumstances in which the power conferred may or
should be exercised. Having introduced the notion of events of ‘major importance
for society’, the provision proceeds simply to require a Member State that chooses to
exercise this power to draw up a list of events which it considers to fall into this
category and then to notify the Commission of measures taken or to be taken to
protect them from falling into the hands of broadcasters who will act in such a way
as to deprive a substantial proportion of the public in that Member State of the
possibility of following such event on free television. These measures are to be
scrutinized by the Commission and published in the Official Journal. A comple-
mentary transnational dimension is added by Article 3a(3) of Directive 89/552. This
provides that Member States shall ensure that broadcasters under their jurisdiction
do not exercise the exclusive rights purchased by those broadcasters in such a way
that a substantial proportion of the public in another Member State is deprived of the
possibility of following events which are designated by that other Member State as
carrying major importance for society This is, of course, necessarily a mandatory
rather than voluntary provision as far as Member State authorities are concerned;
were it otherwise, one state’s choices would be readily undermined by another’s
lack of concern in so far as broadcasters established in the latter state had acquired
rights ‘listed’ by the former state.

The event of ‘major importance for society’ is a category which is amplified in
the Preamble,58 but which is nevertheless inevitably subjectively defined.

As one would have readily predicted, state practice varies. The majority of
states have designated no events as carrying major importance for society pursuant
to Directive 89/552. Those that have exercised the available power have made very
different choices.59 It comes as no surprise that no Member State apart from the

56 Free television for these purposes means ‘broadcasting on a channel, either public or
commercial, of programmes which are accessible to the public without payment in addition to the
modes of funding of broadcasting that are widely prevailing in each Member State (such as
licence fee and/or the basic tier subscription fee to a cable network)’: recital 22.
57 Third Report on the application of Directive 89/552, COM (2001) 9, p. 8.
58 They should be ‘outstanding events which are of interest to the general public in the European
Union or in a given Member State or in an important component part of a given member State’:
recital 21; recital 18 refers non-exhaustively to the ‘Olympic games, the football World Cup and
European football championship’.
59 The most recent consolidated list of measures may be found at OJ 2003 C183/03, and includes
measures notified by Italy, Germany, Austria, Ireland, and the UK. For full list, see http://
europa.eu.int/comm/avpolicy/regul/twf/3bis/implement_en.htm.
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United Kingdom reckons the televising of test match cricket to fall within the
preferred scope of protection; nor that Italy alone lists the San Remo music fes-
tival. But there is wide variation even in connection with events which one would
suppose would be of more or less equally powerful interest state by state. The
finals of Football’s World Cup, staged every four years and won by a European
country as often as not, are ‘listed’ in their entirety in the United Kingdom,
whereas as far as Germany, Austria, and Ireland are concerned only the final, semi-
finals, opening match, and matches of the respective national team are included on
the list, while Italy lists only the final and matches of the Italian national team.
Moreover, the lists change. Denmark notified the Commission of its list in 1999
but withdrew this with effect from the beginning of 2002, and it now operates no
list of the type recognized by Directive 89/552.

Commercially this legislation has the potential to be very significant indeed.
Technological growth and, in particular, the rise of privately-owned broadcasting
companies, a sector that has flourished since deregulation became fashionable
beginning in the late 1980s, have injected a great many more players on to the
demand-side of the market60 and, with supply of major sporting events incapable
of parallel increase because of consumer attachment to the existing small pool of
established major events,61 the cost of acquiring rights to major sporting events has
accordingly increased dramatically in recent years. Indeed, it is well known that
broadcasters seeking to enter new markets regard acquisition of exclusive sports
rights as the pre-eminent method for rapid acquisition of a viable market share.
This characteristic has further contributed to the race upwards in pricing. Tradi-
tional ‘free’ public broadcasters now find themselves operating in a much less cosy
competitive climate than that which prevailed 20 years ago. In so far as this
legislation governing ‘protected events’ involves a priority for such broadcasters it
may be thought beneficial to consumers, for it improves the chances of popular
events being available for free viewing. From the perspective of the sports
industry, by contrast, direct or indirect interference wit the right to sell to the
highest bidder is commercially alarming, and may call into question the oppor-
tunity fully to exploit an extraordinarily lucrative market.

10.5.2 Interpreting the Directive

Given this huge, commercially sensitive issue, it is astonishing that the provisions
of the EC Directive are so imprecise, yet that imprecision is testimony to the
awkward issues that arise when sport as commerce and sport as hot topic in society

60 Set generally Craufurd Smith 1997.
61 On inelasticity of demand for major events, see Comm. Dec. 2000/400 Eurovision OJ 2000 L
151/18 (annulled, but not on the point of market definition, in Cases T-185/00 et al., M6 and other
v. Commission, [2002] ECR II-3805); Comm. Dec. 2000/12 1998 Football World Cup, OJ 2000
L 5/55.
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merge. Once a state draws up the list of events that it perceives as being of ‘major
importance for society’, it is entitled to take measures to ensure that broadcasters
do not broadcast those events on an exclusive basis ‘in such a way as to deprive a
substantial proportion of the public in that Member State of the possibility of
following such events via live coverage or deferred coverage on free television’.
That may be interpreted to cover intervention that requires coverage on free
television. That would plainly severely reduce the price that any other broadcaster
would be willing to pay; exclusivity is worth a large premium to the commercial
broadcaster eager to increase its portfolio of subscribers and interested advertisers.
This would also involve a profound interference with the exercise of the property
rights of sporting bodies.62 But is the Directive properly interpreted in this way?
Might it be that the public broadcaster is guaranteed access only to the bidding
process on a non-discriminatory and transparent basis, so that there is a ‘possi-
bility’ for the general population to have the opportunity of viewing the event on
free television, but that it has no legal basis for complaint if exclusive rights are
ultimately awarded to a broadcaster which a smaller audience and access to the
services of which is dependent on payment by viewers? That would not simply be
a question of price, for a free broadcaster may be able to promise a larger audience,
which may be more attractive to a sporting body aiming to enhance its long-term
popularity and to satisfy its sponsors than the short term profit represented by a
higher fee paid by a broadcaster whose services are not available free of charge to
the viewer. But, admittedly according to this interpretation, economic gain, not
access of the general population, would be the key factor in the awarding process.

There is no ruling of the European Court on this point. Litigation lawyers would
lick their lips at these conundrums, and their appetite will be whetted further by
inspection of the progress of litigation on the point before English courts. In R v.
Independent Television Commission, ex parte TV Danmark 1 Ltd.,63 the House of
Lords took a fundamentally different approach to the interpretation of this regime
from that preferred by the Court of Appeal. Of itself this confirms the ambiguous
nature of the legal rules. The litigation arose against the background of Article
3a(3) of the Directive. The applicant, TV Danmark, a satellite television company
newly established in England but targeting the Danish market, had acquired
exclusive rights to broadcast World Cup football matches of the Danish national
team, events that had been ‘listed’ under the Directive by Denmark.64 TV Dan-
mark had bought these rights on an exclusive basis after a bidding process in which
they had, as part of a strategy to secure a presence in the market, beaten Danish
public broadcasters who would have been able to broadcast the games to at least
90 per cent of the Danish population, the threshold laid down under Danish law
and which TV Danmark would not be able to cross. This was, then, exactly the
situation envisaged by Article 3a(3) of Directive 89/552, as amended by Directive

62 Cf. Jones 2000, 326–36.
63 R v. Independent Television Commission, ex parte TV Danmark 1 Ltd., 1 WLR (2001) 1604.
64 As mentioned above, Denmark has now abandoned its list.
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97/36. Under the UK’s implementing legislation, in such circumstances the
broadcaster was unable to screen the event without having secured the prior
consent of the Independent Television Commission (ITC). The ITC, accepting that
the rights had been bought by TV Danmark after a fair process and for a fair price,
refused consent, taking the view that the Directive precluded it from granting
consent in circumstances such as these, where the acquirer had refused to offer to
free broadcasters the chance to share the rights on payment of a reasonable fee. An
application for judicial review of the ITC decision failed at first instance but
succeeded before the Court of Appeal, which held that the protection envisaged by
the Directive was exhausted once a fair auction of the rights had taken place.65 The
House of Lords took a different view of the requirements imposed on the UK by
the Directive. It found it necessary for the ITC to exercise its discretion so as to
prevent the exercise by broadcasters of exclusive rights in such a way that a
substantial proportion of the population in another Member State would be
deprived of the possibility of watching a listed event on television. So their
Lordships concluded, contrary to the view of the Court of Appeal, that it was not
mandatory for the ITC to give consent to a broadcaster in TV Danmark’s position,
which had acquired the rights in a free and fair auction, and accordingly the ITC’s
original decision should stand.

The House of Lords decision, when contrasted with that of the Court of Appeal,
plainly gives much greater respect to protection of the Danish choice about the
importance of access to viewing the matches and correspondingly less to market
forces and the interests of a non-Danish undertaking that had won a fair and open
bidding process. Lord Hoffman, who gave the main speech, treated Article 3a(3) of
the Directive as having carved out a defined circumstance in which market
competition and unhampered enjoyment of contractual rights would not be per-
mitted free rein. He rejected the Court of Appeal’s view that the way in which the
rights had been acquired was relevant. Instead he considered that Article 3a(3) of
the Directive could not have been met if the general population could not watch
the match when it was broadcast.

So, according to the interpretation of Directive 89/552 adopted by the House of
Lords, the ITC does not have to grant consent to the holder of the exclusive rights
even if the holder has won those rights in a free and fair competition. But would it
ever be entitled to grant consent to a pay channel if free broadcasters do not have a
share in the rights? Lord Hoffman seems to think not. He envisages that the
exclusive right holder must always make an offer of a share – though plainly this
will greatly affect the price which a channel in TV Danmark’s position would be
prepared to bid in the first place, for it is exclusivity which is the jewel. This seems
to render the whole process commercially eccentric, even unviable, but it is,
according to Lord Hoffman, exactly the interventionist model chosen by the EC
legislature. But what price is expected of the free broadcaster? What if the free
broadcaster offers a peppercorn for a share of the rights? Would the Directive then

65 The Court of Appeal decision is reported at 1 WLR (2001) 74.
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properly be interpreted to preclude a body in the position of the ITC from granting
consent to the right-holder to broadcast the event on an exclusive basis to a small
segment of the population of the listing Member State? This is to peer into a very
awkward world of assessing ‘fair’ prices in a market already rigged by public
intervention.66 The European Court was not permitted the opportunity to explore
this rocky terrain. The House of Lords, though a court of final instance and here
overturning a contrary judgment of the court immediately below it in the judicial
hierarchy, made no reference to Luxembourg under Article 234 EC. The Com-
mission for its part has done no more than briefly mention this case in its fourth
report on the application of Directive 89/552 in the context of a broad comment
that application of Article 3a in the period under review had been ‘satisfactory’,67

an approval repeated in the Discussion Paper released in April 2003 as part of the
Commission’s consultation exercise on the Directive.68

10.5.3 The Purpose of the Regime

Enough of the detail. Why does this regime even exist? Why are sports events
treated in this manner, which has such profound (albeit, in detail, uncertain)
commercial consequences? A troublingly unbalanced 1996 Resolution of the
European Parliament considers ‘it essential for all spectators to have a right of
access to major sports events, just as they have a right to information’ while paying
no attention to the costs that right-holders incur as a result of the legal safe-
guarding of such a ‘right’69 Recital 18 to Directive 97/36 refers to a ‘right to
information’ and to ensuring ‘wide access by the public to television coverage’ of
events of major importance to society. Article 10 of the European Convention for
the Protection of Human Rights and Fundamental Freedoms (ECHR) provides that
the right to freedom of expression shall include the right to ‘receive and impart
information without interference by public authorities and regardless of frontiers’.
This formulation is now also to be found in Article 11 of the EC Charter of
Fundamental Rights of the European Union, proclaimed at Nice in December
2000,70 which is to be interpreted to conform with the Convention.71 True, Article
10 of the ECHR adds that states are not to be prevented from requiring the
licensing of broadcasting or television enterprises, a proviso absent from Article

66 Cf. Craufurd Smith and Boettcher 2002, with particular reference to the controversial sale of
rights to broadcast the World Cup Finals 2002 in the UK.
67 COM (2002) 778, p. 10.
68 Available via http://europa.eu.int/comm/avpolicy/regul/review-twf2003/consult_en.htm. As
one might expect, the BBC response to the Commission is warmly supportive of the House of
Lords ruling. See http://europa.eu.int/comm/avpolicy/regul/review-twf2003/contribution.htm.
69 Resolution on the broadcasting of sports events, OJ 1996 C 166/109.
70 OJ 2000 C 364/1.
71 Article 52 EU Charter.
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11 of the EU Charter. But in any event this seems to bear no relevance to the
specific issue of ‘protected events’.

So is the citizen’s ‘right to information’, albeit that it is a right contingent on his
or her Member State choosing to activate the power conferred by Article 3(a) of
Directive 89/552, the key to understanding this legislation? Lord Hoffman began
his speech in the TV Danmark case by asserting that the case concerned ‘the right
of the European Citizen to watch his national football team on television’. One
might here detect a touch of the absurd, and one may well suppose that Lord
Hoffman fully intends to jolt his audience into thinking critically about just what
(in his perception) the EC legislature has chosen to do under this Directive. Can
one truly consider that the watching of doubtless exciting and interesting sports
events properly engages the language of fundamental rights? Such a proposition
exceeds what is currently recognized as the scope of the right to information under
the law of the European Convention.72 One may go so far as to condemn such an
approach as apt to demean the quality and dignity of rights discourse. And,
moreover, the card of fundamental rights is a trump, but not one held by only one
player. The rights to freedom of expression of broadcasters are in no small mea-
sure damaged by these interventionist provisions, whereas both the EC legal order
and that of the European Convention recognize that commercial parties fall within
the personal scope of this regime, albeit that their rights are not absolute.73

It is a strenuous effort to devise an intellectually satisfying and rational basis for
this legislation. The Commission’s April 2003 Discussion Paper understandably
attempts no such thing,74 confining itself to seeking views on whether the pro-
cedures should be more tightly defined.75 Several responses to the Discussion
Paper advocated a clarification of the purpose of the system but most – again,
understandably – exhibited a primary interest simply to defend their own interests.
For example, both the BBC and ITV praised the regime, while by contrast UEFA
criticized the legislative favouritism of one type of broadcaster over another.76 In
teasing out the intent of this legislation, the best guess is that some notion of a
citizen’s entitlement, albeit falling short of a constitutional right, to watch a
national representative sporting team in action is at stake, although, admittedly, the
events listed exceed this category. Perhaps part of the motivation for intervention
is that national and international sports bodies, though typically in form creatures
of private law, nonetheless in practice hold a form of general representative
function, acting on behalf of the nation when a team is picked to play in

72 Cf. more fully Craufurd Smith and Boettcher 2002.
73 E.g., Case C-260/89, ERT v. Dimotiki, [1991] ECR I-2925; Case C-368/95, Vereinigte
Familiapress Zeitungs- and vertriebs GmbH v. Heinrich Bauer Verlag, [1997] ECR I-3689;
Informationsverein Lentia and others v. Austria, A No 276, 17 EHRR (1993) 93. See Wyatt 2000;
Craufurd Smith 1997, especially Ch. 7.
74 Note 68 above.
75 A perspective doubtless in part inspired by pending litigation on its proper role: Case T-33/01,
Infront WM v. Commission.
76 Note 68 above.
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international competition, and that accordingly a control over their commercial
activities is justified in the public interest. This is capable of being combined with
some notion of social solidarity in the nation generated by such events in order to
find a rationale of sorts for the decision to create the category of events of ‘major
importance of society’. Participation even as a television viewer in a football World
Cup or an Olympic Games, both of which are staged only once every four years,
could be taken to contribute to the construction of a shared sense of identity and of
history, and as an indispensable basis for social communication.77 One may opti-
mistically hope that, in so far as minority sections of a nation’s population enjoy a
disproportionately high representation among the cream of a country’s sporting
performers, the sight of the team or individual athletes in action may promote
tolerance and respect for diversity in society. This appealing vision may be illus-
trated by the successful exploits of the multi-ethnic French national football side of
recent years. But in response to every example of sport as a force for cohesion, it is
not hard to paint a less agreeable picture. In 2001, two friendly football matches
between countries with a troubled recent shared history, France and Algeria, and
Portugal and Angola, were abandoned without reaching their allotted duration of
90 min as a result of violence among players and/or supporters. And in the uniquely
odious case of the English national football team it is regrettably easy to reflect that
scenes of young white men who travel in aggressive celebration of a deeply intol-
erant culture do nothing to foster social cohesion. Patriotism is too often transformed
from allegiance to one’s own country into disrespect or even hatred of other
countries, and national representative sport has no special claim to be able suc-
cessfully to achieve or promote the benefits of intercultural dialogue without suf-
fering the burdens of sustained or deepened division.

My conclusion is that the EC’s legislation governing ‘protected events’
diminishes the commercial value of the rights to broadcast such events by inter-
fering in the ability of the holder of the rights to extract the highest price the
market would yield. The advantages generated by this intervention, and the
rationales for legislating in this way, are remarkably under-explained. What is
required is a balancing of the competing interests. If this has been done by the EC
legislature then it has been kept very quiet. The impression is that, once more,
sport is subjected to a ‘special’ regime without any sufficiently careful examination
of what is and should be at stake.

10.6 Is There a Broader Cultural Context?

In the Introduction to this paper, I observed that EC law is alleged to carry a bias
which reflects the market-making imperatives of the Treaty while failing to pay
adequate respect to the economic peculiarities of sport, and, moreover, that EC law

77 Cf. from the Australian perspective Fraser and McMahon 2002, 1.
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suffers criticism for failure to pay due regard to the social and cultural contribution
of sport. In fact, I consider that these are fundamentally different issues. The
peculiar economic context of professional sport is distinct from the wider social
and cultural place of sport in society, although both issues may find a home under
the (perhaps unhelpfully broad) rubric of ‘culture’.

The Declaration on Sport attached to the Amsterdam Treaty asserts that

‘[t]he Conference emphasises the social significance of sport, in particular its role in
forging identity and bringing people together. The Conference therefore calls on the
bodies of the European Union to listen to sports associations when important questions
affecting sport are at issue. In this connection, special consideration should be given to the
particular characteristics of amateur sport.’

At one level this is feeble. In particular, it is emphatically not subversive of the
core of the Bosman ruling’s firm application of the fundamental Treaty rules
governing free movement law to sport. This was expressly acknowledged by the
European Court in Deliège and in Lehtonen.78 However, at a different level, the
Amsterdam Declaration is rather bold. Whatever reservations one may entertain
about the value of forging identity through sport, and however much one may
wonder whether sport truly brings people together in any meaningful way, it is
important that sport’s ‘social significance’ is freely asserted precisely because the
Treaty ‘proper’ allows no explicit room for account to be taken of such implica-
tions. So the Amsterdam Declaration is significant for peering beyond the limits
imposed by the EC’s attributed competence and appreciating a wider role for sport
on society. And its reference to amateur sport is particularly illuminating, for it
encourages us to make constructive strides towards re-thinking whether ‘sport’
makes sense as a single-issue definitional category.

The Commission’s Helsinki Report on Sport was mentioned above in the
specific context of collective selling of broadcasting rights.79 It is of more general
interest. The Report is directed at safeguarding current sports structures and at
maintaining the social function of sport within the Community framework, which
were areas on which the Commission had been invited to report by the Vienna
European Council of December 1998. The Report begins with the ambitious
assertion that it ‘gives pointers for reconciling the economic dimension of sport
with its popular, educational, social and cultural dimensions’. It maintains the
Commission’s identification of ‘a European approach to sport based on common
concepts and principles’, which includes sport’s role as ‘an instrument of social
cohesion and education’. It is suggested that tensions have emerged between this
function and the economic motivations for sport which have increased in recent
years. One example cited is the temptation for certain sporting operators and
certain large clubs to leave the federations in order to derive the maximum benefit
from the economic potential of sport for themselves alone. This tendency may

78 Cases C-51/96 and 191/97, note 24 above, Paras. 41–42 of the judgment; Case C-176/96, note
21 above, Paras. 32–33 of the judgment.
79 Note 44 above.
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jeopardise the principle of financial solidarity between professional and amateur
sport and the system of promotion and relegation common to most federations.

The Commission asserts the value in preserving ‘the social function of sport
and therefore the current structures of the organisation of sport in Europe’ while
assimilating a changing legal and commercial environment.

More fully than in the Amsterdam Declaration, one may observe in the Helsinki
Report the strain that is placed on describing ‘sport’ as a single phenomenon and
on developing a policy that will comfortably fit all the ambitions of those involved
in sporting activity. This encompasses the regulated, from the summit to the grass
roots of the game, and also the regulator, since different perspectives among
relevant Directorates-General within the Commission doubtless create further fault
lines. From any standpoint, the tension between sport as an instrument of social
cohesion and sport as a money-making enterprise is all too clear. In fact, a realistic
depiction of sport as a pyramid, with the professional game at the apex, below
which are slotted semi-professional sport, amateur sport, and, located at the base,
purely recreational sport, is increasingly hard to sustain. Professional sport has
little to do with the social function of sport mentioned in the Helsinki Report.
Conversely, recreational sport has no economic motivation. The apex and the base
remain linked by their subjection in principle to the same set of rules governing
conduct on the field. And the notion of ‘vertical solidarity’, whereby revenue
raised through lucrative deals struck in the professional game is used in part to
sustain the grass roots, has not been abandoned entirely in Europe. But, as the
Helsinki Report confesses, the growth in commercialism in the professional game
poses real and imminent threats to this model. The Commission, of course, has
limited competence to act. Its mooted readiness to exempt collective selling of
broadcasting rights only on condition that the proceeds are shared around the sport
more widely is truly intriguing,80 but to Europe’s leading football clubs, plotting
new arrangements that would free them of the irritation of having to hand over
even a small percentage of their revenue to their weaker brethren and to the grass
roots, this is a relatively peripheral anxiety. The Commission’s vision for the
protection of the ‘European Sport Model’ involves consultation between interested
levels of governance – sports governing bodies, Member States, European insti-
tutions. A partnership is presented as the way forward. But, at least in the case of
professional football, it is not clear that the leading clubs are interested.

A Declaration on ‘the specific characteristics of sport and its social function in
Europe, of which account should be taken in implementing common policies’, was
annexed to the Conclusions of the Nice European Council held in December 2000.
This concedes the absence of any direct Community powers in the area, but
accepts that in action taken under the Treaty the institutions of the Community
must ‘take account of the social, educational and cultural functions inherent in
sport and making it special, in order that the code of ethics and the solidarity
essential to the preservation of its social role may be respected and nurtured’. The

80 See Sect. 10.4 of this paper for discussion of the status of this view.
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European Council calls also for the preservation of ‘the cohesion and ties of
solidarity binding the practice of sports at every level’. Under a subtitle ‘Amateur
sport and sport for all’, it is proclaimed that ‘Sport is a human activity resting on
fundamental social, educational and cultural values. It is a factor making for
integration, involvement in social life, tolerance, acceptance of differences and
playing by the rules.’ The Declaration acknowledges the central decision-making
competence of sports federations, but insists on their ‘special responsibilities’ in
the light of sport’s social functions.

A process of dialogue endures. In October 2001 the ‘European Sports Forum’
was convened in Brussels in collaboration with the Belgian Presidency of the EU.
The Forum included, among other things, a working group on the follow-up to the
Nice Declaration.81 In its published conclusions, the insistence on the value of a
partnership between interested actors is sustained, alongside assertion of the social
and educational function of sport, though the working group’s most striking
conclusion is its shamelessly opportunistic claim that ‘In the light of current
international events, it is more than ever before essential to spread the message of
peace and respect for others conveyed by sport’. A separate working group,
dealing with ‘sport and the social economy’, concluded that sport should remain
faithful to the values of the social economy, which ‘is composed of people-centred
organisations and enterprises based on democracy, solidarity and valorisation of
social, cultural and environmental resources’. It identified these as ‘civic values
[that] transcend the logic of profit-seeking interest’. It is painfully difficult to avoid
treating this as anything other than an exercise in self-parody, but through the haze
of good intentions one can perceive once again the remarkably high-minded
aspirations of sport – or at least the interest of sporting bodies in portraying
themselves as equipped with a role that should be seen as more than merely
commercially driven as an adept strategy designed to extract legal concessions.

The European Sports Forum was held in Copenhagen in 2002, at which Con-
clusions on Taking Account of Sport in Community Policies and Measures
included a Portuguese proposal for a provision empowering action in the field of
sport to be inserted into the Treaty. After years of periodic pleas to have sport
partially or wholly excluded from the Treaty, it is intriguing that this nudge in the
opposite direction was enough to provoke the Convention on the Future of Europe
to include sport in the Draft Constitutional Treaty released in July 2003. It is
proposed that the Union shall have a competence to act in support of its Member
States in the field of sport.82 It shall contribute to the promotion of European
sporting issues, given the social and educational function of sport.83 In November
2003 the latest annual European Sports Forum took place in Verona. It hosted
three working groups: ‘Sport as a factor for social integration’; ‘The role of

81 Documentation is available via http://europa.eu.int/comm/sport/info/events/forum2001_en.
html.
82 Art. I-16.
83 Art. III-182.
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European sport in un international context’; and, most bewildering of all, ‘Sport
and media literacy’.

So what is ‘sport’ today? And what challenge(s) does it present to regulators?84

The leading football clubs, and operators in some other lucrative sports such as
motor racing, are commercially ambitious and powerful companies. How they
fulfil, and why they would fulfil, a role as contributors to the promotion of social,
educational, and cultural values is increasingly difficult to identify. In fact, the
sharp increase in the economic motivation for their activities is precisely the
reason why they should, in principle, be accordingly subjected to the orthodox
rules of EC trade law. The list of formal and informal Commission interventions
duly grows ever longer.85 Certainly the application of such rules should pay due
regard to the peculiar characteristic of mutual interdependence which marks the
relationship between participants in a professional sports league. This is a sports-
specific issue, but it is perfectly capable of forming part of appropriately nuanced
economic and legal analysis. After all, the application of Article 81 is always
conditioned by the particular context in which arrangements are struck. The
Court’s fundamentally important decision in Wouters increasingly serves as the
starting point in determining whether an apparent restriction on competition is
properly pulled within the grip of Article 81(l).86 The Court stated that

‘account must first of all be taken of the overall context in which the decision of the
association of undertakings was taken or produces its effects. More particularly, account
must be taken of its objectives. […] It has then to be considered whether the consequential
effects restrictive of competition are inherent in the pursuit of those objectives.’

This observation was delivered in the context of rules prohibiting multi-disci-
plinary partnerships between members of the Bar and accountants, but it can
readily be transplanted to underpin an argument that the overall context in which
sports regulation occurs, built around pursuit of a broad objective of healthy
equality of competitive opportunity, produces effects which though restrictive of
competition are nonetheless inherent in the pursuit of those objectives.87 Only if a
restriction on competition within the meaning of Article 81(1) is at stake does to
inquiry move to the possibility of exemption pursuant to Article 81(3).88

This is sports law and sports economics, and it is central to deciding how to
control governing bodies whose regulation of sport has a spill-over impact on

84 For general discussion, see Foster 2000B, Ch. 14; Parrish 2000, pp. 21–42; Foster 2000A,
pp. 43–64.
85 Cf. Memo/02/127, ‘The application of the EU’s competition rules to sports’, 5 June 2002, but
the list has already lengthened, cf. notes 5, 31, and 41 above. For a survey, see Weatherill 2003.
86 Case C-309/99, J.C.J Wouters, J.W, Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR I-1577. Cf. Case C-67/96,
note 16 above. Strains of this approach are evident in A-G Lenz’s Opinion in Bosman.
87 The Commission’s decision in ENIC/UEFA, note 5 above, cites Wouters. For its invocation in
relation to salary caps, see Hornsby 2002, 142.
88 As in Champions League, note 42 above.

10.6 Is There a Broader Cultural Context? 277



commercial activities. But in so far as professional sport claims virtue in making a
broader contribution to culture, one should be sceptical of what it seeks. In so far
as the ‘culture’ of sport is simply ‘the way things have always been done’, one
should not regard defence of ‘culture’ as a sufficient reason to find justification for
practices perpetuated in sport. The transfer system provides a good example.
Rarely, if ever, has the industry engaged with the need to demonstrate a rational
basis for such collective intervention in contractual freedom. Rather the assump-
tion has been that the rules are ‘part of the game’ – and should remain so. That is
legally and intellectually inadequate. The vigorous application of EC trade law to
generate modification of indefensible practices that maltreat employees is entirely
appropriate.

Outside the realms of the wealth cascading into professional football and motor
racing, sport has a rather different function. Wealth maximization is not the
dominant concern. As the Amsterdam and Nice Declarations and the Helsinki
Report assert, sport has an important and valuable social, educational, and cultural
role. This deserves protection and promotion. But constitutionally this is not the
EC’s concern. And economically it does not seem to be a significant concern of
major clubs. These are matters for public authorities in the Member States and for
governing bodies in sport. Some of the most intriguing tensions in the years to
come are likely to centre on the attempts of governing bodies to satisfy the
commercial aspirations of the most powerful participants while also maintaining
vertical solidarity within the sport and preserving the broader integrity of the
character of the event.

10.7 Conclusion

‘If religion is the opium of the people, tradition is an even more sinister analgesic, simply
because it rarely appears sinister. If religion is a tight band, a throbbing vein and a needle,
tradition is a far homelier concoction […] the kind of thing your grandmother might have
made.’ (Zadie Smith, White Teeth, Penguin 2000, p. 193)

Professional football, in particular, has made much of the virtue of tradition, but
in so far as it deploys its defence as a camouflage for the maintenance of inefficient
or unfair practices in a world of increasing commercial exploitation of the sport’s
attractions, its subjection to EC trade law is entirely proper.

The transfer system provides an example of the imposition of burdens on
players which, it is argued, is justified because of the sports-specific objective of
inducing the recruitment and training of young players. I have argued that the EC
rules of free movement are fatally damaging to any such system that involves
persisting restrictions on player mobility and, furthermore, I have argued that in
any event the notion that the need to encourage employers to recruit and train
young players is peculiar to professional sport is misplaced. Sport is special in the
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need for internal organizational solidarity, and this provides an economic incentive
to pursue, and a legal reason to authorize, the agreed distribution of wealth
between participant clubs in a league. The issue of collective selling of broad-
casting rights pitches this legitimate objective of sports clubs against the expec-
tation of third party broadcasters that output shall not be restricted in this fashion.
The Commission’s apparent willingness, aired in its Helsinki Report, to link
exemption of collective selling to wealth distribution throughout the sport, from
top to bottom, represents a valiant attempt to offer inducements to sustain the
pattern of vertical solidarity within a sport that it regards as characteristically
European. However, its legal competence to insist on even this as a condition of
exemption is far from clear and it has chosen cautiously to evade the issue in
Champions League. More generally, the Community simply does not possess the
regulatory competence to prevent professional sport in Europe mutating through
breakaways from governing bodies, or through concessions extracted by large
clubs by the threat of breakaway, towards the wealth-maximizing model typical of
North American professional sport. In this vein, the EC regime governing pro-
tected or listed events may be regarded as a case of the biter bit. Sport, eager to
extol its distinctive contribution in society when in pursuit of concessions from the
application of orthodox legal regulation, here finds itself forced to suffer com-
mercial detriment under a system which is driven by a wholly opaque notion of
access to televised top-flight sport as a right of the citizen. This is a regime that
urgently requires clarification, both with regard to its detailed application and,
more fundamentally, its very purpose.

The EC in general and the Commission and the Court in particular possess
limited competence in the field of sport. Elaboration of the social and cultural
functions of sport belongs with the public authorities in the Member States and
with sports federations. The Community’s competence in these realms is lacking,
but there is no compelling case for extending it. Below the professional level, EC
action would add no evident value. In its economic manifestations, sport is subject
to EC trade law. Given the burgeoning commercial significance of sport there is no
convincing reason why this should not be so, provided that the peculiar economic
interdependence of participants is taken into account – which it is, both by the
Court and by the Commission. A wider ‘cultural’ aspect to professional sport is,
however, hard to discern and such submissions by the industry deserve a sceptical
hearing. ‘Vertical solidarity’ in European sport is under threat, but it is leading
clubs, not the Court or the Commission, that are responsible. To end where this
paper began, in so far as capital has burned off the nuance in sporting culture, it is
professional sport that has embraced commercial growth and the institutions of the
European Community have done no more than respond. And ultimately, sport in
Europe today encompasses a great many different activities and motivations, to the
point where pursuit of a ‘Policy on Sport’ may involve a misguided quest for
uniformity.
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11.1 Introduction

In David Meca-Medina and Igor Majcen v. Commission1 the Fourth Chamber of
the Court of First Instance dismissed an application for the annulment of a
Commission decision rejecting a complaint against the compatibility with EC
trade law of doping controls practised by the International Olympic Committee
(IOC). This note is not primarily concerned to quarrel with the outcome of the
case, though it finds some flaws in the CFI’s detailed reasoning. Its main purpose is
to criticise the CFI’s attempt to insist that anti-doping rules concern exclusively
non-economic aspects of sport. In particular, the CFI’s reluctance to use the for-
mula in Wouters2 as a basis for providing an intellectually satisfying explanation
for the scope of autonomy allowed to sports federations under EC law is treated as
a missed opportunity. The case is on appeal to the Court3 and it is to be hoped that
it will be used as a springboard to a clearer analysis of the limits of EC law and, in
particular, that the CFI’s disdain for orthodox competition law analysis as a means
to deal with sporting practices will be set aside.

1 Case T-313/02, David Meca-Medina and Igor Majcen v. Commission, September 30, 2004,
Fourth Chamber of the Court of First Instance.
2 Case C-309/99, Wouters, [2002] ECR I-1577.
3 Case C-519/04, pending.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_11,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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11.2 The Background to the Litigation

The background to the case is the doping control system overseen by the Inter-
national Olympic Committee and implemented for swimming in that sport’s
governing body, ‘FINA’. The applicants, long-distance swimmers representing
Spain and Slovenia respectively, fell foul of the system after being tested in
competition in Brazil in 1999.

FINA’s Doping Panel suspended them for four years, a penalty confirmed on
appeal by the Court of Arbitration for Sport (CAS). Subsequently scientific
experiments showed that the identified prohibited substance, Nandrolone, can be
produced naturally by the human body at a level above the permitted limit as a
result of the consumption of certain foods such as boar meat (la viande de porc
mâle non castré, in the fuller French version). FINA and the applicants agreed to
rerefer the case to the CAS, which reduced the penalty to a suspension of two
years.

In May 2001 the applicants filed a complaint with the Commission. They
contended that the arrangements established by the relevant sports bodies inter-
fered with competition4 and the free movement of services.5 Not just that: they
took the view that the limits set were scientifically unfounded and could lead to the
exclusion of innocent or merely negligent athletes. They added that the prevailing
mechanism of strict liability and the establishment of tribunals responsible for the
settlement of sports disputes by arbitration which are insufficiently independent of
the IOC strengthened the anti-competitive nature of the arrangements.

The disputed decision was issued by the Commission in August 2002.6 It
concluded that that the rules did not fall foul of Arts 81 and 82 EC, and it rejected
the applicants’ complaint. The applicants sought annulment of the decision before
the CFI. They failed.

11.3 The Judgment

The judgment in David Meca-Medina and Igor Majcen v. Commission7 joins the
string of sports-related decisions issued in Luxembourg over the last 30 years. In
Walrave and Koch, the first case involving sport to reach the European Court,8 the
Court stated that ‘the practice of sport is subject to Community law only in so far
as it constitutes an economic activity within the meaning of Article 2 of the
Treaty’. This, then, is a matter of competence. In principle, a sporting practice may

4 Arts. 81 and 82 EC.
5 Art. 49 EC.
6 COMP 38.158.
7 Case T-313/02, judgment of September 30, 2004.
8 Case 36/74, [1974] ECR 1405.
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be none of the EC’s concern. Walrave and Koch involved nationality-based
discrimination, which one would normally assume to fall foul of the Treaty’s
prohibition of such practices. However, the Court treated the composition of
national sports teams as unaffected by the prohibition where their formation is ‘a
question of purely sporting interest and as such has nothing to do with economic
activity’. In Donà v. Mantero9 the Court held that the Treaty provisions governing
free movement do not prevent practices that exclude foreign players from certain
matches for ‘reasons which are not of an economic nature’ and which are ‘of
sporting interest only’. In Bosman10 the Court, citing its judgment in Donà, again
adopted this formula, but, reflecting the insistence found in the Walrave judgment
and repeated subsequently that this ‘restriction on the scope of the provisions in
question must however remain limited to its proper objective’, offered confirma-
tion that the Court will patrol the limits of the autonomy granted to sports fed-
erations to set rules undisturbed by the demands of EC law. In Bosman the Court
refused to accept that nationality-based restrictions in club football constituted
legitimate rules of sporting interest only. It concluded that they fell within the
scope of, and violated the requirements of, the EC Treaty.

In Meca-Medina and Majcen the CFI begins by repeating this orthodox judicial
view that sport is subject to Community law only in so far as it constitutes an
economic activity within the meaning of Article 2 EC.11 It adds inelegantly that
the Treaty provisions therefore ‘apply to the rules adopted in the field of sport
which concern the economic aspect which sporting activity can present’.12 Cited
case law reveals that this category includes rules governing the transfer of players
between clubs,13 rules governing the composition of club teams14 and ‘transfer
windows’ that vary according to the origin of the player.15 These practices are
placed in contrast to ‘purely sporting rules, that is to say rules concerning ques-
tions of purely- sporting interest and, as such, having nothing to do with economic
activity’.16 These include rules on the composition of national teams,17 rules
relating to selection for high-level international competition,18 and ‘rules of the
game in the strict sense’ such as those fixing the length of marches or the number
of players on the field. The CFI states that

9 Case 13/76, [1976] ECR 1333.
10 Case C-415/93, [1995] ECR I-4921.
11 At [37].
12 At [40].
13 Case C-415/93, cited above at note 10.
14 Case C-415/93, cited above at note 10; Case C-438/00, Deutscher Handballbund eV. v.
Kolpak, [2003] ECR I-4135.
15 Case C-176/96, Lehtonen, [2000] ECR I-2681.
16 At [41].
17 Case 36/74, cited above at note 8; Case 13/76, cited above at note 9.
18 Cases C 51/96 & 191/9 Deliège, [2000] ECR I-2549.
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‘such regulations, which relate to the particular nature and context of sporting events, are
inherent in the organisation and proper conduct of sporting competition and cannot be
regarded as constituting a restriction on the Community rules on the freedom of movement
of workers and the freedom to provide services’.19

The CFI concluded that in principle anti-doping rules fall within the category of
practices which are of purely sporting interest and which consequently escape the
Treaty rules. Nor did the CFI find any reason to alter its view when it examined the
way in which this particular body of anti-doping rules was applied. It found no
discriminatory targeting of particular athletes, which would have taken the rules
beyond their proper object of preserving ‘noble competition’20 and would have
exposed them to the Treaty rules. Nor did the CFI find the anti-doping rules
excessive in their impact. Moreover even were the excessive nature of the rules to
be established, this would not result in them ceasing to be purely sporting rules and
therefore subject to scrutiny pursuant to EC competition law, provided that they
remain limited to their proper object of upholding fair play.21

This is wonderful news for sports federations. But how should those interested
in the clarity and coherence of the law react? I agree that in principle a properly
structured system of anti-doping control should be regarded as compatible with EC
law, even where it damages the livelihood of those found to have broken the rules.
I have some difficulty with the CFI’s attitude in this case to excessive rules against
doping. It is the longstanding view of the Court, first found in Walrave and Koch
and repeated in Meca-Medina and Majcen itself,22 that any restriction on the scope
of the application of the relevant Treaty provisions must remain limited to its
proper objective. To hold – as the CFI does at [55] – that rules of an excessive
nature would escape review pursuant to competition law provided that they remain
limited to their proper object seems contradictory in the sense that an excessive
rule would by definition not be so limited.23 This may form the basis for explo-
ration on appeal. But my principal concern with the ruling in Meca-Medina and
Majcen is broader. It is directed at the unhelpful distinction that the CFI attempts
to draw between ‘sporting’ practices and economic rules. There are distinctions
that need to be drawn in this area. But they would be better drawn by reliance on
more general practice in the field of EC competition law, rather than by concocting
unhelpfully arcane sports-specific terminology.

19 At [41].
20 At [49].
21 At [55].
22 At [41].
23 The claim in the Commission Press Release (IP/02/1211, August 9, 2002) that the rules were
applied in a proportionate manner is not matched by careful demonstration of this point in the
decision proper. By contrast in the English courts an unsuccessful challenge to a suspension
following a positive drugs test failed pursuant to a finding that the duration was appropriate:
Edwards v. BAF & IAAF, [1997] Eu.L.R. 721.

286 11 Anti-Doping Rules and EC Law



11.4 What is a ‘Restriction’ on Competition?
The Judgment in Wouters

In Wouters24 the Court stated that in applying Article 81(1) account must be taken
of ‘the overall context in which the decision of the association of undertakings was
taken or produces its effects. More particularly, account must be taken of its
objectives […] It has then to be considered whether the consequential effects
restrictive of competition are inherent in the pursuit of those objectives’. The case
had nothing to do with sport. It concerned rules prohibiting multi-disciplinary
partnerships between members of the Bar and accountants. But the statement of
principle that the notion of a restriction falling within Article 81(1) must be
assessed in context is readily capable of general application. One would in this
vein employ Wouters to underpin an argument that the overall context in which
sports regulation occurs, built around pursuit of a broad objective of fair compe-
tition, produces effects which though apparently restrictive of competition are
nonetheless inherent in the pursuit of those objectives. Sport has its own admitted
peculiarities, but in EC competition law the application of Article 81(1) is always
conditioned by and receptive to the particular context in which arrangements are
struck. What may appear to be a constraint on competition is unaffected by Article
81 where it is unavoidably required to sustain the functioning of an arrangement
which is unobjectionable in the light of EC law.25 In this sense there is no need for
a wholly novel set of legal rules crafted for sport alone, and Wouters, though not
on its facts concerned with sport, would provide a wholly adequate basis for legal
assessment of the nature and purpose of anti-doping rules.

Traces of this need to adopt a sensitive approach to finding a ‘restriction’ appear
in the famously lengthy Opinion of Advocate-General Lenz in Bosman.26 So too in
Champions League where the Commission accepts that football clubs are bound to
co-operate in organising a league, so, for example, agreeing fixtures would not be a
‘restriction’ on competition, but where it concludes that recognition of this special
relationship of interdependence does not justify treating an agreement to sell rights
to broadcast matches in common as anything other than a restriction which can
stand only if exempted according to the orthodox criteria set out in Article 81(3).27

The Commission placed heavy reliance on Wouters in its ENIC/UEFA decision,28

in which it concluded that rules forbidding multiple ownership of football clubs
were indispensable to the maintenance of a credible competition marked by

24 Case C-309/99, J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR I-1577.
25 E.g., Case C-250/92, Gottrup Klim v. DLB, [1994] ECR I-5641. For an account of the nuances
in the relevant case law see Whish 2003, at 115–128.
26 Case C-415/93, cited above at note 10, at [262]-[276].
27 Decision 2003/778, OJ 2003 L 29/125, at [125]-[131]. Exemption was granted on the facts.
Cf. generally Cave and Crandall 2001, 4, 18.
28 COMP 37.806.

11.4 What is a ‘Restriction’ on Competition? 287



uncertainty as to the outcome of all matches. Seen in this context, any consequent
restriction on commercial opportunity to acquire football clubs could not be
regarded as a restriction falling within Article 81(1) EC. The Wouters formula has
therefore been used to allow the peculiar features of sport to inform the application
of the relevant legal rules. Commentators too have exploited this line of reasoning
in debating whether ‘salary caps’ may be treated as restrictions on commercial
freedom that are nonetheless necessary in the delivery of a viable sporting com-
petition and therefore not restrictions within the meaning of EC trade law.29

In Meca-Medina and Majcen the Commission, applying Article 81 EC, states
that it is necessary to determine whether, in the legal and economic context in
which they are implemented, the object or effect of the rules is to restrict com-
petition. It finds that this is not their object. The anti-doping rules may have the
effect of restricting the athlete’s freedom of action, but it finds that that such a
limitation is not necessarily a restriction of competition within the meaning of
Article 81 EC because it may be inherent in the organisation and proper conduct of
sporting competition. Explicitly quoting the judgment in Wouters, the Commission
concludes that the anti-doping rules are intimately linked to the proper conduct of
sporting competition, that they are necessary to combat doping effectively and that
the limitation of an athlete’s freedom of action does not go beyond what is nec-
essary to attain that objective. There is no breach of Article 81.

Given the scientific uncertainty about the body’s production of nandrolone one
might question whether the particular suspension at stake in the case of Meca-
Medina and Majcen is a proportionate sanction. However, it is submitted that as a
matter of principle this crafting of Wouters to offer potential shelter to an anti-
doping regime from review founded on EC competition law is appropriate. And
initially the CFI’s judgment appears to agree. It states that

regulations, which relate to the particular nature and context of sporting events, are
inherent in the organisation and proper conduct of sporting competition and cannot be
regarded as constituting a restriction on the Community rules on the freedom of movement
of workers and the freedom to provide services.30

This is important – and welcome – for the CFI’s open acceptance that fixing the
scope of EC law’s control over sporting regulations is as valid for the provisions
on freedom of movement as for those on competition.31 More fundamentally still it
is encouraging that the CFI does not here resort to sham demarcations based on the
economic purpose of the rules. Instead it helpfully fixes on the idea that the
application of the relevant Treaty provisions demands an assessment of the par-
ticular context of the sector in question. Speaking of ‘restrictions’ in the abstract is
set aside in favour of examining what is inherent in the organisation of the sector
itself. There could be no true sport without anti-doping controls, so automatically

29 Hornsby 2002, 142; Taylor and Newton 2003, 158.
30 At [41].
31 Cf. on this convergence Mortelmans 2001, 613; Weatherill 2003, 51, 80–86; O’Loughlin
2003, 62.
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to treat suspensions of offenders as restrictions within the meaning of Articles 49
and 81 EC would be out-of-context formalism at its worst. This, it is submitted, is
the very heart of the Court’s message in Wouters.

11.5 Wouters Sidelined

It is submitted that the CFI is right to conclude that in principle (properly struc-
tured and scientifically sound) anti-doping controls should be capable of appli-
cation by sports bodies without interference rooted in EC law. There can be no
sport without fair play. But having set out a coherent pattern of legal reasoning
directed at this end founded on Wouters the CFI, abetted by the Commission,
promptly resiles from it.

The CFI considered that Wouters concerned ‘market conduct’, an ‘essentially
economic activity, that of lawyers’. Anti-doping cannot be likened to market
conduct without distorting the nature of sport, which ‘in its very essence […] has
nothing to do with any economic consideration’.32 It seems, then, that had the
Commission decision been based squarely on Wouters it might not have survived
the CFI’s scrutiny. In the CFI’s judgment it is reported that at the hearing, in reply
to a question from the Court, the Commission stated that its disputed decision is
based on Walrave, Donà and Deliège, and therefore on the ‘purely sporting nature’
of the anti-doping legislation at issue.33 Examination under competition law in line
with Wouters was performed ‘in the alternative’ or more ‘for the sake of com-
pleteness’.34 The CFI therefore decided that since the Commission’s conclusion
was based on the finding that ‘the legislation is purely sporting legislation’35 it
would not disturb it.

It is submitted that in Meca-Medina and Majcen the CFI is in error to set aside
Wouters and instead to place such faith in the notion that ‘purely sporting legis-
lation [which] may have nothing to do with economic activity’ escapes the scope
of application of the Treaty.36 When it turns to the particular case of the anti-
doping regime it begins its analysis by setting out enthusiastically on the wrong
track. It declares that:

‘It is appropriate to point out that, while it is true that high-level sport has become, to a
great extent, an economic activity, the campaign against doping does not pursue any
economic objective. It is intended to present, first, the spirit of fair play, without which
sport, be it amateur or professional, is no longer sport. That purely social objective is
sufficient to justify the campaign against doping. Secondly, since doping products are not

32 At [65].
33 At [62].
34 At [62].
35 At [66].
36 At [41].
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without their negative physiological effects, that campaign is intended to safeguard the
health of athletes. Thus, the prohibition of doping, as a particular expression of the
requirement of fair play, forms part of the cardinal rule of sport’.37

This conclusion may be perfectly true – but an athlete subjected to an anti-
doping ban faces immediate and dramatic economic hardship. Attempts to present
the rules as ‘sporting’ and not ‘economic’ are unhelpful. They are both.38

The contortions forced on the CFI as it strives to separate our sport from the
economy are vividly captured by [45] of the judgment.

‘It must also be made clear that sport is essentially a gratuitous and not an economic act,
even when the athlete performs it in the course of professional sport. In other words, the
prohibition of doping and the anti-doping legislation concern exclusively, even when the
sporting action is performed by a professional, a non-economic aspect of that sporting
action, which constitutes its very essence’

This puzzlingly opaque claim deserves a large red question mark scribbled in
the margin. A similar impression that the CFI is groping desperately for a form of
words that will make sense of this supposed gulf between sport and the economy is
also found in [47]: ‘The prohibition of doping is based on purely sporting con-
siderations and therefore has nothing to do with any economic consideration.’
Again, at [65], the CFI would have us believe that sport is not ‘market conduct’
and ‘in its very essence […] has nothing to do with any economic consideration’.

Of course the CFI has a point. The notion that there is in principle a separation
between sporting rules (which escape the scope of application of EC law) and rules
of an economic nature (which do not) reflects the nature of the EC as an institution
possessing a set of attributed competences rather than a general regulatory com-
petence.39 But the reasoning deployed by the CFI in order to locate this margin is
misguided. It is empty to claim that rules governing the composition of national
sports teams or the conduct of anti-doping controls have nothing to do with
economic activity. Such rules, which define the nature of sporting competition, are
not primarily motivated by profit making but they visibly have economic reper-
cussions. Players selected for national teams gain a higher profile and thereby
obtain commercial advantage. Players excluded from eligibility for selection lose
out. Similarly failing a doping control has enormous economic consequences for
the athlete.

37 At [44].
38 The CFI draws on the Commission’s Helsinki Report. COM (1999) 644, for support for the
view that sport involves, inter alia, fair play and promotion of social cohesion which are remote
from economic motivations. For criticism of lack of nuance in this account, and in particular its
neglect of the deep differences between professional and recreational sport which should preclude
a homogenous account of or policy towards sport, see Weatherill 2004.
39 Art. 5(1) EC, vigorously applied by the Court in Case C-376/98, Germany v. Parliament and
Council, [2000] ECR I-8419, in finding the ‘Tobacco Advertising’ Directive invalid.

290 11 Anti-Doping Rules and EC Law



This type of rule may be of sporting interest but it has a commercial implication
too. What is really at stake is not a group of sporting rules and a separate group of
economic rules, but rather a group of sporting rules which carry economic
implications but which are nevertheless necessary for the functioning of the sport
and which therefore escape subjection to the normal assumptions of EC law.

So it is submitted that the heart of the matter is not that anti-doping rules are
‘non-economic’ but rather that they are part of the very core of the nature and
purpose of the activity in question. And protecting that core is a task validly
performed by sports federations. Regulation designed to meet that end is economic
in the sense that those adversely affected by the application of the rules will be
economically prejudiced. But, provided the rules remain within that core area, they
are not undermined by the rules of EC trade law. The same point, delivered in
slightly different vocabulary, is found in the Court’s judgment in Bosman which
accepts as ‘legitimate’ the perceived sports-specific anxiety to maintain a balance
between clubs by preserving a certain degree of equality and uncertainty as to
results and to encourage the recruitment and training of young players.40

11.6 A Better Approach: Reinstating Wouters
at the Heart of the Reasoning

How could the CFI’s concerns be captured more elegantly and coherently than is
permitted by its chosen but unsustainable divide between purely sporting con-
siderations and economic considerations? By adapting the Court’s formula in
Wouters! The CFI’s explanation that the rules at issue in Wouters concerned
‘market conduct’, while those in Meca-Medina and Majcen instead have ‘nothing
to do with any economic consideration’ is flawed by the misguided assumption
that the relevant compartments are watertight. The notion of the ‘purely sporting
practice’ which escapes legal scrutiny is useful shorthand, but the CFI works it far
harder in the service of precise legal analysis than it can possibly bear. In par-
ticular, the denial that such practices carry economic consequences is ill-founded.
There is no profit in seeking to identify anti-doping rules as sporting rules and not
as rules of an economic or commercial nature. They are both. An individual who
falls foul of an anti-doping regime is commercially damaged thereby. The more
logical approach is to accept that the rules adopted by a sporting federation in
order to regulate its competitions exert an economic impact, but to appreciate that
this is not of itself enough to justify the application of EC trade law. The rules of
the Treaty governing competition and free movement apply only where, after
assessment of the overall context in which the decision was taken or produces its
effects and after account is taken of its objectives, the consequential restrictive
effects go beyond those inherent in the pursuit of those objectives. Or, seen from

40 Case C-415/93, cited above at note 10, at [106].
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the other side of the coin, consequential restrictive effects of a sporting decision
which cause economic hardship are not treated as restrictions for the purposes of
application of Articles 49 and 81 EC provided they are inherent in the pursuit of
those objectives. That is, of course, precisely the approach taken in Wouters. And
it fits the business of sport perfectly well by leaving room for the particular
concerns of sporting bodies – fair play, credible competition, national represen-
tative teams – to be advanced as part of an assessment of what is inherent in or
necessary to the organisation of sport.

Admittedly there will always be arguments about where the margin lies
between rules necessary for the running of a sport and more intrusive rules which
are the subject of legal scrutiny. Patterns of litigation reveal that typically sports
bodies claim a much wider sphere of necessary organisational autonomy than is
judged appropriate by individual sportsmen and -women and by the Commission.
The Court may ultimately be forced to adjudicate, as in celebrated cases such as
Walrave,41 Bosman,42 Deliège,43 and Lehtonen44 and doubtless others to come.45

But my claim is that such arguments will be conducted along the lines most likely
to yield a coherent solution if one sets aside the unachievable quest to find the
purely sporting rule which is devoid of an economic context. Once one openly
acknowledges that sports rules have economic implications one can then focus on
the key questions about which rules are truly necessary for the organisation of a
particular sport and therefore sheltered from the impact of EC law even though
they have economic implications. And the Wouters formula allows this to be done
via the application of the general principles of EC competition law instead of
seeking to invent mystical sub-categories of rules apt for EC law’s regulation of
sport. Sports federations can doubtless scarcely believe their luck when both the
Commission and now the CFI permit sport to be lauded for its ‘morally elevating
role in society’ in the absence of suitably careful distinctions between professional
and recreational sport and without due regard for the immense commercial impact
of some sporting activities.46 However the European Court chooses to deal with
the treatment at law of these particular anti-doping practices when it decides the
appeal in Meca-Medina and Majcen it would provide a service to coherent legal
reasoning were it to take the opportunity to insist on the use of the Wouters
formula in determining the scope of autonomy properly left to sports federations

41 Case 36/74, cited above at note 8.
42 Case C-415/93, cited above at note 10.
43 Cases C-51/96 & 191/97, cited above at note 18.
44 Case C-176/96, cited above at note 15.
45 Consider ‘salary caps’, at note 29 above.
46 See in particular [46] of the judgment in Meca-Medina and Majcen. The Declarations on
Sport attached to the Amsterdam and the Nice Treaties are also vulnerable to the charge of woolly
analysis, but at least nod to the separate character of amateur sport.
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and on the abandonment of the unhelpful category of what the CFI describes as
‘rules concerning questions of purely sporting interest […] having nothing to do
with economic activity’.47
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12.1 Introduction

The European Commission’s Helsinki Report, which was published in 1999,
includes the assertion that ‘the pyramid structure of the organisation of sport in
Europe gives sporting federations a practical monopoly. The existence of several
federations in one discipline would risk causing major conflicts?’.1 Indeed it would
create such a risk. It is not the purpose of this short paper to argue a case in favour
of an injection of competition into the job of fixing the rules of the game. This
contribution is instead driven by a concern that the pyramid structure, and its
consequent attribution of monopoly power to sports federations, goes beyond what
is required for the proper organization of European sport (in particular, football).
A considerable degree of the monopoly power enjoyed by sports federations has
profound commercial implications, and it is submitted that the currently consti-
tuted pyramid structure is inadequate to allow proper representation of and
participation by all affected interests. Litigation is pending, and its potential impact
is summarised. In particular, this paper makes a case in favour of allowing a more
direct involvement in some aspects of decision-making by the major clubs than is
permitted by the pyramid structure; and EC competition law is identified as a lever
for achieving a re-shaping of the organisation of the game.

First published in International Sports Law Journal 2005(3–4) pp. 3–7.

1 COM (1999) 644 and/2. For comment see Weatherill 2000B, 282.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_12,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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12.2 EU Sports Law and Policy: The Constitutional
Background

A brief inspection of the constitutional background is helpful in establishing an
appreciation of the delicacy of the matter. According to Article 5(1) EC the
European Community ‘shall act within the limits of the powers conferred upon it
by this Treaty and of the objectives assigned to it therein’. This principle of
attribution or conferral insists that the EC may act only according to the limited
mandate crafted for it by the Member States under the Treaty. Moreover, it is not
open to the EC to extend the scope of that authorization from within the system.
The Member States, acting at times of Treaty revision, are the constitutionally
proper source of change.

Article 5(1) might initially seem to promise sport an immunity from the
application of the rules of the EC Treaty. The EC has no explicit legislative
competence in the field of sport provided by its Treaty. But sport as an economic
activity is subject to the basic principles of EC law, including most prominently
the Treaty provisions concerning free movement of labour and competition policy.
This centrally important finding lies at the heart of the European Court’s
celebrated pair of sports law rulings of the 1970s. In Walrave and Koch v. UCI2

and in Donà v. Mantero3 the Court established that the functionally broad reach of
the EC Treaty provisions governing the free movement of persons guarantees their
application to sport in so far as it constitutes an economic activity – despite the
absence of any explicit recognition in the Treaty of the subjection of sporting
practices to the demands of EC trade law.

It took until the 1990s before the development of EC sports law became more
than an esoteric backwater. URBSFA v. Bosman4 was important as an expression
of the European Court’s persisting view that sport falls within the scope of the EC
Treaty in so far as it constitutes an economic activity. The judgment was also
significant for the Court’s concern to grapple with the peculiar characteristics of
sport, which in some respects is not an industry like any other. But most of all
Bosman was a landmark in shaping EC law as a regime with capacity in practice to
force significant change in the sporting status quo. Walrave and Koch and Donà v.
Mantero mattered on paper. Bosman mattered on turf. The transfer system was
radically amended and the system of intra-EU nationality discrimination in club
football was abandoned as the direct and unavoidable consequence of the
judgment.

2 Case 36/74 Walrave and Koch v. UCI, [1974] ECR 1405.
3 Case 13/76 Donà v. Mantero, [1976] ECR 1333.
4 Case C 415/93 URBSFA v. Bosman, [1995] ECR I-4921.
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12.3 EU Sports Law and Practice

Since Bosman the body of ‘EC sports law’ has grown fat. One may readily cite
important judgments of the Community judicature such as Deliège v. Ligue de
Judo,5 Lehtonen et al. v. FRSB,6 Deutscher Handballbund eV v. Maros Kolpak,7

David Meca-Medina and Igor Majcen v. Commission,8 and Igor Simutenkow.9 The
Commission too has been actively engaged in assessing how EC law affects the
autonomy of decision-makers in sport. One may readily cite richly illustrative
decisions such as UEFA/Mouscron,10 FIA (Formula One),11 and the formal
Commission Decision published as UEFA Champions League giving a green light
to collective selling arrangements12 – and this is very far from an exhaustive list.
The Commission’s explorations have largely concerned Articles 81 and 82, the EC
Treaty provisions governing competition law, rather than the free movement
provisions which provided the cutting-edge for the Court’s initial incursions into
sporting autonomy. But, taken in the round, the basic approach to which both the
rules on competition and those on free movement are wedded is the same – to what
extent is sport able to show that it has distinctive characteristics and concerns
which must be taken into account in the application of the rules of the EC
Treaty?13

And this, in short, is the nature of the challenge facing the EC as it crafts a
‘policy on sport’. Sport is an economic activity, as the Court has always insisted,
but it is not simply an economic activity like all others. The institutions of the EC
need to shape their approach to sport with due regard for its special characteristics,
but the Treaty provides no explicit guidance on what these might be. And Article
5(1) EC looms large in denying the institutions of the EC an unlimited competence
in regulating sport.

Visible points of thematic concern emerge from the case law. They represent
threads that are gradually being woven into an EC sports law and policy. URBSFA
v. Bosman was the launchpad for this intellectual quest. The European Court
accepted that sport is, in short, special. It declared that:

5 Cases C-51/96 & C-191/97 Deliège v. Ligue de Judo, [2000] ECR I-2549.
6 Case C-176/96 Lehtonen et al. v. FRSB, [2000] ECR I-2681.
7 Case C-438/00 Deutscher Handballbund eV v. Maros Kolpak [2003] ECR I-4135.
8 Case T-313/02 David Meca-Medina and Igor Majcen v. Commission, judgment of 30
September 2004.
9 Case C-265/03 Igor Simutenkow, judgment of 12 April 2005.
10 IP/99/965, 9 December 1999, IP 99/956, 9 June 1999.
11 IP/01/1523, 30 October 2001.
12 Decision 2003/778 UEFA Champions League, OJ 2003 L 291/25.
13 On this ‘convergence’ see Mortelmans 2001, 613; Weatherill 2003, 51, 80–86. Cf. also David
Meca-Medina and Igor Majcen v. Commission, note 8 above, Para. 42 of the judgment.
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In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.

So there are (at least) two features which in the view of the Court mark out
sport as special – maintaining a balance between clubs and encouraging youth
training. In a ‘normal’ industry a firm has no wish to see its rival prosper – quite
the reverse. But in a football league each participant not only wants but needs
credible rivals. Take away the competition and there is nothing left. So Bosman
did not dismiss the special character of sport, despite frequent accusations in that
vein – quite the reverse. The Court was simply unpersuaded that the practices that
were challenged in the litigation were apt to achieve the objectives to which they
were ostensibly dedicated. In particular the Court was disdainful of the argument
that the transfer system of which Bosman himself had fallen foul was necessary to
preserve the essential features of the game.

A decade of decisions of the Court and the Commission since Bosman have
begun to piece together what is at stake in the notion that EC law applies to sporting
practices but with due recognition of their peculiar characteristics. For example,
preserving uncertainty of result is essential in sport, so rules preventing multiple
ownership of clubs have been accepted as necessary to suppress suspicion of match-
fixing.14 Such restrictions on commercial freedom would not be found in a ‘normal’
industry – short of the threshold for merger control motivated by anxiety about
acquisition of high levels of market power. Other instances – where sport is
structured in a manner that would not ordinarily be encountered elsewhere – might
include rules forbidding the relocation of clubs, transfer windows15 and rules
governing the selection of players for international representative competition.
Occasionally, of course, practices in sport are condemned as anti-competitive in
circumstances where there is no sport-specific context – consider the blatant dis-
crimination in the distribution of 1998 football World Cup tickets.16 And the CFI
recently found that FIFA’s rules governing agents concerned economic activity that
was merely peripheral to the sporting context in which they applied – although the
rules were not considered unlawful.17

More generally still, the Member States chose to add Declarations on Sport to
the Treaties of Amsterdam and Nice. These (non-binding) texts assert the broader
social, educational and cultural value of sport. The Commission too has engaged
with the perceived need to set sport in a context that is broader than the merely

14 CAS 98/200 AEK Athens and Slavia Prague v. UEFA, 20 August 1999; COMP/37.806, ENIC/
UEFA, IP/02/942, 27 June 2002.
15 C-176/96 Lehtonen et al. v. FRSB, [2000] ECR I-2681.
16 Dec. 2000/12 1998 Football World Cup, OJ 2000 L 5/55. For comment see Weatherill 2000A,
pp. 275–282.
17 Case T-193/02 Laurent Piau v. Commission, judgment of 26 January 2005.
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economic. In its Helsinki Report on Sport, published in 1999,18 the Commission
sketched its view of a ‘European Sports Model’ which possesses a number of
features, most prominently grouped around the contrasts drawn with North
American sports practice.19 For the Commission, European sport is characterised
by, among other features, the notion of solidarity, stretching from the apex of the
sport to the ‘grass roots’. And the Commission lauds sport’s role as ‘an instrument
of social cohesion and education’. One may readily entertain anxiety that these
ambitious claims, albeit couched in a ‘soft law’ context, strain the bounds of the
principle of attribution contained in Article 5(1) EC. Moreover I am suspicious
that a discourse about a ‘European policy on sport’ suggests the imposition of an
unsustainable homogeneity on a set of activities that carry very different moti-
vations and implications in their amateur/recreational and in their professional
manifestations.20 Sport may have deep cultural resonance and it may also be ‘big
business’ – but is a single stream of policy apt to accommodate this breadth of
aspiration?

So EC sports law and policy amounts to a rather oddly shaped package. It has
emerged out of the accidents of litigation and it is influenced by the constitutional
constraints imposed on the EC by Article 5(1)’s principle of attribution and the
absence of any expression of the sporting interest in the Treaty proper. But it is
today entirely convincing to analyse the incremental growth of law and policy as
something a good deal more systematic than a random collection of fact-specific
resolutions of disputes set against a background of loose political expressions of
support for sporting values. There is today something recognisable as EU sports
law and policy.21 But it does not provide ready answers to the many questions that
surround the debate about the future shaping of European sport. That is the
intellectual fascination of EU sports law and policy – it is rich and open-textured.
Much has changed in recent years; much will change in the years to come, under
the pressure of potential or actual litigation. This paper reflects on one phenom-
enon that (it is submitted) is unlikely to endure in its current form – the pyramid.

12.4 The Autonomy of Governing Bodies in Sport

Within this evolving pattern of EU sports governance there can be no doubt that
sporting organisations have the authority to set genuine sporting rules – that is,
they may fix ‘the rules of the game’ or rules necessary for its organisation – and

18 Note 1 above.
19 Cf. Weatherill 2000B, pp. 155–181.
20 This is developed in Weatherill 2004, Ch. 4. Cf. Parrish 2000, pp. 21–42; Foster 2000,
pp. 43–64.
21 Cf. Halgreen 2004; Parrish 2003. For a useful collection of materials see Siekmann and Soek
2005.
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these escape control under EC law. Equally there can be no doubt that it is
fiendishly difficult to identify what really are such rules that belong to the
autonomy of sports federations and what are instead rules of a sufficiently com-
mercial character to fall for inspection under the rules of the EC Treaty. This is
what the Court in URBSFA v. Bosman described as ‘the difficulty of severing the
economic aspects from the sporting aspects of football’. Difficult indeed. One may
go further. Is it even possible? Of course one may accept that in the abstract there
must be a category of sporting rules which are essential for the very existence of
the game – shape of the ball, size of the team, and so on. Such rules define the
sport. And their fixing is not accompanied by any economic motivation. But they
have economic effects. They are restrictive in the sense that they place some
practices beyond the limits of what is permitted. It is frankly extremely difficult to
imagine any ‘sporting rule’ which does not also have a commercial implication as
a result of this restrictive effect. So there is a dividing line between sporting
autonomy and the incursion of grubby commerce, but it will not be found by
imagining the absence of an economic context, at least in so far as the debate is
directed at the phenomenon of modern professional sport. Economic implications
are everywhere.

The existing EC competition law acquis already accommodates the notion that
a ‘restriction’ must be assessed in its proper context. In J.C.J. Wouters,
J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v. Algemene Raad van
de Nederlandse Orde van Advocaten22 the Court observed that ‘account must first
of all be taken of the overall context in which the decision of the association of
undertakings was taken or produces its effects. More particularly, account must be
taken of its objectives. […] It has then to be considered whether the consequential
effects restrictive of competition are inherent in the pursuit of those objectives’.
The litigation concerned Dutch rules prohibiting multi-disciplinary partnerships
between members of the Bar and accountants which were defended as necessary to
achieve the sound administration of justice, but the Court’s appreciation of the
need to analyse an agreement’s effects that are restrictive of competition in the
light of the objectives pursued can readily be transplanted to demand that the law’s
assessment of sports regulation must embrace fully the purpose of such rules in
promoting a free and fair sporting event. So – for example – the suspension of a
participant who has been found to have taken a banned substance is undeniably a
restriction on that individual’s commercial freedom. It may have a devastating
impact on his or her career. It is clearly a matter with profound economic
implications. But provided the rule is applied in a transparent, procedurally fair
and proportionate manner it is submitted that it would not fall foul of EC law – not
because it is a ‘purely sporting rule’ but instead, more precisely, because it is a rule

22 Case C-309/99 J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR I-1577. See similarly, e.g.,
Case T-112/99 M6 v. TF1, [2001] ECR II-2159, Para. 76.
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that is essential to preserve the integrity of sporting competition.23 Seen in that
context, its economic implications do not deprive it of its character as an
expression of the autonomy of federations to act in a transparent and proportionate
manner in defence of the integrity of their sport. Wouters, applied to sport, should
be taken to mean that the rules of the Treaty governing competition and free
movement apply only where, after assessment of the overall context in which the
decision was taken or produces its effects and after account is taken of its
objectives, the consequential restrictive effects go beyond those inherent in the
pursuit of those objectives. Or, seen from the other side of the coin, consequential
restrictive effects of a sporting decision which cause economic hardship are not
treated as restrictions for the purposes of application of Articles 39, 49 and 81 EC
provided they are inherent in the pursuit of those objectives.

In this sense EC law admits that sporting bodies enjoy a conditional autonomy
from its requirements. Provided the rules are shown to be necessary for the
organisation of the sport, they escape control. But the border is patrolled with
vigilance. In URBSFA v. Bosman the Court commented that ‘a restriction on the
scope of the [EC Treaty] provisions in question must remain limited to its proper
objective. It cannot, therefore, be relied upon to exclude the whole of a sporting
activity from the scope of the Treaty’.24 So although it was pressed on the Court
that the nationality of players matters in club football, the Court, led by Advocate-
General Lenz, refused to accept this at face value – and rejected the assertions of
the sports bodies. In similar vein, though the judgment in David Meca-Medina and
Igor Majcen v. Commission is in some respects flawed,25 the assertion that
‘regulations, which relate to the particular nature and context of sporting events,
are inherent in the organisation and proper conduct of sporting competition and
cannot be regarded as constituting a restriction on the Community rules on the
freedom of movement of workers and the freedom to provide services’ holds good
– as, of particular present pertinence, does the supplementary admonition that
‘That restriction on the scope of the above provisions of the Treaty must however
remain limited to its proper objective’ (emphasis added). And, in tune with
Bosman, the Commission decision in FIA (Formula One),26 which required a
separation of regulatory and commercial functions previously bundled together in
the grip of the sports governing body, demonstrates that this is not just rhetoric. EC
law has been used to enforce significant change within the governance of European
sports. Though it is well known that it is intimidatingly difficult to challenge

23 It is submitted that the CFI in David Meca-Medina and Igor Majcen v. Commission, note 8
above has not helped the smooth development of the law by claiming to identify ‘rules
concerning questions of purely sporting interest… having nothing to do with economic activity’
(Para. 41). For criticism of flaws in that judgment, see Weatherill 2005, pp. 416–421.
24 Para. 76 of the judgment.
25 Note 8 above.
26 Note 11 above.
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powerful sports bodies, individuals have (Bosman) and so has the Commission,
and it is not at all the case that sports structures which have endured for a great
many years can confidently predict a long life into the future.

12.5 The Pyramid: Its Nature and Purpose

So what of the pyramid? Is it simply an expression of the necessary organisational
structure of sport? Or does it cross the line, and become a set of practices that are
vulnerable to challenge under EC law?

The argument that is advanced in this paper holds that the pyramid represents
an exaggerated view of what is necessary for the proper organisation of the sport of
football in Europe. In particular, the exclusion of the major football clubs from
formal participation in the taking of decisions that directly affect their commercial
interests is not necessary in the governance of the sport, and is vulnerable to
challenge under Article 82 EC. But what is the pyramid?

In football the pyramid places FIFA, the world governing body, at the apex.
Beneath FIFA lie the continental associations – in Europe, UEFA. On the next
level down the national associations are found. And then come the professional
clubs, along with other interested actors within individual countries, the ‘grass
roots’ which include regional associations and amateur bodies. The pyramid
structure is based on the assumption that decisions about the game are taken after a
more-or-less intense process of consultation, but the dialogue is formally limited to
actors who are adjacent in the pyramid. So clubs have a voice via their national
associations. Most famously of all, the ‘G-14’ group of leading clubs, established
as a European Economic Interest Grouping and based in Belgium and comprising
(18, not 14) members from seven EU Member States,27 has been refused any
formal recognised status by FIFA. Indeed Sepp Blatter, President of FIFA, has
curtly dismissed G-14 as lacking any official status.28 As far as the governing
bodies are concerned, the clubs are free to express views, and a degree of informal
dialogue naturally occurs – rule-makers cannot be deaf to clubs as powerful as
Milan or Real Madrid. But the major clubs’ formal channel for influencing
decisions is routed through their national associations, and then on up through the
pyramid structure. And decisions taken about the running of the sport percolate
downwards in the pyramid to continental and to national associations, and are then
applied to the clubs participating in the several national and international com-
petitions. Clubs that refuse to comply can be penalised – ultimately, they can be
excluded from competition, an effective sanction which is not easily resisted, not
least given that club football competitions typically operate on an annual basis
whereas legal proceedings are rather less speedy.

27 www.g14.com/G14accueil/index.asp
28 A search against ‘Sepp Blatter G-14’ on www.google.co.uk will generate many references.
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It is no part of my argument that this structure is inappropriate for setting the
rules of the game. I accept that the pyramid structure operates well as a basis for
shaping the basic pattern of the sport. For example, I do not propose that clubs
should have a greater input into deliberations about whether to change the offside
rule. But a number of matters that are dealt with under the pyramid structure of
sports organisation are much less obviously necessary elements in sports gover-
nance. Instead they contain a much more prominent commercial dimension. This
leads one to question whether the exclusive grip of sports federations on the
decision-making structure is truly justified in law.

Consider rules governing the release of players by clubs for international
representative matches. These are contained in Articles 36–41 of the FIFA
Regulations for the Status and Transfer of Players. Clubs must release players –
their employees – for a defined period of time and for a defined group of matches
so they can play for their country. Sanctions are envisaged in a case of non-
compliance, which may include suspension of the club. The clubs receive no
payment. They are explicitly stated to be responsible for the purchase of insurance
to cover the risk that the player will be injured. Even if the player is not injured, he
will arrive back at his club tired. Again – there is no question of compensation for
the club. Remember too that there is an element of market competition at stake in
these situations. International football tournaments are to some extent in the same
market as club competitions when one considers potential interest from broad-
casters and sponsors. So clubs are required to provide a free resource, the players,
to an undertaking that is at least in part seeking to make profits from exactly the
same sources on which the clubs would wish to draw. One would certainly not find
this in a normal industry. Sport truly is special. But is this system lawful? In
particular, from the perspective of EC law, is this an abuse of a dominant position
within the meaning of Article 82 perpetrated by the governing bodies in football?

12.6 The Pyramid Under Challenge

Litigation is underway. The ‘G-14’ group of leading clubs has lodged a challenge
before the Competition Commission in Switzerland arguing that the mandatory
player release system is unlawful. In separate proceedings in Belgium, Charleroi
found that a highly promising young player, Oulmers, returned seriously injured in
November 2004 from international duty with his home country, Morocco.
Charleroi’s fortunes on the field slumped without their young star. They were
entitled to no compensation at all, despite the advantages enjoyed by Morocco in
acquiring access to Oulmers on a mandatory basis. Here too litigation rooted in
alleged violation of EC competition law is underway.29

29 ‘La Fifa assignée!: La blessure de Majid Oulmers suscite réflexion et surtout réaction chez
Abbas Bayat’, La Dernière Heure, Jeudi 12 Mai 2005, Sports p. 7.
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To stand back, what are the pre-conditions for reliance by governing bodies on
the notion that rules necessary for the organisation of the game may escape the
scope of application of the EC Treaty? My summary of the criteria which shape
the conditional grant of autonomy to governing bodies holds that the rules must be:

Transparent – Objectively justified – necessary – proportionate – and must
allow appropriate levels of participation by those affected.

As explained above (and for the purposes of this short article here eschewing an
extended exploration of the relevant material), I believe the case law of the Court
(and, of a less authoritative legal nature, the practice of the Commission) can be
distilled to these requirements. But I would support this view by supplementary
reference to the soft law material pertaining to sport at EU level which has been a
feature of the last few years. As the Court has made clear in Deliège and in
Lehtonen,30 this material is apt for citation in exploring the nature and scope of the
relevant EC rules, and it is here submitted that despite the rather anodyne style of
these texts, they operate in favour of the case that EC law forbids the current
structuring of the player release rules.

The Declaration attached to the Amsterdam Treaty asserts that

‘The Conference emphasises the social significance of sport, in particular its role in
forging identity and bringing people together. The Conference therefore calls on the
bodies of the European Union to listen to sports associations when important questions
affecting sport are at issue. In this connection, special consideration should be given to the
particular characteristics of amateur sport.’

The Declaration attached to the Nice Treaty includes consideration of the Role
of sports federations.

‘The European Council stresses its support for the independence of sports organisations
and their right to organise themselves through appropriate associative structures. It
recognises that, with due regard for national and Community legislation and on the basis
of a democratic and transparent method of operation, it is the task of sporting organisa-
tions to organise and promote their particular sports, particularly as regards the specifically
sporting rules applicable and the make-up of national teams, in the way which they think
best reflects their objectives. It notes that sports federations have a central role in ensuring
the essential solidarity between the various levels of sporting practice, from recreational to
top-level sport […] While taking account of developments in the world of sport, feder-
ations must continue to be the key feature of a form of organisation providing a guarantee
of sporting cohesion and participatory democracy’.

In line with the thesis advanced above, these Declarations asserts a conditional
recognition of the virtues of governing bodies, and the space allowed to their
regulatory autonomy. In particular, sports federations are expected to operate ‘on
the basis of a democratic and transparent method of operation’; and they ‘must
continue to be the key feature of a form of organisation providing a guarantee of
sporting cohesion and participatory democracy’. Insistence on the virtues of par-
ticipation chimes with the broader agenda mapped by the Commission in its 2001

30 Cases C-51/96 & 191/97, note 5 above, Paras. 41-42 of the judgment; Case C-176/96, note 6
above, Paras. 32–33 of the judgment.
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White Paper on European Governance.31 It is perfectly possible to take these broad
recommendations of good, transparent and participatory governance and to deploy
them in a concrete legal setting. In this vein I would argue that the absence of such
necessary levels of participation is a powerful reason for arguing that practices
imposed on football clubs fall within the sphere of application of EC law, for it is
not necessary for the federations to maintain such an exclusion of input from
directly affected interests. The rule-maker occupies a dominant position within the
meaning of Article 82 by virtue of the power conferred by the pyramid.32 And the
rules are abusive within the meaning of Article 82 EC.

The European Commission’s 1999 Helsinki Report similarly expresses the view
that – the basic freedoms guaranteed by the Treaty do not generally conflict with
the regulatory measures of sports associations, provided that these measures are
objectively justified, non-discriminatory, necessary and proportional’.33 I think the
pyramid as currently constituted is not entitled to be regarded in this positive light.

Moreover, were the Treaty establishing a Constitution for Europe, signed in
October 2004, to enter into force (which is admittedly currently improbable)
Article III-282(1)(g) would provide that Union action shall be aimed at

‘developing the European dimension in sport, by promoting fairness and openness in
sporting competitions and cooperation between bodies responsible for sports, and by
protecting the physical and moral integrity of sportsmen and sportswomen, especially
young sportsmen and sportswomen.’

Here is yet more rich material apt to nourish the argument that an absence of the
cited ‘cooperation between bodies responsible for sports’ drives one to a finding
that rule-making which shuts out the (directly affected) clubs is inconsistent with
EC law.

My argument is not that clubs should be permitted to enjoy unfettered rights to
decide whether or not to help the health of international representative football by
releasing players. It is doubtless necessary that a system of players release to
which clubs are bound be put in place, or else international representative football
could not survive. I do not make a case designed to exterminate the World Cup.
International representative football is part of the very structure of the sport – it is a
distinctive feature of sport not found in other industries. But it does not follow that
these rules, as currently constituted, are necessary elements of sports governance.
Nor does it follow that the manner in which these rules are determined, within the
pyramid and to the formal exclusion of the affected clubs, is necessary. Just as in
Bosman one might have been able to defend a more sophisticated transfer system
(perhaps of the type that has been subsequently introduced34) but could not defend
that transfer system, so too here my submission is that a modified player release

31 COM (2001) 428.
32 Cf. Case T-193/02 Laurent Piau v. Commission, judgment of 26 January 2005 (concerning
FIFA’s rules governing agents – no abuse was found in the case).
33 Note 1 above, at p. 9.
34 Cf. Dabscheck 2004, 69.

12.6 The Pyramid Under Challenge 305



system could withstand challenge rooted in EC law – but the current system
cannot. It may be perfectly true that exposure to a wider audience watching
international representative football raises the value of the player to the club – but
that is no reason for arguing for a system of mandatory and uncompensated release
of the extreme type that currently prevails. The central legal point is that it is not
necessary for the operation of international football to deny clubs compensation
for the players they make available to national associations. Large profits are made
through international football, and it is abusive for federations to enforce rules
which allow them to take the benefit while imposing the burden of supplying
players on the clubs. One could readily imagine an adjusted and potentially lawful
system involving an obligation to release players imposed on clubs with corre-
sponding obligations imposed on the governing bodies to provide compensation
(inter alia to take account of the element of market competition for broadcasting
and sponsorship money which is also at stake in this matter of regulation). Some
national associations are doubtless too poor to compensate clubs. But federations
could cope with this by establishing a revenue pool into which a slice of profits
from international competitions could be paid before distribution to individual
countries, and from which clubs could be compensated. Rich countries would
subsidise poor countries from profits made through international football – at
present clubs subsidise all countries despite taking no profits from international
football.

Moreover there is a procedural dimension to the submission that the current
arrangements violate Article 82 EC. It is not necessary to establish these
arrangements to the formal exclusion of the participation of clubs. A committee
representing a wider range of affected interests could readily be set up to determine
the balance of rights and obligations in this matter. By formalising dialogue
between transnational governing bodies and clubs this, of course, would challenge
the pure lines of the pyramid, but this paper makes the case that the current
pyramid structure is unsustainable. As explained, EC law admits that sporting
bodies enjoy a conditional autonomy in setting rules to govern the game and
ultimately, as the Court declared in Bosman, ‘a restriction on the scope of the [EC
Treaty] provisions in question must remain limited to its proper objective. It
cannot, therefore, be relied upon to exclude the whole of a sporting activity from
the scope of the Treaty’. The rules governing player release go too far, both in
substance and in the exclusionary way they are agreed and administered. And their
reform would be instrumental not in demolishing the pyramid according to which
football is regulated but instead in confining the pyramid’s scope of application to
matters which are necessarily required for the organization of the game and in
respect of which the clubs cannot reasonably expect to enjoy a right of direct
participation – such as the offside rule!

The player release system is by no means the only set of practices that are
vulnerable to challenge. Consider the setting of the international match calendar. It
might seem that this is part of ‘the rules of the game’. But at present the conti-
nental championships – in Africa, in Europe, in South America, in Asia – are
scattered across the year, which maximises disruption for clubs forced to release
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players. There are naturally some reasons of climate for the selected dates, but this
is not a total explanation. Part of the story is a desire to avoid competition between
continental championships in order to maximise revenues from sale of broad-
casting rights and luring of sponsors. So, as with the player release system, the
planning of the match calendar has embedded within it an identifiable commercial
dimension. And it is the clubs that suffer from staggered obligatory release of
players. It is my argument that this economic context brings EC law into play, and
that Article 82 controls the practices of sporting federations. The current pattern
could readily be adjusted – in particular by aligning as many international tour-
naments as the weather will allow in the European summer – in order to re-balance
a system currently loaded heavily against the clubs. Again, the establishment of a
joint committee, in which the clubs have a direct voice, would be the obvious way
forward.

Another matter in which the common interests of the participants – clubs and
governing bodies – could be represented in a manner that is more faithful to the
economic context than is currently allowed by the pyramid is the management of
the Champions League, the premier club competition in European football. The
question of property rights in the League is a complex one. Article 295 EC pro-
vides that the Treaty shall not prejudice rules governing the system of property
ownership in the Member States. However, this does not mean that issue of
allocation of property rights can be kept off the agenda of the EC institutions. In its
Champions League Decision concerning collective selling of television rights the
Commission was forced to address such questions in the context of its examination
of the application of Article 81 EC to the arrangements underpinning the orga-
nisation of the competition. UEFA argued it had set up the League and that it
owned it – so, for the purposes of legal assessment, it was simply selling its own
property to purchasing broadcasters and therefore Article 81 was not in issue. The
Commission did not accept this. It observed that questions of ownership fall for
determination under national law, and will not yield a uniform conclusion across
the territory of the EU. However, it asserted that UEFA can ‘at best be considered
as a co-owner of the rights, but never the sole owner’.35 Article 81 applied. Given
that ownership patterns directly involve the clubs, it is accordingly arguable that
they should be permitted a correspondingly more direct involvement in planning
and managing the competition than they are currently allowed. In line with the
theme on which this paper has touched on several occasions, the issue is that sports
governing bodies currently claim a wider role in the name of regulation of the
sport than is justified – they go beyond setting the rules, and occupy a monopoly
position in determining matters of significant commercial impact.

35 Para. 122 of the Decision, note 12 above.
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12.7 Conclusion

What is at stake here is re-balancing authority within the game. There will always
be arguments about where the margin lies between rules necessary for the running
of a sport and more intrusive rules which are the subject of legal scrutiny. Patterns
of litigation reveal that typically sports bodies claim a much wider sphere of
necessary organisational autonomy than is judged appropriate by individual
sportsmen and -women and by the Commission. The Court may ultimately be
forced to adjudicate, as in celebrated cases cited in this paper such as Walrave,
Bosman, Deliège and Lehtonen, and the proceedings involving the G-14 and
Oulmers/Charleroi mentioned in this paper are potential new highlights. It is
crucial that as a matter of EC law the international federations do not have
autonomy to decide for themselves what the nature of the sport is and what the
rules are, necessary to protect and promote it. This paper does not seek to demolish
the pyramid as an organisational paradigm for football. But it makes the case that
the pyramid is currently too big – that too many decisions with direct and sub-
stantial commercial implications are taken by sports federations who disallow
input from the clubs who are intimately affected by those decisions. Litigation is
an unpredictable art, and there are plenty of subtle tactics that may be employed by
both federations and clubs to get what they want without formal change or chal-
lenge, but there is in principle rich potential for EC law to be used to provoke a
fresh process of change if not revolution in European sport and, in particular, to
reduce the size of the pyramid.
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13.1 Introduction: The Constitutional Context

Although it may be intuitively appealing to assume that an integrated market for
Europe inevitably brings with it an integrated regulatory strategy underpinning that
market, the EC Treaty does not provide for this. Article 5(1) EC declares that ‘The
Community shall act within the limits of the powers conferred upon it by this
Treaty and of the objectives assigned to it therein.’ This is commonly referred to as
the principle of ‘attributed competence’. It is constitutionally fundamental.
Accordingly the EC possesses no general regulatory competence and it cannot
‘self-authorise’ an increase in its own competence. It may act only in the areas in
which the Member States have granted it a mandate. Extension of the grant rests
with the Member States acting at times of periodic Treaty revision.

The principle, then, is that the EC possesses only limited powers. The practice,
however, is that those limits are rather loosely drawn and tend to be stretched. The
EC has a sphere of influence that extends considerably further than one may
initially appreciate on an inspection of the formal text of the Treaty. This troubling
trend is vividly captured by the catchphrase competence creep.1 It is troubling
because EU Treaty ratification is conducted in each Member State according to
local constitutional requirements but it is performed everywhere on the basis that
only a limited grant of power is being made to European level. Lawmaking excess
at EC level represents a constitutionally illegitimate shifting of power to EU level
which tends to weaken such controls over executive action as exist within national
political cultures. So Article 5(1) does not state a technical rule. It states a rule that
is fundamental to the chosen distribution of functions to different levels of dem-
ocratic governance in Europe. Its violation is likely to induce protest from
domestic constituencies such as national Parliaments and constitutional courts,
and, perhaps in the long term most alarming of all, citizens are likely to suffer
alienation from the complexity that flows from incremental drift in the growth of
multi-level governance. Unwarranted or, at least, inadequately explained patterns
of centralisation tend to generate resistance in any quasi-federal system.2 This is
why ‘competence anxiety’ emerged explicitly on to the reform agenda in the
Treaty of Nice’s Declaration on the Future of the Union and subsequently in the
Laeken Declaration, and this is why the Treaty establishing a Constitution,
endorsed by the Heads of State and Government in 2004 but unlikely now to be
ratified, proposed to clarify and re-organise the Treaty rules governing compe-
tence, and additionally to freshen the system for monitoring the existence and
exercise of competence by bringing in new actors from outwith the uncritical EU
family – most of all, it is national Parliaments that are invested with the respon-
sibility to stop creep according to a new ex ante monitoring system.3

1 Cf. Pollack 1994, 95; Weatherill 2004A, 1.
2 For comparative inquiry, see e.g., Nicolaidis and Howse 2001, especially Ch. 3 and Ch. 4;
Young 2002, 1612; Halberstam 2004, 731.
3 Cf., e.g., Weatherill 2005B, 23; Davies 2006, 63; Cooper 2006, 281.
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Pending such reforms, we must make do with the current system. And currently
the principal motor of competence creep is the ambiguity and functional breadth
of the relevant Treaty provisions, underpinned by a perceived readiness practised by
the EU’s institutions to exploit textual ambiguity in order to extend their sphere of
influence beyond that foreseen by the Treaty. The argument, then, is that there is a
structural weakness in the EC Treaty which tends to promote rising centralization at
the expense of local autonomy.4

As far as legal ambiguity is concerned, the principal issue is the poor way in
which Article 5(1)’s principle of attribution is put into operation in the Treaty. The
Treaty’s general modus operandi is not to declare particular sectors off-limits the EC
nor to reserve particular functions to the Member States. Instead Article 5(1) EC is
made specific in its application to particular sectoral competences by a chaotic
pattern of provisions granting legislative authority to the EC scattered throughout
the Treaty. These provisions vary in scope and intensity and they vary in their impact
on residual national regulatory autonomy. They are the confused and confusing
consequence of incremental Treaty revision. It is disturbingly difficult to set out
clearly an account of the nature of EC competence and its effect on State compe-
tence.5 This is the fertile soil of competence creep: it is hard to marshal operationally
useful constitutional arguments against EC intervention. This is most of all true of
two Treaty provisions in particular: Articles 95 and 308 EC. These are not sector-
specific competences of the type typically added in recent bouts of Treaty revision.6

They instead envisage a broad competence to act in pursuit of the Community’s
objectives. The limits that are imposed – in short, a tie to market-making under
Article 95 and a tie to the EC’s objectives under Article 308 – are limits that lack
precision. And most significant of all they have been driven by a long-standing
readiness among the Member States acting unanimously in Council to assert a broad
reach to the EC’s legislative competence. The growth of the programmes of con-
sumer and environmental protection supply well-known examples of legislative
activity pursued in the name of the harmonization programme and, in the latter
instance, pursuant also to Article 308 (ex 235) at a time when the political will was
firm, yet when the Treaty was deficient in explicit legislative competence to act in
these realms.7 The gulf between principle and practice in the assertion of legislative
competence undermines the impression given by Article 5(1) EC of a sturdy defence
of State autonomy from EC incursion beyond the limits authorised by the Treaty. It is
Articles 95 and 308, the functionally broad legal bases, that lie at the heart of this
intensification of regulatory ambition.

4 Cf., e.g., Von Bogdandy and Bast 2002, 227; Dashwood 2004, 355; Hanf and Baumé 2003,
135.
5 Cf. Von Bogdandy and Bast 2002, especially pp. 239–250; De Burca and De Witte 2002;
Mayer 2001; Michel 2003, 17.
6 Cf., e.g., Art. 152 on public health, Art. 153 on consumer protection, Arts. 174–176 on
environmental policy.
7 See Weatherill 1999; Scott 1998.
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So EC law reaches further than Article 5(1) EC might lead one to expect
because the ‘limits’ to EC powers on which Article 5(1) insists are in fact ill-drawn
and, for those opposed to proposed EC action, hard to rely on. But there is more to
‘competence creep’ than simply legislative (over-)ambition. EC law exercises
supervision over policy choices within the Member States not simply in circum-
stances where it has adopted secondary legislation but also where those policy
choices conflict with the achievement of the objectives mapped out in the Treaty,
most prominently those connected with the construction of an integrated trading
space across the territory of all the Member States. The centrally important Treaty
provisions in this context are those concerning free movement and competition.
The basic structure of the law governing free movement is readily described.
National measures which obstruct inter-state trade are forbidden unless a justifi-
cation for their continued application is shown to exist. This pattern is found in the
EC Treaty – Articles 28/30 (goods), 39 (workers), 43/46 (right of establishment),
49/55 (services), 56/58 (capital) – but has been the subject of a vast body of case
law in which the Court, while remaining true to this basic Treaty framework, has
taken on the task of re-writing the law in terms that are far more elaborate than
those found in the skeletal style of the Treaty. The competition rules are found in
Article 81 and 82. They supplement the dedication of the free movement rules to
the creation of an integrated trading space, while also serving to control other types
of anti-competitive practices that stretch beyond market-partitioning. So Article
81, dealing with cartels and restrictive practices, and Article 82, dealing with
dominant undertakings, control practices that tend to maintain the fragmentation of
markets along national lines and other practices which harm the functioning of the
market in other ways, such as price-fixing.

In reflecting on the EC’s capacity to exercise an influence that is a good deal
broader than Article 5(1) EC might suggest, the crucial point about these Treaty
provisions is their functional breadth. What is at stake in the application of the free
movement rules and the competition rules is the achievement of the Treaty’s
economic objectives. That is how the provisions are structured, and accordingly
any field of national policymaking which tends to come into conflict with the quest
for market integration is subject to review in the light of its impact on the EC rules
on free movement or competition. So even though the EC may lack a legislative
competence in a particular field does not at all mean that the matter rests in the
province of national regulatory autonomy. The matter may perfectly conceivably
be influenced by the EC Treaty’s provisions directed at economic integration.

Accordingly internal market law has a wide functional sweep. For example the
EC enjoys no general competence to legislate for the maintenance of press
diversity or for a viable public health care system. Indeed, in the latter instance the
relevant Treaty provision equipping the Community with a tightly confined leg-
islative competence is explicitly deferential to Member State responsibilities to
provide health care.8 And yet in so far as national choices in such realms come into

8 Art. 152(5) EC.
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conflict with the drive to integrate markets, national measures fall within the scope
of EC trade law and their permissibility falls for judicial determination pursuant to
the Treaty.9 National regulatory choices have to be assessed in the light of their
impact on wider processes of integration. One might, of course, object to the
values that the Court attaches to particular interests when it makes these decisions;
additionally, one might choose to reflect on whether a judicial forum is the
appropriate place to make such choices.10 The deeper such case law intrudes into
national practices that reflect sensitive cultural, moral and social choices the more
acute such anxieties become. But, as a general observation, the case law offers the
Court the opportunity to weed out unrepresentative and outdated manifestations of
national-level decision making that are hostile to, and inappropriate in, an inte-
grating European market of the type to which the Member States have committed
themselves under the EC Treaty. And the fact that the EC lacks legislative com-
petence in an area is absolutely no bar to it becoming the subject of radical reform
under the influence of the prohibitions imposed by the Treaty provisions on free
movement and competition law. Even in the few instances where the Treaty seems
to guard against disruption of national autonomy, such as Article 295 which rules
out prejudice to systems of property ownership in the Member States, the reality is
that the influence of the Treaty rules governing economic activity has been suf-
ficient to exert significant influence over State choices. Areas of truly exclusive
State competence are few and, were it otherwise, the achievement of the core
objectives of the Treaty would be gravely imperilled. The conclusion, then, is that
for those who would wish to keep the EC at bay, Article 5(1) offers a good deal
less comfort than may first appear likely. Most of all, the ‘limits’ to EC powers to
which reference is made is Article 5(1) are limits that are remarkably loosely fixed.

The anxiety that Article 5(1) is taken less seriously in practice than its con-
stitutional importance should demand is reinforced by appreciation of the sur-
rounding institutional context. The current system of ‘competence control’ is
founded on an assumption of ex ante restraint by the political institutions and ex
post review by the Community judicature. So in principle an act should not be
adopted if it trespasses beyond the scope of the mandate conferred by the Treaty
and, if it is, it is susceptible to annulment by the Court. But the prevailing alle-
gation is that the institutions do not offer a reliable checking mechanism. It has
typically been Member State executives, acting in Council, that have been the
primary actors in this centralising process of ‘creeping competence’. Action has
not infrequently been taken ‘in Brussels’ by national politicians as a rather con-
venient way to escape domestic constraints over policy reform – it is Article 5(1)
EC and the very legitimacy of the EC that ultimately suffers from such oppor-
tunism. But neither Commission nor Parliament are regularly heard to raise

9 On press diversity see Case C-368/95, Vereinigte Familiapress Zeitungsverlags- und vertriebs
GmbH v. Heinrich Bauer Verlag, [1997] ECR I-3689; on health care see Case C-157/99, B.S.M.
Geraets-Smits v. Stichting Ziekenfonds VGZ, H.T.M. Peerbooms v. Stichting CZ Groep
Zorgverzekeringen, [2001] ECR I-5473; Case C-372/04 ex parte Watts judgment of 16 May 2006.
10 Cf., e.g., Poiares Maduro 1999; Craufurd Smith 2004; Oliver 2005.
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audible voices of protest. The operational vagueness of Article 5(1) EC, and in
particular the loose edges of the functionally broad competences provided by
Articles 95 and 308, have been exploited by the EC’s own institutions to strain the
limits of the Treaty mandate. And did the Court adopt a disapproving tone?
Rarely! Admittedly the vaguer the scope of an attributed competence, the tougher
the Court’s task in determining whether its bounds have been exceeded in the case
of a particular challenged act but even so the ‘competence sceptic’ harbours deeper
reservations about the Court’s readiness to police the Treaty’s limits. A dubious
milestone is Procureur de la Republique v. Adbhu11 in which the Court famously
hailed environmental protection as ‘one of the Community’s essential objectives’
at a time when only legislative practice, and not the text of the Treaty itself, could
justify such a claim. The case law is admittedly not one-dimensional. In Tobacco
Advertising – more properly, Germany v. Parliament and Council12 – the Court for
the first time annulled a Directive as lying beyond the competence attributed to the
EC by the Treaty. The measure harmonised rules governing the advertising of
tobacco products, but the Court found that it made an inadequate contribution to
building the internal market and concluded that this was fatal to its validity as a
measure of harmonisation. The judgment stands as an assertion of a constitu-
tionalised reading of competence prevailing over purely political preferences. A
connection should be made with Opinion 2/94 on Accession to the European
Convention on Human Rights, in which the Court ruled that such accession falls
beyond the current scope of the competence granted to the EC by its Treaty. This
finding matches Tobacco Advertising for it too makes explicitly plain that there are
judicially policed limits to the Treaty’s functionally broad competences, in casu
Article 308 (ex 235).13 At their core these judgments assert fidelity to the principle
of attributed competence in Article 5(1) EC. The legislature may not act in a
manner that leads to amendment of the Treaty. But it is too soon to portray the
Court as a consistently reliable guardian of ‘State rights’. Tobacco Advertising
establishes a test which is far from precise.14 And in subsequent applications of the
threshold test the Court has by contrast offered no relief to applicants seeking the
annulment of measures in rulings including Netherlands v. Parliament and
Council,15 R v. Secretary of State ex parte BAT & Imperial Tobacco,16 Swedish
Match17 and Alliance for Natural Health18 – even though in some of these cases

11 Case 240/83, [1985] ECR 531.
12 Case C-376/98, [2000] ECR I-8419.
13 Opinion 2/94, Accession by the EC to the ECHR, [1994] ECR I-1759.
14 See for example use of imprecise adjectives and adverbs in the judgment such as genuinely,
likely, probable, appreciable and ‘remote and indirect’ in Paras. 84, 86, 97, 108, and 109 of the
judgment respectively. Usher 2001, 1519.
15 Case C-377/98, [2001] ECR I-7079.
16 Case C-491/01, [2002] ECR I-11543.
17 Case C-210/03, [2004] ECR I-0000.
18 Cases C-154/04 & C-155/04, [2005] ECR I-0000.
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some powerful arguments were advanced against the validity of the adopted
measures. The Court has also taken the opportunity in these rulings to emphasise
that it will not lightly interfere with the exercise of legislative discretion in matters
requiring complex assessment. So legislative harmonization is far from dead.
Tobacco Advertising increasingly looks like a highly atypical case, and the recent
case law deepens the concern that the Court cannot or will not effectively police
the limits of legislative ambition in line with the dictates of Article 5(1) EC.

Equally, in the trade law field, the allegation is commonly made that the Court
is very quick to assert the functional reach of the Treaty provisions on free
movement and competition law, while very slow to accept that there is any case
for insulating particular activities at national level from the supervision of EC law.
The ruling in ex parte Watts encapsulates the Court’s approach in a number of
fields where EC trade law sweeps far beyond the limits of EC legislative
competence:

‘– although Community law does not detract from the power of the Member States to
organise their social security systems and decide the level of resources to be allocated to
their operation, the achievement of the fundamental freedoms guaranteed by the Treaty
nevertheless inevitably requires Member States to make adjustments to those systems. It
does not follow that this undermines their sovereign powers in the field’.19

This has become a standard formula in cases where the achievement of
economic integration collides with Member States powers to act in realms where
the Community is not competent to act as a substitute legislator. Social security is
a common example20; taxation is another21; and even the maintenance of public
order and the safeguarding of internal security have been revealed as matters of
national competence that are nevertheless reviewable in so far as their pursuit
impedes cross-border trade.22 Free movement law stops States acting, in the
absence of justification for chosen practices that impede cross-border trade.
The Community cannot go further than this: it cannot set the ground rules for the
organization of social security systems or taxation or for preserving public order.
The EC does not become a substitute regulator, to the detriment of the autonomy
of national choices, but it confines the exercise of that autonomy. Naturally one
may argue that the Court is being disingenuous in declaring that the achievement
of the fundamental freedoms requires legislative adjustment by the Member States
while not undermining ‘their sovereign powers in the field’. Surely the impact of
free movement law is radically to circumscribe the scope of sovereign State
choices? Perhaps so: and yet it is submitted that this is embedded deep in the
structure of the Treaty. The Court is simply following the logic of the Treaty itself.
The Treaty does not place particular sectors of economic activity beyond the reach
of its basic rules. To interpret it in a way that manufactured such exclusions would

19 Case C-372/04, note 9 above, Para. 121.
20 Cf., e.g., Case C-512/03 J E J Blankaert, judgment of 8 September 2005.
21 Cf., e.g., Case C-446/03 Marks and Spencer v. Halsey, judgment of 13 December 2005.
22 Case C-265/95 Commission v. France, [1997] ECR I-6959.
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subvert the whole aim of the Treaty. So, in order to make sense of the Treaty, the
Court is correct to interpret the free movement and competition rules in an
expansive manner. But those provisions do not automatically outlaw practices.
Instead they put them to the test of justification. And it is in that process of
justification that the Court is called on to recognize the particular features of each
industry. This is where the Treaty often provides little help. It is here, then, where
EC law intervenes in areas where the Treaty maps out no policy framework, nor
even any legislative competence, where the need for an operationally useful ‘EC
policy’ makes its sternest demands.

13.2 The Nature and Purpose of an ‘EC Policy’

The purpose of this paper’s Introduction, which presents the constitutional back-
ground, is to provide an insight into just how challenging the depiction of EC law
governing the sale of rights to broadcast sporting events under EC law really is.
The EC has no general legislative competence in these realms. The rights in
question are property rights, and they initially fall to be determined under national
law. Certainly they will differ State by State within the EU. Article 295 EC goes so
far as to provide that ‘This Treaty shall in no way prejudice the rules in Member
States governing the system of property ownership’. Does this place matters
pertaining to rights to broadcast sports events off-limits the EC, so that, for
example, anti-competitive agreements between right-holders would not be subject
to EC competition law? Absolutely not! In the field of free movement the Court
has consistently subjected national laws on property ownership to review in so far
as they involve nationality-based discrimination. For example in Albore23

exemption of Italian nationals from the requirement of obtaining an authorisation
to buy a property in certain parts of the national territory led to unjustified dis-
crimination against nationals of other Member States and an impermissible
restriction on capital movements between Member States. In similar vein the
capital provisions of the Treaty preclude the application of national rules requiring
a mortgage securing a debt payable in the currency of another Member State to be
registered in the national currency.24 The lesson here is that Article 295’s state-
ment that ‘This Treaty shall in no way prejudice the rules in Member States
governing the system of property ownership’ refers to the autonomy of the
Member States to structure their own chosen systems of property ownership. But
the way in which those systems are operated is subject to review for compatibility
with the basic expectations of EC trade law.25 This is symptomatic of the EC’s

23 Case C-423/98 Albore, [2000] ECR I-5965.
24 Case C-222/97 Trummer and Mayer, [1999] ECR I-1661, Case C-464/98 Westdeutsche
Landesbank v. Stefan, [2001] ECR I-173.
25 Cf., e.g., Kieninger 1996, 41; Rutgers 2005; Drobnig, Snijders and Zippro 2006.
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claim to assert a very broad functionally-based review of national law and practice
pursuant to the Treaty provisions on trade law. It means that practices pertaining to
broadcasting rights are subject to the Treaty competition rules, notwithstanding the
terms of Article 295 EC. And that in turn means that the particular context of the
marketing of sports rights must be taken into account against a rather thin and
unhelpful Treaty background.

For sport generally, the story of its subjection to EC law follows closely the
narrative set out above. In short, the reach of EC trade law goes far beyond the
limitations on the EC’s legislative competence under the Treaty, and this brings in
its wake the need to develop a ‘policy’ that is driven by the dictates of trade
integration yet is also appropriately sensitive to the particular needs of sport. This
is remarkably challenging- and frequently fiercely controversial. Famously the
European Court confirmed in a pair of cases decided in the 1970s that EC law is in
principle capable of application to sport. In both Walrave and Koch v. Union
Cycliste Internationale in 197426 and Donà v. Mantero in 197627 the Court took
the opportunity to explain that in so far as sport constitutes an economic activity, it
falls within the scope of application of Community law. The Community lacks
legislative competence in the field of sport. Indeed, even today, the word ‘sport’ is
absent from the EC Treaty itself. But in so far as sport generates practices of
economic significance, they are in principle subject to the control of EC law, most
prominently the Treaty rules governing free movement and competition. This
approach was triumphantly confirmed by the European Court in Bosman.28 Sport,
like other sectors such as education, taxation, environmental policy and consumer
protection, demonstrates how the law of the EC may exercise a wider influence
than a formal inspection of the text of the Treaty may lead one to expect, primarily
because of the extended reach of the rules governing the building of an integrated,
competitive market. This constitutional point underpins subsequent rulings of the
Court in the field of sport and it also informs the Commission’s batch of inter-
ventions into the sports field on the basis of the competition rules of the Treaty.

The EC’s institutions have been firm on this point. The economic implications
of sporting practices are enough to bring them within the scope of the Treaty, even
if their purpose may be not be profit-making, and, with isolated unfortunate
exceptions,29 the main issues before the Court and Commission have concerned
the question whether particular practices with an economic impact reflect per-
missible concern to secure the effective organisation of the game, rather than the
question whether the EC can claim any jurisdiction in the first place. And therefore

26 Case 36/74, [1974] ECR 1405.
27 Case 13/76, [1976] ECR 1333.
28 Case C-415/93, [1995] ECR I-4921.
29 In Case T-313/02, David Meca-Medina and Igor Majcen v. Commission, [2004] ECR II-3291
the Court of First Instance allowed itself to be lured down the misleading path of uncritically
separating out sport from its commercial impact: see further Weatherill 2005A, 416. The case is
pending on appeal before the Court: Case C-519/04 David Meca-Medina and Igor Majcen v.
Commission.
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here too the EC has been forced to develop a means to understand how its trade
law provisions – free movement and competition law – intersect with sport, an
activity which is untouched by the explicit terms of the Treaty and for which the
Treaty therefore offers no direction on how, and whether, to load in concern for its
peculiar economic, social, and cultural features.

This is fascinating, but it is awkward and controversial too. The landmark
ruling in Bosman delivered in 1995 is vividly emblematic. Although, as explained,
the Court had twenty years earlier identified that sport is in principle subject to EC
law, it was only in Bosman that EC law was seen to have practical force.
Famously, the consequences of the ruling were that nationality-discrimination in
club football had to be eliminated and the transfer system had to be radically
amended. EC law did not stipulate what replacement transfer system should be
introduced, if any – that would overstep its mandate – but it did require the
elimination of existing unlawful practices.30 Sport was accordingly forced to
undergo significant adjustment as a result of the demands of EC law. The vital
point for present purposes is that the Court did not deny that football in particular,
or sport in general, possesses unusual characteristics that distinguish it from
‘normal’ commercial sectors. Rather, the Court insisted only that the economic
significance of sport secured its subjection in principle to EC law and that those
unusual characteristics should then be taken into account in shaping the applica-
tion of the law. There is, then, room for acknowledging that ‘sport is special’, but
that room exists within the jurisdiction of the institutions of the EC.

Is there an ‘EC policy’ to be discerned in such circumstances? The anxiety is
that it may mislead to use a term such as ‘policy’ which suggests a degree of order
and systematization that the EC may be constitutionally incapable of delivering.
And yet it is not so misleading. In Paragraph 106 of its Bosman ruling the Court
remarked that:

‘In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.’

The practices challenged in the case did not adequately contribute to these aims
and they were judged to fall foul of Article 39 (ex 48) EC. But the Court’s
recognition in Bosman that sport has ‘considerable social importance’ and that it
has two distinct legitimate aims set the scene for subsequent inquiry into exactly
what type of practice might permissibly be pursued by governing bodies in sport in
conformity with Community law in circumstances where ‘normal’ commercial
actors would expect to be condemned for violation of the Treaty. The ruling in
Bosman strongly supports the view that a policy of sports may be shaped in the
application of the trade law provisions of the Treaty which is sensitive to the
particular context and the particular sector of the economy which is involved. One
might, of course, dispute the particular choices made by the EC’s institutions, most

30 Cf. Dabscheck 2004, 69; Drolet 2006, 66. See also Egger and Stix-Hackl 2002, 81.
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prominently the Court and the Commission. But Bosman shows that the case law
of the Court embraces a certain vision of the nature and functioning of sport.

So what is at stake in this paper is the exploration of an area of law in which the
EC necessarily proceeds in an incremental manner. The opportunities for its
institutions to shape a ‘policy’ is constrained both by the constitutional limitations
on the matters to which they may pay attention – Article 5(1) looms large! – and
also by the accidental patterns of litigation, which may cause practice to develop
according to unexpected, eccentric rhythms. This concerns most prominently the
Court and the Commission, both of whom are responsible for individual decisions
applying the law, though the broader policy direction periodically offered by the
Council, the European Council and the Parliament may also serve to embroider the
tapestry. It is therefore of the highest importance to ensure that one does not over-
state the possibilities of a systematic account of relevant EC law. The pattern of
EC law cannot be systematic in the way that a national system may be, because of
the limits set by Article 5(1), because of its inevitable entanglement with diverse
national law and practice and also because of the accidents of litigation which
rarely throw up the opportunity for the adjudicating institutions to handle easy
cases that will make good law. On the other hand, this is not necessarily to concede
that EC law is ripe for criticism. A qualitative account of its role is required. That
the EC Treaty does not lends itself to the shaping of a comprehensive policy of the
type that one would expect to find in a national setting does not entail that it is
flawed, only that it is different.

There is accordingly a rich literature exploring the concept of EC sports law and
policy.31 It explores, inter alia, how the institutions of the EU seek to piece
together a coherent approach to the regulation of sport against a Treaty back-
ground which is not at all dedicated to elucidating the peculiarities of sport; how
diverse public and private actors, at national, European and international level,
seek to exploit EC law to achieve their objectives or to keep it at bay in order to
protect their privileges; and generally how EC law erodes the self-regulatory
paradigm which has for so long been dominant in sports governance. This is not a
challenge that is in any sense unique. In fact, across a great many areas of EC law,
policy and practice, one is confronted by the need to make some sort of systematic
sense of a set of laws and practices that are not constitutionally dedicated to
dealing with the particular subject matter of concern. Take EC consumer law. This
comprises the application of the free movement rules of the Treaty to control
national measures that impede consumer choice in the wider market – including
national measures, as famously in the Cassis de Dijon case,32 that are themselves
presented as measures of consumer protection; the body of measures that have
promoted market integration by harmonising national consumer law and thereby

31 E.g., Parrish 2003; Greenfield and Osborn 2000; Meier 2005; Barani 2005, 42; Van den
Bogaert and Vermeersch 2006, 821–840.
32 Case 120/78, Rewe-Zentrale AG v. Bundesmonopolverwaltung für Branntwein, [1979] ECR
649.
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creating a species of re-regulatory EC consumer law; a package of soft law
measures and policy statements on the priorities to be pursued by EC consumer
policy; and, last and certainly least, the tiny batch of binding EC measures that
have been adopted under Article 153, the narrowly-drafted legislative authority
granted to the EC in the specific area of consumer protection with effect from 1993
on the entry into force of the Maastricht Treaty. This package is not capable of
being analysed as a pre-planned system of consumer law. For constitutional rea-
sons, combined with reasons of political opportunism, the law has evolved in a
much less rigorous fashion. But the product is not random. There are thematic
connections that bind together the EC’s interventions into consumer law. Com-
mentators have debated the weight and merits of principles and techniques that
pervade the acquis such as information disclosure, party autonomy and inquiry
into substantive unfairness. They have sought to discover how much ‘system’ is at
stake and to recommend ways to develop law and practice further.33 This is typical
of the search for an ‘EC policy’ in many areas. EC law and practice ‘spills over’ to
provoke new academic sub-disciplines, as the ‘Europeanisation’ of many policy
sectors that are in explicit terms subject to only a limited interventionist compe-
tence granted by the EC Treaty gathers pace.34 The general lesson is that a pro-
gramme presented as an exercise in securing market freedom inevitably involves a
sustained commitment to rule-making within which a host of public and private
actors jockey for position and influence.35 And the EC has to shape a policy of
sports on all manner of things. Such is the practice of attributed competence,
guaranteed as a principle of EC law by Article 5(1) of the Treaty.

So now to consider the law governing the sale of rights to broadcast sporting
events under EC law. The EC is not equipped with general competence in the field
of property law. Nor is it so equipped in the field of sport. Here, then, is a
gloriously illuminating case study into competence creep and policymaking in a
constitutionally murky setting. What does it mean to speak of an ‘EC policy’ in
such ambiguous realms?

My argument is that simply to present the law – or still worse the rules – is to
mislead. The ground is less stable than would be the case in a typically national
system. But nonetheless my argument is that the EC’s institutions deserve respect
for creating something that is a good deal more valuable, coherent and reliable
than mere case-by-case dispute resolution. The free movement rules are not
without significance, but most of all this has occurred in the shadow of the Treaty
competition rules.

33 E.g. – and by no means adopting the same outlook – Weatherill 2005C; Reich and Micklitz
2003; Grundmann, Kerber and Weatherill 2001; Rösler 2004; Riesenhuber 2003.
34 E.g., on environmental law see Scott 1998, Jans 2000, especially Chs. I and III; on labour
market regulation and social policy more generally, see Kenner 2003, Barnard 2000; on family
law see Caracciolo di Torella and Masselot 2004, 32; on health care law see Hervey and McHale
2004.
35 Egan 2001.
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13.3 EC Competition Law

13.3.1 The General Purpose of Competition Law

The market rarely functions perfectly. Producers and suppliers may be immunised
from the discipline of competition and the consequent need to satisfy the con-
sumer. As a general observation one may suppose that, in the absence of effective
competition between producers and suppliers the ‘invisible hand’ of the market
will be ill-directed. And, as an equally general observation, competition law is
motivated by the objective of improving the functioning of the market as a whole.

In modern economies competition law and policy is typically directed at the
suppression of practices on the ‘supply-side’ that the market system, supported by
private law, cannot root out unaided. Under a general (though not unconditional)
assumption that competition is a desirable process, competition law and policy is
aimed at ensuring the market is reshaped into a competitive environment.

The restraints which would be removed by such laws could be behavioural or
they could be structural. Behavioural restrictions would include cartels and
restrictive practices agreed by producers and/or suppliers. Producers may prefer
collusion to competition. Instead of trying to undercut each other’s prices in order
to increase sales, they may prefer to arrange a common selling price. This will
make life altogether more comfortable for producers, but at a cost to the consumer:
price competition will be suppressed. Such cartels appear antagonistic to the
fundamental notion of the competitive market. Legal intervention may be justified
as a method of correcting the imperfection introduced by producer collusion.
Producers must be free to compete, but they are not free under the law to surrender
that freedom. The regulatory authority charged with the supervisory task must
therefore devise a legal response to the damaging effects of cartels on free com-
petition. Horizontal agreements – those concluded between parties at the same
stage of the production or distribution process, that is, firms who are supposed to
be rivals – tend to be those which the law greets with most evident suspicion.
Vertical deals tend to be far less pernicious and will often ostensibly improve
distribution arrangements and, by injecting new sources of supply into a market,
may frequently be pro-competitive (though careful case-by-case analysis is always
required). So as a general proposition the law is much more permissive in its
treatment of vertical agreements than it is of horizontal agreements. Here, how-
ever, is where sport may be special. ‘The ‘horizontal’ relationships in organized
sport are different in character from those which prevail – and are often anti-
competitive – in ‘normal’ industries. Sports leagues are characterized by the
unavoidable interdependence of the participants. This will be re-addressed below.

Structural impediments would include monopolies where the pattern of the
market is not competitive, irrespective of the behaviour of firms. Put simply, in a
monopoly the price and quality of what is produced are dictated by the choice of
the producer, not the operation of the market dictated ultimately by the consumer.
The law could be used to forestall the creation of monopolies (for example, by
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forbidding mergers) or to destroy existing monopolies (for example, by forcing
large firms to sell off assets). The law would thus root out inhibitions on free
competition. But the conventional approach to monopolies is to regulate them – a
middle way between preventing monopoly power from coming into existence and
destroying it once it has: to accept the existence of dominant economic power but
to regulate the firm so that it cannot behave independently. For example, the firm
may be subjected to price control or quality standards; it may be obliged to deal
equitably with customers, existing or prospective. The essential point is that, once
a firm has crossed a threshold of economic power which renders it in part immune
from the pressure of competition, it becomes liable to act inefficiently and/or
unfairly. There is then a rationale for exercising regulatory control which would
not apply if it were economically weaker. In fact such controls in one sense mimic
the results which would obtain were a competitive market in operation. In that
case, an individual firm’s prices would be controlled by reference to those set by
rivals, but in a monopoly a regulatory authority may assume that function. The
question of the precise level at which prices should be set (in the absence of
guidance from the operation of the market) then becomes a point of detail, but one
which is itself likely to be controversial.

In some areas, however, the purity of competition will not provide the best of
all possible markets. Limits on competition may rationally be recognised as
desirable. This compromise is often denoted by the comment that the law seeks
‘workable’ not ‘perfect’ competition. Desirable behavioural limitations on com-
petition may include collaboration on research and development, where the
pooling of resources may secure more effective research work carried out in
common instead of duplication of superficial efforts. Desirable structural limita-
tions may be observed in markets which are inappropriate for competition: ‘natural
monopolies’ illustrate this phenomenon. In these circumstances there is a place for
competition law, but its function will not be to insist on competition. Instead, the
law may be employed to permit beneficial agreements among firms. This implies a
need for legal tests apt to distinguish between desirable and undesirable agree-
ments and for institutions charged with the function of making the appropriate
assessments.

13.3.2 Competition Law in Europe

These general perceptions may be seen to underpin competition law throughout
Europe. And they serve also to introduce the structure of Articles 81 and 82 EC,
the twin pillars of EC competition law. In Europe competition law and policy have
always held a high profile as part of the process of market integration and regu-
lation. The first of the European Communities, the European Coal and Steel
Community established in 1952 by the Treaty of Paris, included competition
policy provisions. The European Economic Community came into existence in
1958 as the creation of the Treaty of Rome and was of much broader scope than
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the Coal and Steel Community. That Treaty also included a Chapter entitled ‘Rules
on Competition’, comprising three sections, ‘Rules applying to Undertakings’,
‘Dumping’ and ‘Aids Granted by States’. Enforcement powers were conferred on
the Commission by Regulation. Some of the common policies of the Community
emerged slowly over the later part of the twentieth century, with heavy reliance on
the laborious development of secondary legislation; this is true of social policy and
it is true of fields such as consumer policy and environmental policy. In sharp
contrast, however, the fundamental principles of competition policy have always
been firmly embedded in the very fabric of the Treaty. The main pillars are
Articles 81 and 82 of the EC Treaty (ex 85 and 86), governing cartels and
monopolies respectively. The competition rules act as a cornerstone of the
activities of the EU, prominent among which remain the establishment of ‘a
system ensuring that competition in the internal market is not distorted’.36 The
European Court has gone so far as to describe Article 81 EC as ‘a fundamental
provision which is essential for the accomplishment of the tasks entrusted to the
Community and, in particular, for the functioning of the internal market’.37 For the
EU, it should also be borne in mind that competition policy operates to regulate a
market which is not integrated after the fashion of a national market. This lends to
it a special, interventionist flavour not found in a national system.38

13.3.3 European Community Law of Cartels and Restrictive
Practices

EC restrictive practices law is based on the overall perception that supply side
collaboration carries the potential to damage the operation of the market. Article
81 (ex 85) is the relevant provision of EC law, which reads as follows:

1. The following shall be prohibited as incompatible with the common market:
all agreements between undertakings, decisions by associations of under-
takings and concerted practices which may affect trade between Member
States and which have as their object or effect the prevention, restriction or
distortion of competition within the common market, and in particular those
which:

(a) directly or indirectly fix purchase or selling prices or any other trading
conditions;

(b) limit or control production, markets, technical development, or investment;
(c) share markets or sources of supply;

36 Art. 3(g) EC.
37 Case C-126/97 Eco Swiss China Time Ltd v. Benetton International NV, [1999] ECR I-3055.
38 See, e.g., Albors-Llorens 2002.
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(d) apply dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to com-
mercial usage, have no connection with the subject of such contracts.

2. Any agreements or decisions prohibited pursuant to this Article shall be
automatically void.

3. The provisions of Paragraph 1 may, however, be declared inapplicable in the
case of any agreement or category of agreements between undertakings;

– any decision or category of decisions by associations of undertakings;
– any concerted practice or category of concerted practices;

which contributes to improving the production or distribution of goods or to
promoting technical or economic progress, while allowing consumers a fair
share of the resulting benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indis-
pensable to the attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in
respect of a substantial part of the products in question.

Article 81(1) contains the basic prohibition. The application of Article 81(1) is
based on the effects of an agreement. It does not matter what form the collabo-
ration takes provided it has an effect which restricts or distorts competition (to
summarise Article 81(1)). Article 81(2) contains the sanction for violation of the
prohibition, namely the nullity of the agreement (though, as mentioned below, the
perpetrators may also be fined). Article 81(3) sets out the criteria for exemption of
an agreement falling within Article 81(1). It is here that the insight that not all
collaboration is harmful is overtly reflected. Article 81(3) is more precisely drafted
than a simple cost/benefit analysis, but its broad purpose is to permit the pursuit of
agreements that, though restrictive of competition, are nevertheless beneficial. In
practice, since the application of Article 81(3) solely through individualised
decisions would be inefficient, the Commission has long found it prudent to issue
Block Exemption Regulations. These govern particular categories of collaboration
such as research and development39 as well as providing a more general shelter for
vertical agreements (between traders at different levels in the distribution chain).40

The content of the Block Exemptions is drawn from Article 81(3); in relation to
particular deals, they constitute the concrete clause-by-clause expression of the
abstract requirements of the criteria for exemption in that Article.41 Strictly, there
is no obligation to adhere to a Block Exemption Regulation: firms may draft a
novel agreement and seek to show it falls within Article 81(3). However in

39 Reg. 2659/2000, OJ 2000 L 304/7.
40 Reg. 2790/1999, OJ 1999 L 336/21.
41 For a detailed examination, see Whish 2003, pp. 168–174, Chs. 15 and 16.
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practical terms, it is common to choose the convenient route of compliance with
the Block Exemption where that is available.

At the institutional level within the EU, the administrative application of the
prohibition on anticompetitive agreements affecting trade between Member States
contained in Article 81 rests with the European Commission, specifically with the
Competition Directorate General within the Commission. A supervisory jurisdic-
tion is exercised, initially, by the Court of First Instance, with the possibility of an
appeal to the European Court of Justice. The involvement of national bodies is also
central to the practical administration of the rules. Both national courts and
national competition authorities have responsibilities to apply the EC competition
rules.42

13.3.4 Public and Private Enforcement of Article 81

All three paragraphs of Article 81 are susceptible to enforcement by both the
Commission and national agencies. This has not always been so. Outside
the sphere of Block Exemptions it used to be the case that the Commission enjoyed
the exclusive right to decide whether or not to grant an exemption pursuant to
Article 81(3). This meant that commercial parties were required to notify practices
to the Commission in search of the protection of exemption. This was burdensome
for all concerned. It made a bottleneck of the Commission. It was changed by
Regulation 1/2003.43 Exemption is no longer dependent on a Commission deci-
sion. Firms do not notify agreements to the Commission in the hope of securing
exemption. Instead they make their own assessment of what is allowed and what is
not. Mistaken choices are tackled ex post facto, by an investigation initiated by the
Commission and/or in proceedings before national courts or tribunals who, thanks
to Regulation 1/2003, are equipped with the competence to apply Article 81(3)
which was denied them for the first 40 years of the lifetime of EC competition law.
This system decentralises the application of EC competition law, and increases the
number of responsible authorities.

The Commission’s main preoccupation in devising the modernised system of
decentralised enforcement recently instituted by Regulation 1/2003 has been to
improve efficient use of enforcement resources. Exemption is no longer its task
alone. It is able to rely on national agencies to judge whether the Article 81(3)
criteria are satisfied. This allows the Commission to re-allocate the resources it
previously spent on dealing with notification of (often benign, sometimes trivial)
practices by firms in search of exemption. These resources will be re-routed to the
front-line of the campaign to root out and eliminate hard-core hidden cartels,

42 See for detail Whish 2003, Chs. 7 and 8.
43 OJ 2003 L 1/1.
44 Cf., e.g., Gilliams 2003, 451; Venit 2003, 545.
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which would of course never have been notified anyway under the old system.44

The Competition Directorate General in the Commission is powerfully equipped to
pursue this quest. Powers conferred initially by Regulation 17/62, but now
extended by and rooted in Regulation 1/2003, include powers to enter and to
search premises and to seize documentation. Failure to co-operate may attract
financial penalties which are independent of sanctions that may be imposed should
a violation of the substantive rules come to light. The Commission also rules on
whether a violation of Article 81 has occurred and is empowered to impose fines
on the participants up to a ceiling of 10 per cent of the firm’s world wide turn-
over.45 The Commission enjoys a considerable discretion in fixing an appropriate
fine, although it is directed by Article 23 of Regulation 1/2003 to consider in
particular the gravity and duration of the infringement. Guidelines on the Com-
mission’s method in setting fines have been issued46 and they are supported by a
‘Leniency Notice’,47 which, by offering partial or total immunity from fines, is
designed to encourage ‘whistle-blowing’ by participants in unlawful anti-
competitive practices. Secret cartels are often best destroyed from within. Fines
imposed by the Commission have exceeded £ 50 million on occasion and although
the principle of proportionality ensures that most fines are much less severe, the
availability of such powerful investigative powers combined with potential pen-
alties of such magnitude mean that taking EC competition law lightly is not a
practical option for business.

The principle of the direct effect of EC law has always meant that enforcement
may be achieved through national courts in addition to activity by the Commis-
sion. This is blandly recited in Regulation 1/2003 which provides in Article 6 that
‘National courts shall have the power to apply Articles 81 and 82 of the Treaty’. In
principle the victim of a cartel incompatible with EC law could initiate proceed-
ings at national level to secure an order that the practice should terminate. As a
matter of Community law national courts must effectively protect Community law
rights. The landmark ruling in Francovich v. Italian State48 established that in
appropriate circumstances this may include an obligation to order compensation in
the event of loss suffered as a result of breach of EC law. The case concerned
liability incurred by the State. In Courage v. Crehan49 the European Court applied
this principle in the sphere of competition law in a case involving two private
parties. It observed that the practical enforcement of Article 81 would be promoted
if it were accepted that an individual could claim damages for loss caused to him

45 Art. 23 Reg. 1/2003.
46 OJ 2006 C 00/00, available via http://ec.europa.eu/comm/competition/antitrust/legislation/
fines_en.pdf.
47 OJ 2002 C 45/3.
48 Cases C-6, C-9/90, [1991] ECR I-5357.
49 Case C-453/99, [2001] ECR I-6297.
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by a contract or by conduct liable to restrict or distort competition. The desire to
maintain effective competition therefore prompted the Court to rule as a matter of
EC law in favour of private actions for damages before national courts in the event
of infringement of the Treaty competition rules.50

An action at national level may be initiated in parallel with a complaint to the
Commission.51 As part of that package the Commission has developed a policy of
pursuing complaints only where there is a Community interest in doing so, leaving
other matters to be pursued by the complainant at national level. This attempt to
organise enforcement priorities and to promote decentralisation has secured
judicial support.52 The Commission is eager to rely ever more heavily on national-
level enforcement. To this end, for example, it recently issued a Green Paper to
promote discussion of how to facilitate private actions for damages for breach of
the competition rules.53

Private enforcement of EC competition law before national courts is accord-
ingly a practical feature of the system and although it used to be flawed by the
inability of national courts to apply Article 81(3), that obstacle was lifted by
Regulation 1/2003. National courts are now expected to apply Article 81 in its
entirety. In this sense the ordinary courts of the Member State are also courts
responsible for the application of EC competition law.

As explained, Regulation 1/2003 was directed at ‘decentralising’ enforcement of
EC competition law, thereby to improve its effectiveness. Not only national courts
but also national competition authorities are intended to form part of this scheme.
National competition authorities are also enabled to apply Article 81 in its entirety.

The point of the pattern of enforcement crafted under Regulation 1/2003 is
supposed to be that it will be tough to hide anti-competitive practices. There are
many pairs of enforcement eyes and many places to challenge unlawful conduct. A
solution had to be found for the risk of duplication of effort – or, worse, the risk that
an agency in one Member State may go one way in enforcing the law, an agency
elsewhere a different way and the Commission in a different direction again. The
Commission, aware of these risks, has begun to establish a pattern of co-operation
between responsible bodies pursuant to Articles 11-16 contained within Chapter IV
of Regulation 1/2003. What is foreseen by these provisions is a ‘network’ of
European competition agencies designed to encourage consistent application of the
law within the newly decentralised system. The Commission has duly published a
Notice on cooperation within the Network of Competition Authorities.54 It is also
explicitly provided that where the Commission initiates proceedings this shall

50 Cf. Komninos 2002, 457; Monti 2002, 282; and, more generally, Jones 1999B.
51 Art. 7(2) Reg. 1/2003 confers standing for these purposes on ‘natural or legal persons who can
show a legitimate interest’.
52 Case T-24/90, Automec v. Commission, [1992] ECR II-2223.
53 COM (2005) 672.
54 OJ 2004 C 101/43.
55 Art. 11(6) Reg. 1/2003.
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‘relieve the competition authorities of the Member States of their competence to
apply Articles 81 and 82’.55 So the Commission can, in effect, pull rank.

Moreover it is explicitly – and logically – stated that neither national courts nor
competition authorities may take decisions which would run counter to a decision
already adopted by the Commission.56 In fact this makes concrete in a particular
case the general consequences that flow from the European Court’s celebrated
insistence that within the scope of the EC Treaty EC law is supreme over national
law and must accordingly be applied by national courts in preference to any
conflicting national law.57 Regulation 1/2003 also makes explicit the answer to the
question whether a practice which may affect trade between Member States but
which does not restrict competition within the meaning of Article 81(1) or which
fulfils the conditions for exemption under Article 81(3) may be subject to prohi-
bition based on national law. It may not.58 So, in the particular context of com-
petition law, the constitutional relationship between EC law and national law is
such that it prevents Member States relying on domestic law to authorise practices
which fall foul of Article 81 EC; and, moreover, it disallows stricter national
approaches to practices that are within the jurisdictional reach of, but compatible
with, Article 81. These constitutional rules have less overt practical significance
than one might initially imagine, because in most parts of Europe domestic
competition law today chooses to follow the EU’s model,59 not least in order to
reduce the costs that would be incurred by business in complying with the layers of
diverse regulation. So clashes are rare in practice.60 But in so far as they occur the
constitutional primacy of the EC rules is guaranteed. Therefore understanding the
treatment of sale of broadcasting rights under EC law is absolutely vital to any
national competition lawyer in Europe.

13.3.5 Control of the Abuse of a Dominant Position:
European Community Monopoly Law

Article 82 (ex 86) acts as the EC monopoly control provision, although the ter-
minology used is prohibition of ‘abuse of a dominant position’.

Any abuse by one or more undertakings of a dominant position within the
common market or in a substantial part of it shall be prohibited as incompatible

56 Art. 16 Reg. 1/2003.
57 The landmark decision was Case 6/64, Costa v. ENEL, [1964] ECR 585. In the competition
law field the best-known decision is Case 14/68, Walt Wilhelm, [1969] ECR 1, although, as
mentioned in the text above, Reg. 1/2003 has now addressed some relevant outstanding issues,
Cf. Whish 2003, pp. 75–77.
58 Art. 3(2) Reg. 1/2003.
59 Cf. Dannecker and Jansen 2004.
60 But see further below for different approaches to collective selling of broadcasting rights.
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with the common market in so far as it may affect trade between Member States.
Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or unfair
trading conditions:

(b) limiting production, markets or technical development to the prejudice of
consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other
parties of supplementary obligations which, by their nature or according to
commercial usage, have no connection with the subject of such contracts.

Any control system must devote careful attention to the proper definition of a
monopoly. Products may be interchangeable. The sole producer of widgets is not
in a monopoly in economically meaningful terms if there are available sources of
gizmos, a product that is readily interchangeable with widgets. If the widget
producer hoists prices, consumers can switch to gizmos. There is no rationale for
treating the market as a monopoly enjoyed by the widget producer. More subtly,
even where a producer is the single source of widgets, for which there is no other
interchangeable product, there is no monopoly if other producers are capable of
altering their techniques in order to enter the market for widget production. In such
circumstances, consumers have no immediate alternative supply source, but prices
should nevertheless be held down to competitive levels because the sole active
producer knows that price rises will attract new firms into the market, offering
lower prices and consumer choice. Markets should therefore not be assessed as
static. They should not be treated as monopolistic where they are in fact
‘contestable’. The need to define markets with care applies equally to geography as
to product. The only British producer has no monopoly if the British market is
open to external competition from sources of supply based in other countries.
Monopoly law, like competition law generally, deals with the state of markets, so
that where those markets change shape, the application of the law too must adjust.

These issues of market definition are critical in any policy of monopoly control.
An underestimation of actual or potential competition will lead to an overesti-
mation of market power. This in turn may prompt an intervention in the name of
monopoly control where there is no monopoly. However, if a monopoly is iden-
tified, control may be judged appropriate in light of the potential damage caused by
the absence of competition, ultimately to the detriment of the consumer.

The chief relevant piece of evidence that a firm has sufficient economic strength
to render it subject to the Article 82 obligation not to abuse a dominant position is
its ability to act in the market independently of normal competitive pressures.
Article 82 applies to firms able to ignore the demands of ‘competitors and

61 E.g., Case 322/81, Michelin v. Commission, [1983] ECR 3461. See also Whish 2003, Chs. 1
and 5; Bishop and Walker 2002, especially Chs. 3 and 4.
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customers and ultimately of consumers’.61 In this matter careful economic analysis
of the state of the market is vital, lest intervention be over-hasty or, at the other
extreme, unduly reluctant. In practice the Commission’s Notice on market defi-
nition, published in 1997, is helpful in explaining the factors which the Com-
mission takes into account in determining whether the structure of the market is
tainted by dominance and therefore properly subjected to public intervention in the
name of controlling abuse of market power.62 The Notice offers as a guideline a
test based on inspection of consumer behaviour. If a 5–10 per cent non-transitory
change in the price of a widget does not lead to consumers switching to buying a
gizmo instead, then the widget is not regarded as forming part of the same market
as the gizmo. They do not compete with each other. So for example in 1998
Football World Cup63 the Commission applied this test and found that consumers
of tickets for the Finals of the Football World Cup did not treat that product as
interchangeable with tickets for other football or sports events or other forms of
entertainment. This analysis led the Commission to the conclusion that there was a
separate market for the supply of World Cup tickets alone. The competition
organisers were free of effective competitive constraints on that market. They
enjoyed dominant market power and, by applying terms that discriminated on the
basis of nationality, they had unlawfully abused it.

Monopoly law is typically structured to tolerate the existence of monopolies
while regulating the exercise of monopoly power. Article 82 bears precisely this
stamp. Abuse is unlawful, dominance per se is not. The firm that is assessed to
possess dominant market power is judged to fall under a ‘special responsibility’64

not to abuse that power. The organisers of the 1998 Football World Cup were fined
not for holding monopoly power over distribution of tickets, but rather for using
that dominant market power to discriminate in favour of purchase by French
consumers. Dominant firms may not set unfair prices or act improperly to segre-
gate the market. The most strikingly interventionist feature of Article 82 is that it
may be applied in order to require a reluctant dominant firm to respond to con-
sumer demand. In this vein, the Commission found a violation of Article 82 in ITP,
RTE, BBC.65 The three television companies printed separate guides to future
programmes, using copyright which they held over their own listings to prevent
the appearance of a single, integrated publication. A consumer of the information
was thus forced to buy three separate guides. The Court of First Instance upheld
the Commission finding that an abuse had occurred in RTE, BBC, ITP v. Com-
mission66 and the European Court subsequently dismissed appeals by two of the
television companies.67 The firms were obliged to make their listings available to

62 Commission Notice on market definition, OJ 1997 C 372/5.
63 Decision 2000/12/EC, OJ 2000 L 5/55. For comment, see Weatherill 2000A, 275.
64 Case 322/81, note 61 above.
65 Decision 89/205, OJ 1989 L 78/43, 4 CMLR (1989) 757.
66 Cases T-69, T-70, T-76/89, [1991] ECR II-485, 535, 575.
67 Joined Cases C-241/91P and C-242/91P, RTE and ITP v. Commission, [1995] ECR I-743.
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third parties, subject to payment of a reasonable fee. The protection of the
consumer interest is explicit in this decision, which imposes consumer choice on
unwilling firms. Both courts observed that the companies had abused the economic
power they enjoyed under their copyright by unjustifiably preventing the
appearance of a new product for which there was potential consumer demand.
Admittedly the decision is exceptional. Were Article 82 routinely used to strip
exclusivity out of the hands of holders of intellectual property rights, commercial
incentives to invest in innovation would be diminished. This perception is plainer
from subsequent case law. In Oscar Bronner GmbH v. Mediaprint68 Oscar
Bronner claimed that Mediaprint was acting in breach of Article 82 by refusing to
include Bronner’s newspaper in its home-delivery delivery service (for which
Bronner was prepared to pay). It failed. It had not been established that it was
economically unviable to create a second home-delivery scheme for the distri-
bution of daily newspapers with a circulation comparable to that of the daily
newspapers distributed by the existing scheme. Mediaprint was entitled to keep
Oscar Bronner out of the distribution network it had itself built up, even if that
might diminish the consumer’s opportunity of gaining ready access to Bronner’s
product. The exercise of an exclusive right may, in exceptional circumstances,
involve an abuse condemned by Article 82, but that had not occurred in Oscar
Bronner. So Article 82 is an important provision but holders of monopoly power
are not reduced to the puppets of regulators.69

Enforcement of Article 82 lies in the hands of the Commission and national
courts and tribunals. Much of the comment above relating to Article 81 may be
applied mutatis mutandis to Article 82. Violations of Article 82 tend to involve
particularly large undertakings, and fines are commonly at the higher end of the
scale. Article 82 is directly effective and may consequently be enforced before
national courts at the suit of private individuals. And, consistently with the account
given above of the constitutional relationship between EC and national law, it is
not permitted that national law approve practices that are prohibited by Article 82.
EC law must remain supreme over national law. However, a distinction from
Article 81 applies here: whereas a practice which may affect trade between
Member States but which does not restrict competition within the meaning of
Article 81(1) or which fulfils the conditions for exemption under Article 81(3) may
not be subject to prohibition based on national law, by contrast it is envisaged that
a Member State may take stricter action against unilateral conduct which goes
beyond that foreseen by Article 82.70

These provisions apply to the sale of rights to broadcast sporting events. The
detail is explored more fully below, after a brief portrayal of the economic context.

68 Case C-7/97, [1998] ECR I-7791.
69 See in similar vein Case C-418/01, IMS Health, [2004] ECR I-5039.
70 Art. 3(2) Reg. 1/2003.

13.3 EC Competition Law 333



13.4 The Economic Context of Sport and Broadcasting

Bosman71 has been widely treated as a far more significant agent for change in
sport in recent years than is realistic. Of course the judgment has brought to an end
intra-EU/EEA nationality discrimination in club football, and, by generating
adjustment of the scope of the transfer system, it has altered the nature of the
relationship between player and club.72 But the dominating issue in professional
sport over the last decade and a half has been the transformation of the broad-
casting sector. Sweeping deregulation and doses of privatisation have combined
with extraordinarily rapid technological change affecting the delivery of media and
audiovisual services to convert broadcasting into a fiercely competitive and vol-
atile sector.73 It is well known that broadcasting undertakings, and in particular
new market entrants seeking to establish awareness of their presence among
potential customers, have chased the acquisition of rights to transmit sports events
with a zeal that reflects the intense appeal of sports coverage to viewers (and to
advertisers). Football and Formula One motor racing sit in a lucrative position at
the top of the European tree. Media companies have vigorously pursued the
acquisition of contractual rights – most of all, new entrants want exclusive rights to
broadcast the most popular events, where, in some cases, consumers have a ‘must
see!’ attitude.74 In some cases media groups have even tried to secure a controlling
interest in sports clubs themselves75 or, at least, a lesser stake that increases their
influence on decisions to sell rights.76 Simple economics dictates that the explo-
sion in the number of actors on the demand-side of the market combined with the
relative difficulty in increasing the supply of truly attractive events leads to vast
increases in the prices charged by the sports industry for broadcasting rights. Most
recently the English Premier League was reported to have sold the rights to

71 Case C-415/93, note 28 above.
72 See, e.g., Dubey 2000.
73 Relevant documents on the Commission’s quest for ‘modernisation’ of the regulation of the
sector may be accessed via http://ec.europa.eu/comm/avpolicy/reg/tvwf/modernisation/index_
en.htm.
74 On inelasticity of demand for major events see Comm. Dec. 2000/400, Eurovision, OJ 2000 L
151/18 (annulled, but not on the point of market definition, in Cases T-185/00, et al. M6 and
others v. Commission, [2002] ECR II-3805); Comm. Dec. 2000/12 1998 Football World Cup, OJ
2000 L 5/55.
75 E.g., in 1999 the UK competition authorities blocked a proposed merger between BskyB, a
satellite broadcasting company, and Manchester United, a football club, on the basis that it would
operate contrary to the public interest; Cm 4305, 1999. Among other factors it was thought that
competition in the market for acquisition of broadcasting rights would have been restricted by
BskyB’s more intimate involvement with the supply-side and that the gulf between rich and poor
football clubs would be widened. For comment, see Tassano 1999, 395; Harbord and Binmore
2000, 142.
76 E.g., in the UK the consequence of the blocking of the BskyB/Manchester United merger,
supra note 75, has been the acquisition by media companies of minority but not insignificant
stakes in football clubs; see Brown 2000.
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broadcast matches over a three-year period beginning in 2007 for a combined total
of £ 1.7 billion. The cost to broadcasters of the three-year deal that stretched from
2004 to 2007 was only just over £ 1 billion.77 It is plain that rights to broadcast
sports events, as a saleable commodity, have become sufficiently lucrative in
recent years to transform the whole structure of professional sport as a commercial
enterprise. Opportunities to sell branded merchandise, such as club shirts, have
provided another explosion of revenue, further enriched by the growing appreci-
ation of the need to protect and exploit image rights. The fan who pays at the gate
is no longer the main source of revenue for sports clubs. The alteration of the
transfer system post-Bosman is frankly a sideshow compared with this cascade of
commercialisation.78

So the prominence of EC law’s intervention in sport in recent years is above all
the consequence of the ‘commercialisation’ of the sector, in particular as a result of
its close association with the helter-skelter development of the broadcasting
industry. In fact, much of the most economically significant sports-related material
that tumbled into the Commission’s in-tray in the late 1990s was concerned
directly or indirectly with broadcasting. In some respects the Commission’s recent
preoccupation with sport has been driven by its need to monitor the commercially
much more important broadcasting sector, in which it is profoundly anxious to
forestall practices that will facilitate existing incumbents’ anxiety to impede new
entrants. And it is highly plausible that the pace of technological change will
increasingly throw up new forms of rapid mass communication, generating
intensified fragmentation in the pattern of supply of audiovisual services. This will
fuel yet more demand for rights to broadcast sports events, and bring with it yet
more challenges for EC competition law.79

It is Article 81 that has been the main area of activity. As the case involving
ticketing for the 1998 World Cup,80 the regulation of agents81 and the ongoing
Oulmers litigation82 make clear one could certainly not exclude the possibility that
Article 82 could play a role in review of sporting practices in cases of non-
substitutable products and services. This is particularly pertinent in circumstances
where a sports federation which enjoys monopoly power in making the rules that
govern the sport makes decisions with direct commercial implications. This may
apply in the case of sale of broadcasting rights. In FIA (Formula One) part of the
Commission’s objections related to rules that provided a financial disincentive for

77 ‘Sky retains Premiership title after £ 1.7 bn TV rights auction’, The Independent, Saturday 6
May 2006.
78 See generally, e.g., Morrow 2003; Hamil 2000; Blackshaw and Siekmann 2003.
79 Cf. Geradin 2005, 68.
80 Dec. 2000/12, note 63 above.
81 Cf. Case T-193/02 Laurent Piau v. Commission, [2005] ECR II-000 (Art. 82 applicable in
principle but no breach). An appeal against the CFI decision was dismissed in Case C-171/05P,
Laurent Piau v. Commission, judgment of 23 February 2006.
82 Pending Case C-000/06, referred to the European Court by Tribunal de Commerce de
Charleroi in May 2006. For background, see Weatherill 2005D, 3.
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contracted broadcasters to show motor sports events that competed with Formula
One.83 The Commission was satisfied with a solution according to which the FIA
retreated to a regulatory role, thereby releasing broadcasters to make their own
commercial choices about which events to show. In principle then, the practices of
sports governing bodies that have an impact on the broadcasting sector are subject
to control under Article 82 EC where they go beyond what is necessary for the
functioning of the sport. Put another way, in such circumstances a sports regulator
becomes (also) a commercial undertaking.84 However, most of the relevant
activity has focused on control of selling of rights pursuant to Article 81.

The selling of broadcasting rights in Europe takes many forms. One of the best
known is the ‘Eurovision’ set of arrangements, which involve the collective
buying and sharing of rights and which demonstrate the pressing commercial
impetus towards cross-border collaboration in the European market for broad-
casting services which has for regulatory, linguistic and cultural reasons long been
fragmented along national lines. But how does Article 81 apply? The Eurovision
system has been the subject of two favourable exemption Decisions by the
Commission, both of which have been duly annulled by the Court of First Instance
for want of accurate analysis.85 This is doubtless rather embarrassing for the
Commission, though the saga, which will be examined in depth below, is illu-
minating and emblematic of the complexity of the calculations at stake. However,
as a general observation there is no automatic objection to such arrangements
under the competition rules of the EC Treaty. In fact, it is entirely plausible that
such arrangements are pro-competitive in so far as they group together operators
who would not have the economic power to enter into the relevant transactions on
an individual basis. However, the detailed way in which such schemes are
structured, in particular in so far as they may damage the position of parties
excluded from the arrangements, may generate anti-competitive concerns, and this
has generated considerable activity at EC level. There are three issues which
dominate the law governing the sale of broadcasting rights. First, exclusivity: what
is the legal approach to the sale of rights to a buyer who acquires an exclusive
right? Second, collective selling: what is the legal approach to the sale of rights in
circumstances where the sellers join together, typically as members of a League
operating collectively? Third, collective purchasing: what is the legal approach to
the acquisition of rights in circumstances where the purchasers join together?

83 COMP 35.163, Notice published at OJ 2001 C 169/5.
84 Fixing the limits of the notion of the ‘undertaking’ for the purposes of determining the limits
of the application of the Treaty competition rules is an awkward problem that extends far beyond
sport: see, e.g., Joined Cases C-264/01, C-306/01, C-354/01 and C-355/01 AOK, [2004] ECR I-
2493; Case C-222/04 Cassa di Risparmio di Firenze, judgment of 10 January 2006.
85 Dec. 93/403 Eurovision, OJ 1993 L 179/23 granting exemption under (what is now) Art. 81(3)
was annulled in Joined Cases T-528/93, T-542/93, T-543/93 and T-546/93 Métropole Télévision
and Others v. Commission, [1996] ECR II-649; and the subsequent exemption granted by the
Commission in Dec. 2000/400 Eurovision, OJ 2000 L 151/18 was annulled in Cases T-185/00
et al. M6 and others v. Commission, [2002] ECR II-3805. See further below.
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There are also further issues concerning limitations on the disposal of broadcasting
rights – by sports federations (‘blocking rules’) or by the EC regulator (‘protected
events’ legislation). These matters are now examined in turn.

13.5 Exclusive Selling

13.5.1 The Scope of the Prohibition

Article 81 prohibits agreements which have as their object or effect the prevention,
restriction or distortion of competition within the common market, subject only to
the possibility of exemption in accordance with the criteria set out in Article 81(3).
So one may suppose that where a seller agrees to supply a buyer with rights to
broadcast sports events on an exclusive basis, Article 81 is engaged. After all, the
exclusivity of the deal shuts out other would-be competitors who are unable to gain
access to the content. And yet this would be to go too far. This approach, taken to
its logical extreme, would mean any contract is subject to control under Article 81.
This would be to extend the Treaty competition rules beyond their intended pur-
pose. It is instead necessary to focus in a more economically informed manner on
what should be the proper reach of Article 81. And simply because a seller grants
exclusivity to a buyer of rights does not mean that Article 81(1) is automatically
engaged.

One of the Court’s most important early examinations of the issue arrived in
Nungesser v. Commission.86 The case involved the transfer of technical knowl-
edge. The agreement conferred exclusive rights for Germany on Nungesser. The
Court observed that a so-called open exclusive licence involved the owner
undertaking not to grant other licences in respect of the same territory and not to
compete himself with the licensee on that territory. Did this have the effect of
preventing or distorting competition within the meaning of (what is now) Article
81 of the Treaty? The Court acknowledged that the grant of exclusive rights for a
limited period is capable of providing a further incentive to innovative efforts. To
prohibit an exclusive licence would cause the interest of undertakings in licences
to fall away, which would be prejudicial to the dissemination of knowledge and
techniques in the Community. So the Court concluded that ‘the grant of an open
exclusive licence, that is to say a licence which does not affect the position of third
parties such as parallel importers and licensees for other territories, is not in itself
incompatible’ with the Treaty. So Article 81(1) does not automatically catch the
sale of an exclusive right, even though such may initially appear to be a
‘restriction’ on trade. In fact it is no more than trade itself! But the implication is
clear – this is not an unconditional exclusion of the application of Article 81. And
in Nungesser the Court made clear that it would not countenance a licence which

86 Case 258/78, [1982] ECR 2015.
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suppressed parallel trade: that is, one under which the parties to the contract
propose, as regards the products and the territory in question, to eliminate all
competition from third parties, such as parallel importers or licensees for other
territories.

As suggested above, vertical deals generally have pro-competitive implications
because they inject fresh competition into the market. They deserve, and typically
receive, positive regulatory treatment, albeit not unconditionally so. Exclusivity is
commonly a necessary element in a successful vertical deal. The grant of exclu-
sivity is hugely attractive to the buyer, who may thereby be induced to invest much
more confidently in the quality of the product – itself a clear consumer benefit.

In this vein the case law that has followed the Court’s important lead in
Nungesser is vast and is not usefully set out here at length.87 Coditel should
however be mentioned for its sector-specific relevance: it is one of the earliest
cases in which the Court set out clearly that an exclusive licence for the distri-
bution of films is not without more to be regarded as a violation of Article 81(1).88

The important general point is that the Court is prepared to accept that some
apparent restrictions on trade are immune from control under Article 81(1), pro-
vided that they are (loosely put) necessary as part of a package for securing the
conclusion of desirable deals. Put another way, what may appear to be a constraint
on competition is unaffected by Article 81 where it is unavoidably required to
sustain the functioning of an arrangement which is unobjectionable in the light of
EC law.89 In this sense Article 81 must be interpreted in its true economic context.
The Court of First Instance has helpfully captured what is at stake:

‘– it is not necessary to hold, wholly abstractly and without drawing any distinction, that
any agreement restricting the freedom of action of one or more of the parties is necessarily
caught by the prohibition laid down in Article 81(1) of the Treaty. In assessing the
applicability of Article 81(1) to an agreement, account should be taken of the actual
conditions in which it functions, in particular the economic context in which the under-
takings operate, the products or services covered by the agreement and the actual structure
of the market concerned?’90

In a similar vein of insistence on a realistic (and not unthinkingly broad)
reading of Article 81(1) the Court of First Instance has recently explained that:

‘The examination required in the light of Article 81(1) EC consists essentially in taking
account of the impact of the agreement on existing and potential competition – and the
competition situation in the absence of the agreement –, those two factors being intrin-
sically linked.’91

87 See, for exhaustive treatment, Whish 2003, Ch. 16. See also Subiotto and Graf 2003, 589.
88 Case 262/81, [1982] ECR 3381.
89 Cf., e.g., Case C-250/92 Gottrup Klim v. DLB, [1994] ECR I-5641; Cases T-374/94 et al.
European Night Services v. Commission, [1998] ECR II-3141. For an account of the nuances in
the relevant case law, see Whish 2003, pp. 106–131.
90 Case T-112/99, Métropole télévision (M6), Suez-Lyonnaise des eaux, France Télécom v.
Télévision française 1 SA (TF1), [2001] ECR II-2159.
91 Case T-328/03 O2 (Germany) GmbH v. Commission, judgment of 2 May 2006, Para. 71.
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So, adopting this line of analysis, the sale of rights on an exclusive basis does
not necessarily fall within the scope of Article 81. It may not be a restriction on
competition. One should consider inter alia what would happen without the
exclusive deal; if the answer is ‘no deal at all’ then the conclusion may be that far
from restricting competition the exclusive deal in fact would have helped to inject
fresh competition into the market. But unduly tight or lengthy restrictions will not
escape subjection to Article 81 in this way. Nor would the Court countenance a
licence which suppressed parallel trade. And an agreement conferring exclusive
rights should be assessed in the context of any ‘network effects’ that are involved if
that is relevant in the particular market – that means, an agreement’s impact on
competition must not be assessed in isolation if the economic reality is that the
agreement is not an isolated transaction.92

So the sale of rights on an exclusive basis is not of itself subject to condem-
nation as a violation of Article 81(1). It depends on the precise terms and it
depends on the particular market. This then translates into the detailed decision-
making. Close attention to relevant market conditions is quite correctly the norm.93

And this provides the key to determining what restrictions stretch beyond what is
necessary for the protection of the seller’s interests and what is therefore caught by
the prohibition in Article 81(1).

How to apply these principles of law to the sports sector? As already sketched
above, technological change and ubiquitous deregulation has combined to ensure
that the market to acquire rights to broadcast sports events on an exclusive basis
has become hugely commercially significant. Under the pressures imposed by this
volatile situation, the Commission’s preoccupation with the need to set out a
tolerable clear indication of its approach was manifest in an important and influ-
ential paper published in 1998 by an official in the Competition Directorate-
General, Anne-Marie Wachtmeister. In that paper, crisply entitled Broadcasting of
Sports Events and Competition Law,94 it is stated that ‘Exclusivity is an accepted
commercial practice in the broadcasting sector’. It maximises profitability for the
buyer and is the key to building up a new audience. But ‘duration, quantity and
upstream and downstream market power need to be examined in order to assess
whether the exclusivity seriously restricts competition’. Following the lead of the
Commission’s 1997 Notice on Market Definition,95 the paper is significant and
valuable for its insistence on the central function of proper market analysis for
these purposes. This allows assessment of the foreclosure effect of the exclusive
arrangement – it is this that determines whether Article 81(1) bites.

92 Case C-234/89, Delimitis, [1991] ECR I-935; Case C-306/96 Javico et al. v. Yves St Laurent
Parfums, [1998] ECR I-1983; and case C-214/99 Neste Markkinoiniti Oy, [2000] ECR I-11121.
93 Although this is not to say that decision-making practice is completely internally consistent:
cf. Subiotto and Graf 2003; Fleming 1999, 143.
94 Wachtmeister 1998.
95 Note 62 above.
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Appreciation of the structure of the demand-side of the market will condition the
application of the rules. In Champions League96 the Commission defined the market
as one for the acquisition of television broadcasting rights for football events played
regularly throughout the year. So international club competitions are part of the
same market as national club competitions. Acquisition of exclusive rights to
broadcast a popular football competition may be handled differently from acquisi-
tion of rights to broadcast a sport of interest only to a minority of viewers such as
weightlifting or bog-snorkeling. The markets are different: so, for example, a 5-year
exclusive deal would, it is submitted, be highly unlikely to escape the application of
Article 81 in the former case but may conceivably do so in the latter. Seven years of
exclusivity was provisionally reckoned by the Commission to be too long in Dutch
football.97 Similarly in FIA (Formula One)98 broadcasters had exclusive rights for
the contracted territory that were too long in the Commission’s estimation. The
agreed solution was to cap the length of new free-to-air broadcasting contracts at
three years, albeit with exceptional provision for five-year deals where a particular
need to encourage investment is present. The fundamental issue is whether broad-
casters can access other sources of material that will allow them to compete effec-
tively. The less plausible this is, the more serious the foreclosure effect.

Some very popular events are, in the eyes of consumers, stand-alone events:
they will not watch something else as a substitute. In such circumstances the
supplier’s market power is very strong.99 An abiding regulatory concern in such
circumstances is the damage done to the consumer by lengthy exclusive deals,
which, moreover, have the capacity to shut the door on potential new competitors,
who, though not in themselves the target of legal protection, are nevertheless
important players in shaping a market that will fulfil the objectives of the Treaty.
What this means in practice is that exclusive selling of rights to ‘premium’ sports
events attracts close regulatory concern. The longer the grant of exclusivity, the
more acute the regulator’s scepticism. But this must be balanced against the
perception that, as mentioned above, a grant of exclusivity is hugely attractive to
the buyer, who may thereby be induced to invest much more confidently in the
quality of the product – itself a clear consumer benefit. A balanced assessment of a
deal is always vital.

Licensing on a territorial basis is common in the sale of sports rights. However,
this is not of itself treated as artificial market-partitioning which would be con-
demned as a violation of Article 81. Rather it reflects reality. Tastes and prefer-
ences do show divergences when one crosses a frontier.100

96 Dec. 2003/778, OJ 2003 L 291/25, Para. 79. See further below.
97 IV/36.033, KNVB/Sport 7, OJ 1996 C 228/4.
98 COMP 35.163, Notice published at OJ 2001 C 169/5.
99 On inelasticity of demand for major sports events see Comm. Dec. 2000/400, Eurovision, OJ
2000 L 151/18 (annulled, but not on the point of market definition, in Cases T-185/00 et al. M6
and others v. Commission, [2002] ECR II-3805); Comm. Dec. 2000/12 1998, Football World
Cup, OJ 2000 L 5/55. In the case of films, cf. Case IV/36.237 TPS 1, OJ 1999 L 90/6.
100 Cf. Case 262/81, note 88 above.
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Sub-licensing rights as a mitigation of an exclusive arrangement might be
sufficient to win a green light.101 The issue here is damage to competition: pro-
vision for sub-licensing lessens the risk. As ever, the assessment depends on the
market conditions. In some circumstances, where the threat of market foreclosure
is minimal, sub-licensing obligations will not be required. At the other extreme,
where an exclusive deal threatens severe market foreclosure, even sub-licensing
might not be enough to haul the arrangement out of the grip of Article 81(1)’s
prohibition. Wachtmeister summarises the position in the following terms: ‘Sub-
licensing should not be regarded as a solution to all the competition issues which
arise. In most cases it will be necessary and sufficient to deal with, for example,
exclusivity which is of an excessive duration or scope’.102

The Commission has decided that Pay-TV constitutes a market that is separate
from television funded by commercial advertising and public television financed
through a combination of feed and advertising.103 Because sources of funding are
different the conditions of competition are different too. For advertising-financed
television there is a direct commercial relationship between the supplier of the
programme and the advertiser. On Pay-TV the relevant relationship is between
supplier and viewer as subscriber. The point is that practices within one sector do
not have an impact on the other, once one has concluded the absence of substi-
tutability means that the markets are not the same, and that this therefore condi-
tions the assessment under competition law. That means, more specifically, that
anxieties about the acquisition of a high market share in one form of television by
firm Z would not be alleviated by the fact that firm X has a high market share in
another form of television.

13.5.2 Exemption

If an agreement does not fall within Article 81, it is immune from intervention
based on the relevant EC rules. If an agreement does fall within Article 81, this
does not mean it is automatically prohibited. Article 81(1)’s prohibition is sup-
plemented by Article 81(3) which gives scope for exemption. So sale of rights to
broadcast sports events on an exclusive basis could conceivably fall within Article
81(1), yet secure an exemption pursuant to Article 81(3). Article 81(3) contains
two positive and two negative criteria that must be satisfied by an agreement in
order to secure entitlement to exemption. The practice must ‘contribute to
improving the production or distribution of goods or to promoting technical or

101 Cf. Eurovision, note 85 above, and more fully below in connection with collective
purchasing.
102 Note 94 above.
103 Case IV/M469 MSG Media Service, OJ 1994 L 364/1; COMP/38.287 Telenor/
Canal + (2004).
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economic progress, while allowing consumers a fair share of the resulting benefit’;
and it must not ‘impose on the undertakings concerned restrictions which are not
indispensable to the attainment of these objectives’, nor ‘afford such undertakings
the possibility of eliminating competition in respect of a substantial part of the
products in question’.

In the case of sale of rights to broadcast sports events on an exclusive basis, one
could readily imagine that the deal could be presented as a contribution to
improving the production or distribution of goods or to promoting technical or
economic progress because of the incentives created by the grant of exclusivity to
penetrate new markets and to improve the quality of the product in order
to increase market share – all of which is perfectly conceivably in the interest to
consumers. The precise conditions of the deal would need to be scrutinized in
order to be satisfied that it is not marred by restrictions which are not indispensable
to the attainment of its objectives. It would also be necessary to ensure that the
parties to the deal are not afforded the possibility of eliminating competition in
respect of a substantial part of the products in question, which plainly requires
careful examination of the structure of the particular market in question. The
Commission’s Notice on market definition is helpful and influential on this
point.104 In fact, in all cases careful examination of the prevailing market structure
is essential in determining the application of not only Article 81(1) but also Article
81(3). Accordingly existing decisions can be no more than illustrative of general
approach and in no sense reliable ‘precedents’. However, as a general observation,
one could readily envisage that sale of rights of an exclusive basis could in
appropriate circumstances – in particular where the market remains sufficiently
competitive despite the exclusive tie-up – secure an exemption pursuant to Article
81(3) even if it falls within the scope of Article 81(1).

There is little practice to report in the sports sector. On one of the very few
occasions on which the Commission has entered these waters a ‘comfort letter’
expressing a favourable view of conformity with the requirements of Article 81(3)
was issued in relation to a five-year exclusive deal to supply rights to broadcast
football matches struck between BBC, BSkyB and the English Football Associa-
tion.105 A significant factor prompting the Commission’s readiness to shine a
green light was the concern to allow BSkyB, then a fledgling satellite broadcaster,
a sturdy platform on which it could develop a durable presence in the market.
Absent such special considerations which prompt benign regulatory scrutiny one
would not normally expect to see such an extended period of exclusivity permitted
in a market for such popular events.

In the Commission’s Helsinki Report on Sport, published in 1999,106 a list of
practices declared to be likely to be exempted from the competition rules included
the sale of an exclusive right, limited in duration and scope, to broadcast sporting

104 Note 62 above.
105 OJ 1993 C 94/6.
106 COM (1999) 644 and/2. For comment see Weatherill 2000D, 282.
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events. Of course, in strict jurisdictional terms, such practices may not even fall
within Article 81 in the first place, in which case there is no need to address the
question of exemption – and indeed it would be improper to do so.107 But if
exemption is required the Commission has here sketched the conditions for a
favourable attitude.

In law the key text is the Block Exemption Regulation on Vertical Restraints.
This is Commission Regulation 2790/1999 of 22 December 1999 on the appli-
cation of Article 81(3) of the Treaty to categories of vertical agreements and
concerted practices.108

Regulation 2790/99 is based on an assumption, amplified in its Preamble, that
vertical agreements are apt to improve economic efficiency by facilitating better
coordination between the participating undertakings. They tend to permit the
reduction of transaction costs. Nonetheless such efficiency gains must be balanced
against anti-competitive effects which may follow from agreed restrictions con-
tained in vertical agreements. The cost-benefit calculation is heavily affected by
the market power of the undertakings concerned: to what extent is their com-
mercial freedom of action confined by competition from other suppliers? Article 3
therefore establishes a threshold based on market share.109 The Regulation with-
holds the benefit of a block exemption from agreements where the share of the
relevant market accounted for by the supplier exceeds 30 per cent. Below that
crucial market share threshold of 30 per cent, exemption is permitted to vertical
agreements falling within the scope of the Regulation – although even then, below
the threshold, certain types of severely anti-competitive restraints are not granted
the green light. Article 4 excludes from the scope of exemption vertical agree-
ments which, directly or indirectly, in isolation or in combination with other
factors under the control of the parties, have as their object:

(a) the restriction of the buyer’s ability to determine its sale price, without
prejudice to the possibility of the supplier’s imposing a maximum sale price
or recommending a sale price, provided that they do not amount to a fixed
or minimum sale price as a result of pressure from, or incentives offered by,
any of the parties;

(b) the restriction of the territory into which, or of the customers to whom, the
buyer may sell the contract goods or services, except:

– the restriction of active sales into the exclusive territory or to an exclusive
customer group reserved to the supplier or allocated by the supplier to

107 Cf. Case T-328/03, note 91 above, Paras. 109–116: the CFI was unconvinced by the
Commission’s preference to treat such matters in the light of Art. 81(3) instead of Art. 81(1) and
annulled the Exemption Decision. See similarly Cases T-374/94, note 89 above. Embedded in
these detailed disputes is a larger issue about the precise relationship between analysis conducted
under Art. 81(1) and under Art. 81(3): for recent exploration, see Nazzini 2006, 497.
108 OJ 1999 L 336/21.
109 Art. 9 amplifies the method of calculation.
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another buyer, where such a restriction does not limit sales by the customers
of the buyer,

– the restriction of sales to end users by a buyer operating at the wholesale
level of trade,

– the restriction of sales to unauthorised distributors by the members of a
selective distribution system, and

– the restriction of the buyer’s ability to sell components, supplied for the
purposes of incorporation, to customers who would use them to manufac-
ture the same type of goods as those produced by the supplier;

(c) the restriction of active or passive sales to end users by members of a
selective distribution system operating at the retail level of trade, without
prejudice to the possibility of prohibiting a member of the system from
operating out of an unauthorised place of establishment;

(d) the restriction of cross-supplies between distributors within a selective
distribution system, including between distributors operating at different
level of trade;

(e) the restriction agreed between a supplier of components and a buyer who
incorporates those components, which limits the supplier to selling the
components as spare parts to end-users or to repairers or other service
providers not entrusted by the buyer with the repair or servicing of its
goods.

Article 5 supplements this. Exemption is not available in the case of any of the
following obligations contained in vertical agreements:

(a) any direct or indirect non-compete obligation, the duration of which is
indefinite or exceeds five years. A non-compete obligation which is tacitly
renewable beyond a period of five years is to be deemed to have been
concluded for an indefinite duration. However, the time limitation of five
years shall not apply where the contract goods or services are sold by the
buyer from premises and land owned by the supplier or leased by the
supplier from third parties not connected with the buyer, provided that the
duration of the non-compete obligation does not exceed the period of
occupancy of the premises and land by the buyer;

(b) any direct or indirect obligation causing the buyer, after termination of the
agreement, not to manufacture, purchase, sell or resell goods or services,
unless such obligation:

– relates to goods or services which compete with the contract goods or
services, and

– is limited to the premises and land from which the buyer has operated
during the contract period, and

– is indispensable to protect know-how transferred by the supplier to the
buyer, and provided that the duration of such non-compete obligation is
limited to a period of one year after termination of the agreement; this
obligation is without prejudice to the possibility of imposing a restriction
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which is unlimited in time on the use and disclosure of know-how which has
not entered the public domain;

(c) any direct or indirect obligation causing the members of a selective dis-
tribution system not to sell the brands of particular competing suppliers.

So there are clauses in such agreements which EC competition law will simply
not tolerate. In particular, deep-rooted anxiety about territorial segmentation in the
European market is visible in these provisions.

There are several reasons – among them the rules concerning market share
stipulated in Article 3 of the Regulation – why it will be abnormal for a contract
for sale of rights to broadcast sports events on an exclusive basis to fit within Block
Exemption Regulation 2790/1999. This does not mean that such arrangements
cannot be exempted. An agreement that falls outwith a Block Exemption falls to be
assessed on its own merits in the light of the criteria governing exemption con-
tained in Article 81(3) EC. The approach found in the Block Exemption would,
one would suppose, compare with the approach to assessing conformity with
Article 81(3) on an individual basis. After all, Regulation 2790/1999 makes
concrete the application of the Article 81(3) criteria to a particular type of deal.
But, as mentioned, there is little regulatory practice to report in the sports sector.

There might be an anxiety that the law is not very predictable. There is some
truth in this. It has been suggested that a grant of three years’ exclusivity should
normally be permitted, even if the content is of premium quality.110 This is
probably about right. But markets differ and so therefore do legal assessments.
‘Know your regulator’ is good advice, although even here the elimination of the
Commission’s monopoly over the grant of exemption pursuant to Article 81(3) by
the ‘modernisation’ Regulation 1/2003,111 effective from 1 May 2004, means that
proceedings before national courts and competition authorities are also features of
the legal map where exemption is at stake.112

Ultimately it seems correct to conclude that the law governing exclusivity in the
selling of rights to broadcast sports events is an application of general EC com-
petition law. Sport is a little bit special, in the sense that acquisition of exclusive
rights to broadcast the top events is doubtless of unusually great commercial
importance, but in law it is not so very special. Market analysis is of central
importance, as is true in all cases involving the grant of exclusive rights. The next
issue for consideration is potentially rather different.

110 Taylor and Lewis 2002, 414, Para. B2.290.
111 OJ 2003 L 1/1.
112 As mentioned above, Reg. 1/2003 foresees a pattern of co-operation within the ‘network’ of
European competition agencies designed to encourage consistent application of the law within the
newly decentralised system: see Arts. 11–16 Reg. 1/2003 and the Commission Notice on
cooperation within the Network of Competition Authorities, OJ 2004 C 101/43.
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13.6 Collective Selling of Rights to Broadcast Matches

Rights to broadcast sports events are commonly sold on a collective basis. So it is
typical, though not at all inevitable, that a sports league will sell rights to broadcast
matches en bloc (perhaps on an exclusive basis, perhaps not), rather than leaving
individual clubs to sell rights to broadcast individual matches. This is collective
selling. It plainly raises questions about the application of the Treaty competition
rules. Is this not a case of a restriction of competition? The collective arrangements
replace the market that would otherwise exist for purchase of rights from the
individual participants in the league. It is, in fact, a horizontal arrangement
between operators at the same level of the market – the clubs, suppliers of rights to
broadcast matches – and as explained above horizontal agreements are treated with
great caution in orthodox thinking about competition policy.

And yet – as also suggested above – horizontal agreements in sport require
careful appreciation. The relationship between clubs in a sports league is not
precisely the same as the relationship between producers of sausages or makers of
tractors. There is a necessary interdependence between clubs in a sports league.
Each participant needs the others to survive as credible rivals, against whom to
compete. A market’s sole producer of sausages or sole maker of tractors enjoys
great economic power, for consumers have no choice. A solitary sports team is of
no interest to anyone. It needs rivals. So in a sports league the horizontal rela-
tionship prevailing between the clubs is not that same as that which one finds in a
normal market and the law must take account of that, or else risk mishandling the
peculiar economic context in which the sports league operates.

13.6.1 The Phenomenon of ‘Interdependence’
in Sports Leagues

As a general observation, one would expect the peculiar economic interdependence
of clubs in a sports league to be reflected in rules which secure a certain equality
between clubs designed to keep alive healthy competition. Systems of internal
wealth distribution would not exist in ‘normal’ industries, but in sport they are
indispensable, though, of course, fixing the desirable ambit of such intervention
requires refined calculation.113 One would suppose that the establishment of a
‘solidarity fund’ within a sport, to which wealthier clubs are required to contribute
from the proceeds of, inter alia, the sale of broadcasting rights and ticket income and
on which poorer clubs may draw for financial support, would escape supervision
under EC competition law. It would not restrict competition within the meaning of
Article 81(1) EC; rather, it is an arrangement that is inherent to the business of

113 For economic analysis, see, e.g., Quirk and Fort 1997; Dobson and Goddard 2001; Rosen and
Sanderson 2001, F47; Buzzacchi, Szymanski and Valletti 2003, 167.
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professional sport. And there are other matters that are agreed collectively between
participants in a sports competition which are, loosely, the rules of the game, rather
than restrictions on competition within the meaning of the EC Treaty. Examples
include fixing the numbers of players per team114 and the scheduling of fixtures. A
similar approach has been taken to rules forbidding multiple ownership of football
clubs.115 Eliminating any suspicion of match-fixing is indispensable to genuine
sporting competition, and therefore any consequent restriction on commercial
opportunity to acquire football clubs could not be regarded as a restriction falling
within Article 81(1) EC. Such arrangements do not fall within the scope of Article 81
at all.116 My own view is that this is given a perfectly coherent legal explanation by
the adoption of the Court’s Wouters formula. In Wouters117 the Court stated that in
applying Article 81(1) account must be taken of

‘the overall context in which the decision of the association of undertakings was taken or
produces its effects. More particularly, account must be taken of its objectives. […] It has
then to be considered whether the consequential effects restrictive of competition are
inherent in the pursuit of those objectives’.

The case had nothing to do with sport. It concerned Dutch rules prohibiting
multi-disciplinary partnerships between members of the Bar and accountants. But
the statement of principle that the notion of a restriction falling within Article
81(1) must be assessed in context is readily capable of general application. One
would in this vein employ Wouters to underpin an argument that the overall
context in which sports regulation occurs, built around pursuit of a broad objective
of fair and balanced competition, produces effects which though apparently
restrictive of competition are nonetheless inherent in the pursuit of those objec-
tives. That means that a sports rule which exerts a restrictive effect which goes
beyond what is needed to achieve its objectives is subject to control under EC
law.118 But what may appear to be a constraint on competition is unaffected by

114 Cf. Cases C-51/96 & C-191/97, Deliège v. Ligue de Judo, [2000] ECR I-2549.
115 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
116 Cf. summary in Roth 2000, Para. 4–150; also Pons 2000 and Weatherill 2000C; Mortelmans
2001, 613. See also Parrish 2003, especially Ch. 5 on competition law, building an analysis on a
separation between ‘a territory for sporting autonomy and a territory for legal intervention’ (p. 3).
117 Case C-309/99, J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR I-1577.
118 The CFI’s failure to appreciate this is the principal source of my criticism of Case T-313/02
David Meca-Medina and Igor Majcen v. Commission, note 29 above. Para. 55 of the judgment is
especially unfortunate.
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Article 81 where it is unavoidably required to sustain the functioning of an
arrangement which is unobjectionable in the light of EC law.119

13.6.2 Collective Selling: Law and Practice

Collective selling of broadcasting rights is different. If rights are available only on a
collective basis – so that a purchaser can buy only the output of the whole League –
then a market for acquisition of rights belonging to individual clubs has been sup-
pressed. Admittedly the precise nature of the legal right that is at stake is dictated by
national law.120 The Commission has tentatively decided to proceed on the basis that
there is co-ownership of rights to broadcast matches held by a competition organiser
and the clubs.121 But the essential point is that even though EC law does not
determine the ownership or content of such property rights, it does affect the way in
which the rights are exercised. This illustrates the constitutional point made earlier
that the Treaty competition rules have a much wider sweep than the EC’s legislative
powers. Sport escapes the latter but it does not escape the former.

Under the collective system, broadcasters are forced to compete for one
package, and are unable to deal with individual clubs, among whom there would
otherwise be competition in selling.122 It is admittedly plain that clubs would have
nothing to sell unless other clubs agreed to play against them. Fixtures cannot be
arranged unilaterally – this is the nature of sport. But once clubs agree to play
against each other, the subsequent decision to sell rights to broadcast matches on a
collective basis is restrictive of competition. And whereas it may well be conve-
nient for sports leagues, and perhaps even for (some) broadcasters too, to arrange

119 A decision such as Case C-250/92, Gottrup Klim v. DLB, [1994] ECR I-5641 should
therefore be seen as running in the same direction as Case C-309/99 Wouters, note 117 above. For
an account of the nuances in the relevant case law see Whish 2003, pp. 106–131; cf. also Nazzini
2006. A-G Lenz’s Opinion in Bosman carries traces of this approach, Case C-415/93, note 28
above, especially Paras. 262–276. Also relevant in insisting on a contextual appreciation of the
scope of Art. 81(1) is Case C-67/96, Albany International BV, [1999] ECR I-5751 (especially
Paras. 59–60). The Court accepts that a restriction of competition is inherent in collective
agreements between organisations representing employers and workers, but is prepared to place
the matter beyond the reach of Art. 81(1). The reason lies in the need to interpret the provisions of
the EC Treaty as a whole. The social policy objectives pursued by such agreements and
recognised by the Treaty would be seriously undermined if Art. 81(1) caught such arrangements.
120 Cf. Beloff, Kerr and Demetriou 1999, pp. 134–6, 153–6; Brinckman and Vollebregt 1998,
281; Nitsche 2000, 208; Taylor and Lewis 2002, pp. 404–406. This aspect is also emphasised by
Wachtmeister 1998.
121 Paras. 118–124 of Dec. 2003/778 Champions League, OJ 2003 L 291/25, considered more
fully below.
122 The collectively sold package may be (and increasingly is) broken down into constituent
units – live matches, recorded highlights, etc – but this does not affect the basic issue, which is the
suppression of sales by individual clubs. Moreover, rights may be, but need not be, sold
exclusively – exclusivity is a matter that is distinct from collectivity.
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the sale of rights on a collective basis, it is by no means necessary to do so to make
the league viable.123 So collective selling restricts competition within the meaning
of Article 81(1) EC, in so far as it has an effect on inter-State trade. It is unlawful
unless it is justified.

This preference normally to treat collective selling as a restriction falling within
the scope of Article 81(1) is visible in the important Commission policy document
published in 1998 under the name of Anne-Marie Wachtmeister and considered
above.124 This document connects the legal analysis to broader policy concerns by
adding the warning that ‘[s]uch restrictions on output could in turn slow down the
development of new broadcasting technologies at the national and cross-border
levels’. And the subjection of collective selling to Article 81(1) is precisely the line
of reasoning formally adopted by the Commission in Champions League, the most
important decision dealing with collective selling of television rights (albeit not
one that exhausts the interest in the matter for the future).

In July 2001 the Commission sent a statement of objections to UEFA, European
football’s governing body, complaining that its arrangements for the sale of
broadcasting rights to the ‘Champions League’, the principal (and hugely lucra-
tive) European club football competition, infringe Article 81.125 UEFA sells rights
collectively on behalf of all participating clubs. It has preferred to sell to broad-
casters on an exclusive basis, typically under arrangements covering a period of
several years. The Commission is careful to observe that it does not object to
collective selling of sports rights as such.126 However, it states that it considers
that UEFA’s scheme constitutes a substantial restriction on competition, not least
because of the foreclosure of the market to potential entrants into a sector capable
of dynamic evolution, and that although it in principle recognises the need for
wealth distribution and solidarity within the sport, the UEFA arrangements go
beyond what is necessary to achieve these legitimate ends.

UEFA duly responded by proposing an amended system involving, in short, an
‘unbundling’ of the package of rights available for purchase. More operators,
including internet content providers as well as more traditional public and private
broadcasters, will be able to acquire a degree of involvement in the coverage of the
Champions League. This is an important point with obvious thematic connections
to the general attitude of the Commission to the importance of ensuring that deals
have the minimum effect of foreclosing the possibility of entry into developing
markets. So much restriction is tolerated – only so much. The Commission
expressed itself favourably disposed to this plan for competitive diversification
which, it considered, would benefit football fans while also assisting the growth of
new technology in the media sector.127

123 Cf. Cave and Crandall 2001, F4, especially at F18.
124 ‘Broadcasting of Sports Events and Competition Law’, note 94 above.
125 IP/01/1043, 20 July 2001.
126 ‘Background Note’, Memo 01/271, 20 July 2001.
127 IP/02/806, 3 June 2002; OJ 2002, C 196/3.
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The Commission concluded its investigation by adopting a formal Decision in
the Champions League case in July 2003.128 It concluded that the collective selling
arrangements restricted competition within the meaning of Article 81(1). This was
not a set of arrangements that were indispensable for the organisation of sport.
Rather, this was a commercial choice, with significant implications for the com-
petitive process. The Commission accepts that football clubs are bound to co-
operate in organising a league, so, for example, agreeing fixtures would not be a
‘restriction’ on competition, but it concluded that recognition of this special
relationship of interdependence does not justify treating an agreement to sell rights
to broadcast matches in common as anything other than a restriction which can
stand only if exempted according to the orthodox criteria set out in Article
81(3).129

So could the deal be exempted pursuant to Article 81(3)? According to the
Commission – yes!

The system created a single point of sale for defined ‘packages’ of matches,
which the Commission considered generated efficiencies that were of a particularly
significant magnitude as a result of the elimination of the need for broadcasters to
deal with many different clubs subject to different ownership structures in different
jurisdictions throughout Europe. Transaction costs were kept relatively low.
(Identification of this advantage was also a factor in the Commission’s earlier
favourable treatment of Eurovision130). Moreover, the joint selling scheme for the
‘Champions League’ tightened UEFA’s grip on the competition’s organisation and
allowed the commercially advantageous ‘branding’ of the competition as an
unfragmented European product. Media operators would share in the advantages
and they would be duly transmitted to consumers. The restrictions on competition
were judged indispensable to provide these economic gains and competition would
not be eliminated in respect of a substantial part of the media rights in question.
The Article 81(3) criteria for exemption were satisfied.

In general Champions League demonstrates how the detailed application of
Article 81 promotes the broader regulatory concerns of the Commission in its
handling of the broadcasting sector. Collective selling has clear economic
advantages, but it has costs too, specifically in the elimination of competition on
the supply-side. At stake is a balance. The length of the contract is carefully
scrutinised: the opportunities for new players to enter the market to acquire rights
forms part of the assessment, especially where, as here, technological progress

128 Dec. 2003/778, OJ 2003 L 291/25.
129 Dec. 2003/778, Paras. 125–131.
130 Note 85 above, and see more fully below on collective purchasing. The CFI annulled the
Commission’s Decisions in Eurovision but did not take issue with the identification of these
economic benefits flowing from the arrangements.
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holds out the possibility of significant and rapid innovation that should yield
benefits to the consumer.131

This important Decision was widely expected to assume a high profile in future
treatment of rights’ selling arrangements within national sports Leagues under
both EC and national competition law. For example, Herbert Ungerer, a senior
official in the Competition Directorate-General, used it as a blueprint,132 providing
a checklist of relevant factors emerging from the case. The Commission expects to
see:

– An open tender;
– An unbundling of the offer to allow more than a single buyer;
– No excessive exclusivity – duration of the order of three years will often be

acceptable;
– No automatic renewal, which is often just a disguised extension of the

duration of exclusivity.

These are necessary elements in the quest to prevent vertical foreclosure,
though Ungerer added that some markets may raise extra concerns where, for
example, joint selling leads to excessive concentration in the downstream market.
Where the single buyer can acquire the pool of matches, there may be regulatory
concerns.

13.6.3 Champions League: Application to Collective
Selling at National Level

The expected powerful influence of Champions League has become reality.
In fact, in advance of the Commission’s Decision in 2003 on UEFA’s

arrangements for collective selling of rights to broadcast the Champions League,
there had been some inquiry into selling by national leagues pursuant to national
competition laws.

In Germany, collective selling in the Bundesliga was condemned by the
competition authorities but subsequently granted statutory approval.133 The matter
was also examined at some length by the UK’s Restrictive Practices Court in its
1999 ruling which found in favour of the legality of collective selling

131 On this aspect of Champions League in particular, see Petit 2004, 429, 436–437. See
subsequently the Commission report of 21 September 2005 into the provision of sports content
over third generation mobile networks, available via http://ec.europa.eu/comm/competition/
antitrust/others/sector_inquiries/new_media/3g/final_report.pdf.
132 Speech delivered in Barcelona, ‘Commercialising Sport: Understanding the TV Rights
Debate’, 2 October 2003.
133 S31 Gesetz gegen Wettbewerbsbeschraenkungen as amended with effect from 1 January
1999.
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arrangements practised within the English (football) Premier League.134 It is, of
course, perfectly possible that national competition law shall pursue different
objectives from those mandated for EC law by its Treaty, for good or bad reasons.
The UK’s Premier League case was decided under the antiquated and subsequently
repealed Restrictive Trade Practices Act, which had little in common with the
effects-based EC system and which was vulnerable to the criticism that it lacked
economic nuance.135 The UK has subsequently changed the law in order to establish
a domestic model that is much more closely aligned with the EC model.136 Indeed, as
mentioned above,137 in most parts of Europe domestic competition law is largely a
replica of the EU’s model. However, this paper is concerned to examine EC com-
petition law, not domestic competition law. So although approaches taken within the
Member States may be of interest for the purpose of comparative reflection, the key
practical point focuses on the relationship between EC competition law and national
competition law. This was explained above. Within the scope of the EC Treaty EC
law is supreme over national law and must accordingly be applied by national courts
in preference to any conflicting national law. A national court may not rely on
national law to permit a set of arrangements which are contrary to the prohibition
contained in Article 81. This, of course, reveals the limits of concessions made to
sport under national law, whether in statutory form or through judicial decision-
making. A practice that, for example, did not affect trade between Member States
would lie outside the scope of Community competition law. It could therefore be
dealt with as the State authorities please, even according to assumptions that con-
tradict those underpinning EC competition law. But, as this paper has explained, in
practice the EC’s jurisdictional reach is broad. It will be relatively uncommon for
matters with an economic impact to be of purely local concern. Not only interna-
tional sports events but also the more popular national competitions provide a
particularly good example of products with growing transnational appeal. And once
the matter falls within the scope of the EC Treaty, the doctrine of supremacy dictates
that EC law must prevail over national law in case of conflict.

So, notwithstanding the statutory approval granted to collective selling in
Germany and the judicial green light allowed in the UK pursuant to the Restrictive
Trade Practices Act, the Commission duly intervened and asked that the partici-
pants notify the agreements to it. In law the application of Article 81 cannot be
undermined by diverse national regulatory preferences. In the case of the German
Bundesliga commitments to loosen the prevailing form of collective joint selling
were made legally binding by a Commission decision. Under the agreed new
arrangements collective sale of broadcasting rights is not eliminated but it should
occur in a manner which is open, transparent and non-discriminatory. In particular,

134 Re the supply of services facilitating the broadcasting on television of Premier League
football matches, [1999] UKCLR 258.
135 Cf. Szymanski 2000; also Spink and Morris 2000, pp. 165–196.
136 The Competition Act 1998 is the key statute.
137 Cf. note 59 above.
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the Bundesliga has undertaken to offer unbundled packages of rights for a duration
not exceeding three seasons. The aim is plainly ensure that all rights are regularly
offered to a large number of operators, in order to foster competition and choice in
the market. Moreover, clubs are permitted to sell their own branded services to
their fans, and there is provision for wider scope to sell new media products and
services. This is plainly designed to stimulate innovation.138

The Competition Commissioner Neelie Kroes’s summary is illuminating in its
depiction of the Commission’s aspirations in the application of Article 81 in such
circumstances:

‘This decision benefits both football fans and the game. Fans benefit from new products
and greater choice. Leagues and clubs benefit from the increased coverage of their games.
Readily available premium content such as top football boosts innovation and growth in
the media and information technology sectors. Moreover, open markets and access to
content are an essential safeguard against media concentration.’139

Joint selling of rights to broadcast matches in the English Premier League has
similarly been handled in the light of Champions League. It was mentioned above
that the English Premier League was reported to have sold the rights to broadcast
matches over a three-year period beginning in 2007 for a significantly higher sum
than that which it had extracted from broadcasting for the preceding three-year
period – up from just over £ 1 billion to some £ 1.7 billion.140 From the perspective
of Article 81, the most striking point concerns the identity of the buyer. Under the
2004–2007 deal (and earlier ones) the purchasing broadcaster was Sky, a sub-
scription channel. Its determination to acquire exclusive rights to show live Pre-
mier League matches was firmly in line with the perception that broadcasters
desperately need exclusive access to ‘premium’ sports events in order to build up a
profit-making base of subscribers. This, however, contradicted the Commission’s
general policy preference for wider involvement in downstream markets for the
acquisition of rights to broadcast sports events and, more specifically, the Com-
mission declined to accept that such arrangements could continue in England in
conformity with Article 81. A statement of objections was issued by the Com-
mission in 2002, declaring the Commission’s concern that the arrangements for
joint selling restricted competition contrary to Article 81. Eventually, after pro-
tracted and occasionally acrimonious negotiation,141 the Commission announced
in March 2006 it had brought its investigation to an end, and that it had accepted
binding commitments from the Premier League relating to future selling.142

138 COMP/C.2/37.214, OJ 2005 L 134/46.
139 IP/05/62, 19 January 2005.
140 ‘Sky retains Premiership title after £ 1.7 bn TV rights auction’, The Independent, Saturday 6
May 2006.
141 E.g., ‘Sky and Brussels at war over Premiership rights’, The Observer, 11 September 2005
(Business Section, p. 1).
142 IP/06/356, 22 March 2006.
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The core features of the agreed new system involve open and competitive
bidding, and the availability of a wider range of rights, including those pertaining
not only to television but also to mobile phones and the internet. For live television
no fewer than six packages would be put on sale, with no buyer permitted to
acquire all six. The anxiety to prevent a monopoly, albeit one limited in time, that
will tend to make the market rigid is evident. In fact, Sky has retained its grip on
the lion’s share of matches, buying four of the six packages while two were
acquired by an Irish based broadcaster, Setanta. It remains to be seen whether this
system will really improve the consumer’s lot.143 Do consumers really want choice
and price competition in this newly fragmented downstream market or would they
prefer, as in the past, to be able to get all available matches from a single source at
a single price?

13.6.4 Collective Selling: Unresolved Questions About
the Place of ‘Solidarity’

Champions League is an important but not exhaustive treatment of the legal issues
at stake in the collective sale of rights to broadcast sports events. An open question
is whether collective selling can be justified by reference to the need for organi-
sational solidarity in sport. Consider resources raised from collective selling which
are then distributed within the game in a fashion which reflects not only relative
success and popularity but also the need to sustain lively competition – ‘horizontal
solidarity’. Broader still, consider the use of resources raised by collective selling
of rights to broadcast professional sport to nurture the ‘grass roots’ of the game –
‘vertical solidarity’. The basic point is that, in accordance with orthodox economic
logic, the fact that the collective system of selling has restricted supply will ensure
that the price paid by buyers will be higher than the (aggregate) price that would
have been paid for rights sold on an individual basis by clubs. The losers are third
parties – the purchasing broadcasters. From their perspective the restriction on
competition caused by the collective agreement between clubs causes a diminution
in choice and an increase in price. And although the system may indeed allow
clubs to raise more revenue than would otherwise be possible and may also permit
them to make administratively convenient arrangements to distribute that income
among clubs and to the grass roots, the fundamental question is just why the sports
industry should be permitted to improve its position at the expense of third parties,
a category here covering both existing broadcasters and potential broadcasters kept
out of the market by the restrictions imposed on supply.

143 For criticism of the Commission’s assumptions, see Harbord and Szymanski 2004, 117; Geey
and James 2006.
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Champions League does not address this issue. In pursuit of exemption UEFA
advanced an argument founded on solidarity.144 It argued that raising revenue in
this way enabled it to share income for the general benefit of the game. The
Commission accepted the desirability of promoting a balance between clubs
playing in a League. It also accepted the value in encouraging the supply of young
players. These objectives may be realised by cross-subsidy from rich to poor. This,
of course, loudly echoes Bosman. The Commission expressed itself in favour of
the ‘financial solidarity’ principle, and referred to its endorsement in the Nice
Declaration on Sport, examined further below. But – crucially – could such
desiderata suffice to outweigh the restrictions on competition inherent in a system
of collective selling? In Champions League the Commission skipped clear of this
point. It did not need to decide it. The criteria for exemption were already made
out as a result of acceptance of the contribution of joint selling to delivering
efficiencies, suppressing transaction costs and improving the brand.

The issue avoided by the Commission is of great legal and political delicacy. It
is one to which the Commission has been gently and cautiously drawing attention
for some time. In its Helsinki Report on Sport, published in 1999,145 the Com-
mission sketched its view of the role of a ‘European Sports Model’. This possesses
a number of features, most prominently grouped around the contrasts drawn with
North American sports practice.146 For the Commission, European sport is char-
acterised by, among other features, the notion of solidarity, stretching from the
apex of the sport to the ‘grass roots’. This has a direct connection with the question
of the permissibility of collective selling of broadcasting rights. The Commission
commented in the Helsinki Report that any possible exemption granted to col-
lective selling arrangements would have to take account of the benefits for con-
sumers and the proportionate nature of the restrictions in relation to the end in
view. This is orthodox fare under Article 81(3) EC. It observed that it is therefore
appropriate ‘to examine the extent to which a link can be established between the
joint sale of rights and financial solidarity between professional and amateur sport,
the objectives of the training of young sportsmen and women and those of pro-
moting sporting activities among the population’. In similar vein Commissioner
Monti has cautiously suggested that ‘financial solidarity between clubs or between
professional and amateur sport’ could be a relevant factor in assessing whether to
grant an exemption to collective selling.147 This is strikingly less orthodox as an
articulation of the matters that are properly taken into account under Article 81(3).
This line of thinking hints intriguingly at use of the power to exempt restrictive
practices as a method for insisting that fostering the social and educational
function of sport is a condition for giving a green light to collective selling. The

144 Paras. 164–167 of the Decision, note 128 above.
145 COM (1999) 644 and/2. For comment, see Weatherill 2000D, 282.
146 Cf. Halgreen 2004; Weatherill 2000B.
147 Speech delivered in Brussels at a conference on ‘Governance in Sport’, 26 February 2001,
available as Speech/01/84 via http://europa.eu.int/comm/sport/key_files/comp/a_comp_en.html.
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cartel is permissible provided its proceeds are shared throughout the sport for the
sake of its general health.148

Is this sound as a matter of law? It is submitted that the orthodox approach
under Article 81 would be to condemn collective selling as an unlawful restriction
on competition between clubs and broadcasters and to expect clubs to sell rights on
an individual basis. Only then, once this has occurred, would the issue of sport’s
need for internal organisational solidarity be properly invoked. It would be per-
missible and plausibly rational (in the service of an interesting competition) for
participant clubs to work together to distribute proceeds from these individual
sales in a manner which reflects the collective need to sustain healthy competition.
One may also suppose that the clubs have some incentive to water the grass roots
of the game with part of the income generated. That is to say, the sports-specific
anxiety to sustain an attractively competitive league would be reflected only after
third party broadcasters have enjoyed the right to participate in a ‘normal’ com-
petitive market for sale of rights. The question whether there any room for sport to
argue that its special interests should prevail over those of broadcasters – that
collective selling should be permitted, despite its detrimental impact on broad-
casters, because sport is entitled to maximise its revenues and/or entitled to raise
money collectively so as to facilitate its ready internal distribution, is unresolved.

I am sceptical. The approach to be found in the Commission’s 2004 guidelines
on the application of Article 81(3) is committed to preventing any stretching of the
criteria for exemption beyond those found in Article 81(3).149 Objectives identified
elsewhere in the Treaty may play a part in the appreciation of whether an apparent
‘restriction’ really constitutes a practice falling within Article 81(1): what may
appear to be a constraint on competition is unaffected by Article 81 where, ana-
lysed in its proper context, it is required to sustain the functioning of the activity in
question.150 However, as explained above, collective selling may be appealing to
those running a sports league but it is not an indispensable element in its func-
tioning. As a restriction on competition it therefore falls within the scope of Article
81(1). This then places the focus on the possibility of exemption pursuant to
Article 81(3). Arguments designed to justify the restriction on competition must be
apt to be routed through one of the criteria set out in Article 81(3). The Com-
mission’s 2004 Guidelines seem to reveal a preference to barricade Article 81(3)’s
walls against incursion by what may loosely be termed ‘non-economic’ factors. On
this reading, if a practice is incapable of exemption pursuant to Article 81(3) it
cannot be saved by reference to horizontal Treaty provisions such as Article

148 Support for this approach is expressed by the Committee of the Regions, Opinion on the
European Model of Sport, OJ 1999 C 374/56, Para. 3.8.
149 OJ 2004 C 101/97. See especially Para. 42. Cf. also Wachtmeister note 94 above who states
that ‘Competition law is not the right instrument for achieving cultural or regulatory aims’ but
also tentatively raises the same possibility in connection with solidarity as Commissioner Monti,
note 147 above.
150 Cf. discussion of Case C-309/99, Wouters, note 117 above; and also Case C-67/96, Albany
International BV, note 119 above.
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151(4). And if it merits exemption under Article 81(3), it cannot be denied it for
neglect of other interests.151 This implies that the promotion of cultural objectives
which are not congruent with decision-making orthodoxy under Article 81 is
possible only under other Treaty provisions. It cannot yet be stated with confidence
that the Commission has got this right, although this line of reasoning does bear
some resemblance to the Court’s attitude to the relevance of the horizontal pro-
visions of the Treaty in the exercise of the competence to harmonise under Article
95. The conditions for recourse to Article 95 must first be satisfied before any
question of the impact of the horizontal provisions can arise.152 My suspicion is
that the defence of collective selling that falls within Article 81(1) by resort to
arguments of solidarity (rather than the essentially economic arguments which
prevailed in Champions League) is weak. Sport should find other means to pro-
mote solidarity which do not impose costs on third party broadcasters and ulti-
mately on consumers, such as internally-arranged sharing of income.

13.7 Collective Purchasing

The matter of collective purchasing of rights also requires attention. As a general
observation there is no automatic objection to such arrangements under the
competition rules of the EC Treaty. In fact, it is entirely plausible that such
arrangements deserve favourable treatment in so far as they group together
operators who would not have the economic power to enter into the relevant
transactions on an individual basis; and/or because they permit the economically
efficient reduction of transaction costs. However, the detailed way in which such
collective purchasing schemes are structured, in particular in so far as they may
damage the position of parties excluded from the arrangements, may generate anti-
competitive concerns, and this has generated activity at EC level.

One of the best known features of the European broadcasting sector is the
‘Eurovision’ set of arrangements. These involve both the purchasing and the sale
of rights. This system has over time been handled rather awkwardly, even ineptly,
by the Commission, but nevertheless it is possible to glean from the decision-
making practice and its judicial scrutiny a tolerably clear impression of what is
permitted and what it not.

The background to ‘Eurovision’ is provided by the European Broadcasting
Union (EBU), an association of radio and television organizations set up in 1950
and based in Switzerland. It represents its members’ interests in the field, including
by the promotion of exchanges of radio and television programmes. Reflecting the

151 For a summary of the unclear scope of ‘non-economic’ aspects to Art. 81(3) see Whish 2003,
pp. 125–128; see also Odudu 2006, Ch. 7; Psychogiopoulou 2005, 838. Neither Commission nor
Court has yet offered satisfactory explanation of the impact of Art. 151(4) EC on Art. 81 EC.
152 Case C-376/98, Germany v. Parliament and Council, [2000] ECR I-8419, Tobacco
Advertising.

13.6 Collective Selling of Rights to Broadcast Matches 357



history of the European broadcasting sector, most members had traditionally been
public-sector organizations or bodies entrusted with the operation of a public
service and commonly enjoying a monopoly. Times change: so too does tech-
nology. In 1984, the EBU for the first time admitted as a member a private
television organization, the French company Canal Plus. In general the pattern of
the sector began thereafter rapidly to change – to fragment – as ownership
structures and regulatory patterns altered and technological development occurred.
The tensions involved in these changes are visible in the interventions of the
Commission, supervised by the Court of First Instance, into Eurovision.

Through ‘Eurovision’ itself, which has been in existence since 1954, the EBU
organises the exchange of television programmes. Members offer to the other
members, on the basis of reciprocity, their news coverage of important events and
their coverage of current affairs and of sports and cultural events taking place in
their countries. This, of course, is generally helpful in enabling all members to
provide a high quality service in the relevant fields to their own viewers. And, as
part of this scheme, members of the EBU are able to participate in a system of joint
purchasing of television rights to international sports events, also embracing the
sharing of rights once acquired.

Originally the benefit of the services of the EBU and Eurovision was exclu-
sively reserved to their members. However, from 1988 the governing statutes
envisaged that contractual access to Eurovision could be granted to associate
members and non-members of the EBU.

The Commission’s investigation into the Eurovision system began in the late
1980s, as the wave of change broke over the broadcasting sector. It was prompted
in particular by complaints by third parties about their inability to extract sub-
licences to broadcast material acquired by the collective action of the members of
the ‘Eurovision’ scheme.

In 1993 the Commission issued its first Decision.153 It found that the joint
purchasing arrangements struck between the members of EBU restricted compe-
tition within the meaning of Article 81(1). However, it concluded that the system
yielded significant economic benefits. This was sufficient to persuade the Com-
mission that an exemption pursuant to (what is now) Article 81(3) should be
granted. Its duration was five years. The Commission’s green light was conditional
upon the acceptance of sub-licensing of rights to third party non-members as an
element in the Eurovision scheme.

This, however, was an outcome that did not satisfy some third parties. The
matter was brought before the Court of First Instance in search of annulment of the
Commission Decision. The applicants before the CFI had, in differing ways and
for differing reasons, found themselves unable to gain the level of access to the
EBU’s services that they desired. Their application was successful.154 The Court

153 Dec. 93/403 Eurovision, OJ 1993 L 179/23.
154 Joined Cases T-528/93, T-542/93, T-543/93 and T-546/93, Métropole Télévision and Others
v. Commission, [1996] ECR II-649.

358 13 The Sale of Rights to Broadcast Sporting Events Under EC Law



of First Instance focused in particular on the EBU’s exclusion of purely com-
mercial channels. In its Decision the Commission had found this to be a distortion
of competition within the meaning of Article 81(1) which was nonetheless
indispensable within the meaning of Article 81(3). But the Court considered the
Commission had failed adequately to demonstrate that the EBU membership rules
were objective and sufficiently clear so as to enable them to be applied uniformly
and in a non-discriminatory manner. Therefore, in the absence of such analysis, the
rules, as restrictions on competition, could not be deemed ‘indispensable’.

The EBU reconsidered its position and prepared a revised set of rules. The
Commission subsequently adopted a further exemption Decision in favour of
Eurovision.155 It found a restriction of competition between members who would,
without the collective purchasing scheme, have competed against each other to
acquire rights, but it found that collective purchasing reduced the transaction costs
that would have been associated with a plethora of separate negotiations. In
general, the arrangements ensured that more sporting events were broadcast by a
larger number of broadcasters. The Article 81(3) criteria were met.

This favourable treatment was based on significantly adjusted arrangements
making the jointly purchased rights more readily available to non-members,
including pay-TV operators.156 As the Commission recognises in its Decision this
is a matter of huge commercial sensitivity given the surrounding environment of
escalating prices of rights to broadcast major sports events.157 And accordingly the
temptation to proceed once again to litigation was irresistible. The matter was once
again the subject of judicial review initiated by broadcasters aggrieved at their
position ‘on the outside’ of the EBU. Once again the Commission Decision was
declared unlawful.158 The Court of First Instance objected to the rules governing
the sub-licensing scheme and also to the thoroughly unhelpful way in which they
were applied in practice. The Commission had contended that the sub-licensing
scheme guaranteed that live transmission rights which were not used by EBU
members would be made available to their non-member competitors. The CFI
examined the system and it did not agree. This meant that the Commission’s view
that the sub-licensing scheme prevented the elimination of competition in the
relevant market was not well-founded and that therefore the Commission had
made a manifest error of assessment in the application of Article 81(3).

The background to this litigation is, of course, provided by the increasing
ferocity of competition in the market for rights to broadcast major sporting events.
What conclusions should be drawn from this saga about the expectations of EC
law in the shaping of collective purchasing arrangements in the broadcasting
sector? First of all, accurate economic analysis is vital. It must be demonstrated

155 Dec. 2000/400, Eurovision, OJ 2000 L 151/18.
156 See Paras. 28–37, 106–110 of Dec. 2000/400, note 128 above.
157 Paras. 50–58 of Dec. 2000/400, note 128 above.
158 Cases T-185/00 et al. M6 and others v. Commission, [2002] ECR II-3805. For comment see
Herold 2002, 1.
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that there is a violation of Article 81(1). This is not inevitable.159 In particular
where individual operators would lack the necessary economic strength to enter
relevant markets to purchase rights, a collective system may be viewed as a means
to promote new competition and therefore, examined in its proper economic
context, not as a restriction on trade within the meaning of Article 81(1) at all.
Market analysis in the Eurovision cases revealed, however, that a sufficient degree
of restriction of competition was the product of the collective purchasing scheme
and that therefore in that case Article 81(1) was triggered. Even if a deal is caught
by Article 81(1), it may be eligible for exemption pursuant to Article 81(3). This
requires compliance with the four criteria, two positive, two negative, contained
therein. It is perfectly conceivable that such criteria could be satisfied by a col-
lective purchasing agreement – just as in Champions League the Commission
came to the conclusion that collective selling generated economic benefits to the
sellers in the shape of improved branding of the product and reduction of trans-
action costs.160 Collective purchasing, as a general observation, goes some way to
tackling the costs generated by the fragmentation along national lines of much of
the European broadcasting sector. As the Commission accepted in Eurovision –
and on this point it was not contradicted by the CFI – collective purchasing is
capable of reducing transaction costs by eliminating the need for multiple indi-
vidual negotiation and it can promote the wider distribution of programmes. But
any restriction on competition must be carefully scrutinised – in the terms of
Article 81(3) it must be ‘indispensable’ to achieve the claimed economic benefits
of the practice. The principal lessons of the Commission’s travails in Eurovision
involve understanding the importance of paying attention to the impact on third
parties of the arrangements under scrutiny. It is here that objectionable anti-
competitive features are most likely to arise. And the CFI twice refused to accept
the Commission’s view that as much as possible had been done to alleviate the
damaging effect of the Eurovision scheme on the competitive position of non-
members. So the Decision granting an Article 81(3) exemption was not upheld.

There is no necessary objection to membership rules per se. But they must be
objective and sufficiently clear so as to enable them to be applied uniformly and in
a non-discriminatory manner. Rules which do not meet these criteria cannot be
treated as ‘indispensable’ and so cannot be exempted under Article 81(3). More-
over, sub-licensing arrangements are clearly treated as a necessary element in any
possible exemption under Article 81(3), given the market power exercised by the
members of the EBU acting collectively through Eurovision. The CFI insists that
the rules governing sub-licensing as well as their practical management should
form part of the examination into whether the Article 81(3) criteria are satisfied.

159 See in particular Para. 64 of the judgment in Case T-185/00 et al., note 158 above, citing the
seminal Case 262/81, note 88 above.
160 Dec. 2003/778, note 128 above.
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13.8 Blocking Rules

A Commission Decision of April 2001 addressed UEFA’s rules permitting
national football associations to prohibit the broadcasting of football matches
within their territory during a two-and-a-half hour period on a Saturday or Sunday
corresponding to the normal time at which fixtures are scheduled in the relevant
country. This, one would suppose, impedes the commercial freedom of broad-
casters to conclude deals to show matches at designated ‘blocked’ times, but it
serves the end of sustaining a lively atmosphere in stadia by encouraging spec-
tators to attend matches ‘live’ rather than merely fester in front of a television set.
The Commission concluded that the rules fell outwith the scope of application of
Article 81. In the Press Release concerning this matter Mr Monti is quoted as
observing that the decision ‘reflects the Commission’s respect of the specific
characteristics of sport and of its cultural and social function’.161 However, the text
of the formal Decision published by the Commission reveals a different, narrower
story.162 The Decision is in fact based on routine market analysis. The Commis-
sion finds that the UEFA rules do not appreciably restrict competition within the
meaning of Article 81(1).163 It explicitly states that it therefore need not assess the
extent to which the televising of football exerts a negative impact on attendance at
matches.164 The Decision is, admittedly, built on appreciation of the specific
nature of the market for rights to broadcast football matches, just as all competition
decisions take proper account of applicable market conditions, but it is to go too
far to make Mr Monti’s breezy claim that it reflects the Commission’s respect for
sport’s ‘cultural and social function’. It would be more accurate to state that
market analysis conducted under Article 81 has led to a conclusion which does not
assert a basis for interference with the autonomy of football governing bodies to
choose to ‘block’ the broadcasting of matches. It is not the Commission’s business
to embark on an assessment of sport’s cultural and social function, except in so far
as it may be relevant under Article 81(3), and, even though the criteria governing
exemption are not necessarily wholly incapable of influence by what may be
loosely termed ‘cultural factors’, as discussed above, such broader considerations
are scrupulously excluded from the formal Decision on UEFA’s blocking rules,
which is confined to Article 81(1) alone.

161 IP/01/583, 20 April 2001.
162 Comm. Dec. 2001/478, OJ 2001 L 171/12.
163 Paras. 49–61 of the Decision. The Commission will monitor change in market structure,
particularly in the wake of the ‘Internet revolution’, Para. 56.
164 Para. 59.
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13.9 Burdens Imposed Because of the Distinctive Nature
of Sporting Competition: ‘Protected’ or ‘Listed’
Events

Legislation governing ‘protected’ or ‘listed’ events is popularly supposed to have
been introduced in order to ensure that particularly high-profile sporting fixtures
are available to the general public without the need to pay a subscription to the
broadcaster, but, at least in its EC dimension, this is in fact a misleadingly inflated
view of the degree of legal intervention that exists. The relevant legislation at EC
level is a good deal less interventionist, and a good deal more ambiguous, than the
common misperception holds.

13.9.1 ‘Listed Events’ Under the ‘Television Without
Frontiers’ Directive

The so-called ‘Television without Frontiers’ Directive, Directive 89/552, was
amended by Directive 97/36,165 and it is the latter Directive that provides the source
of the relevant provisions. The Directives are based on the Treaty provisions gov-
erning co-ordination of laws in the establishment and services sectors166 and are
accordingly measures of market integration, operative in a sector technologically
well suited to transfrontier growth. Because several Member States have regimes
which, in differing ways, involve some degree of intervention into the manner of
broadcasting major sporting events, it was decided that some attempt be made to
supply an EC-level framework for resolving the collision between such regimes and
the quest for an integrated European market. This, of course, is a classic example of
the endemic tendency of a policy of trade integration to spill over into other sectors.
Because States have taken a stance on patterns of intervention designed to limit
market freedoms, the EC, devising a regulatory framework for a broader European
market, must respond by making its own choices about the content of the regime that
shall be adopted at European level. So co-ordination and harmonisation is much more
than a technical process of fixing a framework of common rules for a common
market; instead it involves inevitable and sensitive selections of regulatory style and
philosophy. So, in this instance, questions of sport and culture, in respect of which the
EC lacks any general legislative competence, are nevertheless drawn on to its leg-
islative agenda as a result of the wide-ranging functional impact of the programme of
harmonisation and co-ordination of laws. In this vein, recital 25 of Directive 97/36
observes that Article 128(4) EC (now Article 151(4)) ‘requires the Community to
take cultural aspects into account in its action under other provisions of the Treaty’.

165 OJ 1989 L 298/23, OJ 1997 L 202/60 respectively. See generally on this regime Jones
1999A, 299.
166 Ars. 47(2) and 55 (ex 57(2) and 66) EC.
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Harmonisation is permissible only provided a sufficient contribution to market-
building is demonstrated, but in shaping the content of the harmonised regime it is
perfectly proper for cultural policy to be taken into account, just as consumer policy
and public health policy affect the shaping of market-integrative rules at EC level.167

So, offering a fine illustration of these regulatory ripples, the opportunity was
taken on the amendment effected by Directive 97/36 to include new provisions on
‘protected events’ in the EC regime.168 But, as one may have anticipated, given the
sensitivity of the issues at stake, there is no question of the matter being dealt with
exhaustively at EC level. In fact, the EC rules governing protected events are a
very strange beast indeed. Of particular relevance to the current paper, they
illustrate the point that the EC’s policy on sport is extraordinarily ill-defined to the
point of challenging the very validity of the claim to constitute a ‘policy’ at all.

The relevant provision is Article 1(4) of Directive 97/36, which among other
things provides for the insertion of a new Article 3a into Directive 89/552. Article
3a provides that

‘Each Member State may take measures in accordance with Community law to ensure that
broadcasters under its jurisdiction do not broadcast on an exclusive basis events which are
regarded by that Member State as being of major importance for society in such a way as
to deprive a substantial proportion of the public in that Member State of the possibility of
following such events via live coverage or deferred coverage on free television.’

The underlying anxiety is plainly that broadcasters to whom a fee must be paid by
viewers to secure access to transmissions will acquire exclusive rights to major
events with the consequence that the general population will be deprived of the
opportunity to view such events for free,169 but the word ‘may’, the fourth word in
this extract, is vital to grasping the nature of the regime. There is no obligation
imposed on Member States. The Commission has properly emphasised that this is a
‘voluntary provision’.170 The issue is national choices, not EC requirements. Article
3a of Directive 89/552 does not define more precisely the circumstances in which the
power conferred may or should be exercised. Having introduced the notion of events
of ‘major importance for society’, the provision proceeds simply to require a
Member State which choose to exercise this power to draw up a list of events which
it considers to fall into this category, and then to notify the Commission of measures
taken or to be taken to protect them from falling into the hands of broadcasters who
will act in such a way as to deprive a substantial proportion of the public in that
Member State of the possibility of following such event on free television. These
measures are to be scrutinised by the Commission and published in the Official

167 Arts. 153(2), 152(1) EC. Cf. Case C-376/98 note 152 above; for discussion of the impact of
this case on cultural aspects of harmonised laws see Katsirea 2003, 190.
168 See Craufurd Smith and Boettcher 2002, 107.
169 ‘Free’ television for these purposes means ‘broadcasting on a channel, either public or
commercial, of programmes which are accessible to the public without payment in addition to the
modes of funding of broadcasting that are widely prevailing in each Member State (such as
licence fee and/or the basic tier subscription fee to a cable network’, Recital 22.
170 Third Report on the application of Directive 89/552, COM (2001) 9, p. 8.

13.9 ‘Protected’ or ‘Listed’ Events 363



Journal. A complementary transnational dimension is added by Article 3a(3) of
Directive 89/552. This provides that Member States shall ensure that broadcasters
under their jurisdiction do not exercise the exclusive rights purchased by those
broadcasters in such a way that a substantial proportion of the public in another
Member State is deprived of the possibility of following events which are designated
by that other Member State as carrying major importance for society. This is, of
course, necessarily a mandatory rather than voluntary provision as far as Member
State authorities are concerned; were it otherwise, one State’s choices would be
readily undermined by another’s lack of concern in so far as broadcasters established
in the latter State had acquired rights ‘listed’ by the former State.

The event of ‘major importance for society’ is a category which is amplified in
the Preamble,171 but which is nevertheless inevitably subjectively defined. As one
would have readily predicted, State practice varies. The majority of States have
designated no events as carrying major importance for society pursuant to
Directive 89/552 (as amended). Those that have exercised the available power
have made very different choices.172 It comes as no surprise that no Member State
apart from the United Kingdom reckons the televising of Test match cricket to fall
within the preferred scope of protection; nor that Italy alone lists the San Remo
music festival. But there is wide variation even in connection with events which
one would suppose would be of more-or-less equally powerful interest State by
State. The Finals of Football’s World Cup, staged every four years and won by a
European country as often as not, are ‘listed’ in their entirety in the United
Kingdom, whereas as far as Germany, Austria and Ireland are concerned only the
Final, Semi-Finals, Opening Match and matches of the respective national team
are included on the list, while Italy lists only the Final and matches of the Italian
national team. Moreover, the lists change. Denmark notified the Commission of its
list in 1999 but withdrew this with effect from the beginning of 2002 and it now
operates no list of the type recognised by Directive 89/552.173

As yet there has been little relevant litigation. In Infront WM AG v. Commission
the applicant (formerly the Kirch Media Group) objected to the UK’s list, which
affected rights which it owned and which consequently affected its commercial
position.174 However, the decision of the CFI casts no light on the regime

171 They should be ‘outstanding events which are of interest to the general public in the
European Union or in a given Member State or in an important component part of a given
member State…’, Recital 21; Recital 18 refers non-exhaustively to the ‘Olympic games, the
football World Cup and European football championship’.
172 The most recent consolidated list of measures may be found at OJ 2003 C 183/03, and
includes measures notified by Italy, Germany, Austria, Ireland and the United Kingdom. This is,
however, out-of-date. The Commission’s Fifth Report on the application of the Directive reveals
that in 2004 Belgium notified measures and in 2005 France did so: COM (2006) 49, Para. 3.3. For
a full list, see http://ec.europa.eu/comm/avpolicy/reg/tvwf/implementation/events_list/index_
en.htm.
173 The list was an ‘utter failure’, Halgreen 2004, p. 131.
174 Case T-33/01, judgment of 15 December 2005.
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generally. Infront challenged the letter sent by the Commission to the British
authorities advising them that it had no objections to the notified measures. The
CFI concluded that this letter was susceptible to judicial review because, by
triggering the mechanism of mutual recognition foreseen by the Directive, it was
endowed with binding legal effect and it also found the applicant to possess the
necessary standing for the purposes of Article 230(4).175 The CFI then annulled
the decision for procedural reasons. The College of Commissioners had not been
consulted. The ruling demonstrates that access to the Community courts for dis-
gruntled rights-holders is possible, but the decision reveals nothing about more
profound questions concerning the willingness of the Community judicature to
inquire into the Commission’s role under Article 3a of the Directive and/or the
choices made by Member States. However, the Directive appears to establish a
relatively loose set of discretionary rules. One would not imagine a court would
lightly interfere with decisions taken within its framework, even though it is plain
that the decisions in question are likely to have considerable commercial impact.

13.9.2 The Nature and Purpose of the Régime

In commercial terms this type of legislation, introduced at national level and reflected
in the EC’s Directive, has the potential to be very significant indeed. Technological
growth and, in particular, the rise of privately-owned broadcasting companies, a
sector that has flourished since deregulation became fashionable beginning in the late
1980s, has injected a great many more players on to the demand-side of the market
and, with supply of major sporting events incapable of parallel increase because of
consumer attachment to the existing small pool of established major events,176 the
cost of acquiring rights to major sporting events has accordingly increased dramat-
ically in recent years. Indeed, as addressed earlier, it is well known that broadcasters
seeking to enter new markets regard acquisition of exclusive sports rights as the pre-
eminent method for rapid acquisition of a viable market share. This characteristic has
further contributed to the race upwards in pricing. Traditional ‘free’ public broad-
casters now find themselves operating in a much less cosy competitive climate than
that which prevailed twenty years ago. In so far as this legislation governing ‘pro-
tected events’ enshrines a priority for such broadcasters it may be thought beneficial
to consumers for it improves the chances of popular events being available for free
viewing. From the perspective of the sports industry, by contrast, direct or indirect
interference with the right to sell to the highest bidder is commercially alarming, and

175 The Commission has brought an appeal before the Court on this point: Pending Case C-125/
06P Commission v. Infront WM, OJ 2006 C 108/7.
176 This is discussed above: on inelasticity of demand for major events see Comm. Dec. 2000/
400 Eurovision, OJ 2000 L 151/18 (annulled, but not on the point of market definition, in Cases
T-185/00 et al. M6 and others v. Commission, [2002] ECR II-3805); Comm. Dec. 2000/12 1998
Football World Cup, OJ 2000 L 5/55.
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may call into question the opportunity fully to exploit an extraordinarily lucrative
market. And this may diminish the level of investment in the quality of the product,
which is likely to be to the detriment of consumers. So this is a complex situation. At
the very least, one cannot avoid the conclusion that rules requiring the availability of
sports events on ‘free’ television do not offer the consumer a free lunch.

An appetite for litigation is one likely outcome of this commercially sensitive yet
loosely defined set of rules,177 but at a deeper policy level it is far from clear quite
why this type of regime exists. Some – a minority178 – of Member States have chosen
to adopt relevant legislation, and this, in Directive 89/552 (as amended), has then
become the subject of ‘re-regulation’ undertaken by the EC as part of the process of
building an integrated EU-wide broadcasting market. But why protect sports events
in this way? A troublingly unbalanced 1996 Resolution of the European Parliament
considers ‘it essential for all spectators to have a right of access to major sports
events, just as they have a right to information’ while paying no attention to the costs
that right-holders incur as a result of the legal safeguarding of such a ‘right’.179

Recital 18 to Directive 97/36 refers to a ‘right to information’ and to ensuring ‘wide
access by the public to television coverage’ of events of major importance to society.
Article 10 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms provides that the right to freedom of expression shall include
the right to ‘receive and impart information without interference by public authorities
and regardless of frontiers’. This formulation is now also to be found in Article 11 of
the EU Charter of Fundamental Rights of the European Union, proclaimed at Nice in
December 2000,180 which is to be interpreted to conform with the Convention.181

True, Article 10 of the ECHR adds that States are not to be prevented from requiring
the licensing of broadcasting or television enterprises, a proviso absent from Article
11 of the EU Charter. But in any event this seems to bear no relevance to the specific
issue of ‘protected’ or ‘listed’ events.

Information is power and the discourse of fundamental rights is deservedly
prominent in analysis of law and policy in the broadcasting sector.182 The promotion
of pluralism in media markets has an immediate connection with sustaining the
vibrancy of our democracies.183 Nevertheless it is a strenuous effort to devise an
intellectually satisfying and rational basis for this particular piece of legislation. The
Commission’s April 2003 Discussion Paper184 understandably attempts no such
thing, confining itself to seeking views on whether the procedures governing

177 Case T-33/01, note 184 above.
178 Note 182 above.
179 Resolution on the broadcasting of sports events, OJ 1996 C 166/109.
180 OJ 2000 C 364/1.
181 Art. 52 EU Charter.
182 See generally, Craufurd Smith 1997.
183 See, e.g., with particular emphasis on the EU context, Arino 2004, 97.
184 Available via http://ec.europa.eu/comm/avpolicy/reg/tvwf/modernisation/consultation_2003/
index_en.htm.
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protected events should be more tightly defined. Several responses to the Discussion
Paper advocated a clarification of the purpose of the system but most – again,
understandably – exhibited a primary interest simply to defend their own interests.
For example, both the BBC and ITV praised the regime, while by contrast UEFA
criticised the legislative favouritism of one type of broadcaster over another.

What seems to be at stake here is some notion of citizen entitlements. But can
one truly consider that the watching of doubtless exciting and interesting sports
events properly engages the language of fundamental rights? Such a proposition
exceeds what is currently recognised as the scope of the right to information under
the law of the European Convention.185 One may go so far as to condemn such an
approach as apt to demean the quality and dignity of rights discourse. And,
moreover, the card of fundamental rights is a trump, but not one held by only one
player. The rights to freedom of expression of broadcasters are in no small mea-
sure damaged by these interventionist provisions, whereas both the EC legal order
and that of the European Convention recognise that commercial parties fall within
the personal scope of this regime, albeit that their rights are not absolute.186

The obscurity of the regime’s objectives is matched by its textual lack of lucidity.
Given this huge commercially sensitive issue, it is astonishing that the provisions of
the EC Directive are so imprecise, yet that imprecision is testimony to the awkward
issues that arise when sport as commerce and sport as hot topic in society merge and,
in the melee, public and private actors scramble to promote their particular interests.
Once a State draws up the list of events that it perceives as being of ‘major
importance for society’ it is entitled to take measures to ensure that broadcasters do
not broadcast those events on an exclusive basis ‘in such a way as to deprive a
substantial proportion of the public in that Member State of the possibility of fol-
lowing such events via live coverage or deferred coverage on free television’. That
may be interpreted to cover intervention that requires coverage on free television.
That would plainly severely reduce the price that any other broadcaster would be
willing to pay; exclusivity is worth a large premium to the commercial broadcaster
eager to increase its portfolio of subscribers and interested advertisers. This would
also involve a profound interference with the exercise of the property rights of
sporting bodies.187 But is the Directive properly interpreted in this way? Might it be
that the public broadcaster is guaranteed access only to the bidding process on a non-
discriminatory and transparent basis, so that there is a ‘possibility’ for the general
population to have the opportunity of viewing the event on free television, but that it
has no legal basis for complaint if exclusive rights are ultimately awarded to a
broadcaster with a smaller audience and access to the services of which is dependent
on payment by viewers? That would not simply be a question of price, for a free

185 Cf. more fully Craufurd Smith and Boettcher 2002.
186 E.g., Case C-260/89 ERT v. Dimotiki, [1991] ECR I-2925; Case C-368/95 Vereinigte
Familiapress Zeitungs- und Vertriebs GmbH v. Heinrich Bauer Verlag, [1997] ECR I-3689;
Informationsverein Lentia and others v. Austria A No 276 (1993). See Wyatt 2000; Craufurd
Smith 1997, especially Ch. 7.
187 Cf. Jones 1999A, 326–336.
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broadcaster may be able to promise a larger audience which may be more attractive
to a sporting body aiming to enhance its long-term popularity and to satisfy its
sponsors than the short-term profit represented by a higher fee paid by a broadcaster
whose services are not available free of charge to the viewer. But, admittedly,
according to this interpretation, economic gain not access of the general population
would be the key factor in the awarding process.

There is no ruling of the European Court on this point. In R v. Independent
Television Commission, ex parte TV Danmark 1 Ltd.188 the English House of
Lords concluded that a Member State in which a broadcaster is based is required to
prevent the exercise by that broadcaster of exclusive rights in such a way that a
substantial proportion of the population in another Member State would be
deprived of the possibility of watching a listed event on television. Regrettably no
reference to Luxembourg was made under Article 234 EC. The Commission for its
part has done no more than briefly mention this case in its fourth report on the
application of Directive 89/552 in the context of a broad comment that application
of Article 3a in the period under review had been ‘satisfactory’,189 an approval
repeated in the Discussion Paper released in April 2003 as part of the Commis-
sion’s consultation exercise on the Directive.190

My conclusion is that the combination of national and EC legislation governing
‘protected events’ diminishes the commercial value of the rights to broadcast such
events by interfering in the ability of the holder of the rights to extract the highest
price the market would yield. The advantages generated by this intervention, and
the rationales for legislating in this way, are remarkably under-explained. What is
required is a balancing of the competing interests. If this has been done by the EC
legislature, then it has been kept very quiet. The impression is that sport is sub-
jected to a ‘special’ regime without any sufficiently careful examination of what is
and should be at stake.

13.10 What is the EC’s ‘Policy’ on the Sale of Right
to Broadcast Sports Events?

This paper began by situating the examination of the EC’s treatment of the sale of
rights to broadcast sports events not only in the wider context of EC law’s
treatment of sport and of broadcasting but also, broader still, in a context which
questioned the extent which it is really helpful to discuss such matters under the

188 1 WLR (2001) 1604.
189 COM (2002) 778, p. 10. The fifth – and most recent – Commission Report, note 172 above, is
similarly anodyne.
190 Available via http://ec.europa.eu/comm/avpolicy/reg/tvwf/modernisation/consultation_2003/
index_en.htm. As one might expect, the BBC response to the Commission is warmly supportive
of the House of Lords ruling.
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ambitious label of a ‘policy’. Given the constitutional limits of EC action, of which
Article 5(1) EC represents the key assertion, and given, in addition, the incre-
mental nature of the development of EC intervention in the field (principally
involving the Court and the Commission presiding over the application and
interpretation of the Treaty competition rules), one might be sceptical of any claim
to a ‘policy’ which is even modestly coherent. The ‘protected events’ legislation
simply adds to the impression of incrementalism. It is far from clear how, if at all,
matters such as cultural concerns, and vertical redistribution of wealth – which
form part of the European Model of Sport envisaged by the Commission191 – are
properly seen as part of EC law’s permitted concerns. This is the consequence of
the EC’s confinement to pursuit of objectives for which it is given authority by its
Treaty, as well as use of only the means with which it is equipped by the Treaty.
This, in short, is the effect of Article 5(1) EC. And it is the source of the criticism
regularly levelled at the EC by those involved in sport: not simply that it ‘doesn’t
understand sport’ but that its Treaty constitutionally disables it from appreciating
the breadth of sport’s impact, concerns and activities.

I would accept that there are legitimate sources of concern here. And the
institutions of the EU have attempted to bridge this perceived gap – in my opinion
not always happily. Neither the Declaration on Sport attached to the Amsterdam
Treaty nor the Declaration on ‘the specific characteristics of sport and its social
function in Europe, of which account should be taken in implementing common
policies’ annexed to the Conclusions of the Nice European Council would win
awards for legal precision. Nor were they so designed. They are essentially
political statements, with no pretence to subvert the Court’s determination to apply
the fundamental Treaty rules governing free movement and competition law to
sport. Indeed this was expressly acknowledged by the European Court in
Deliège192 and in Lehtonen.193 And yet such ‘soft law’ commitments, even drafted
in the brittle style favoured at Amsterdam and Nice, carry weight. The lawyer
should not discard such pronouncements without appreciating their capacity to
generate a political dynamic to embed the discourse of a ‘European Model of
Sport’ in institutional practice. It is here that the EU commits itself to a political
recognition of the social and cultural virtues of sport which transcends its legal
mandate; and it is here that one may identify how the evolution of policy (of a sort)
is driven by a much broader pattern of sources than binding rules alone.194

This is ‘task expansion’ or (more pejoratively) ‘competence creep’.195 The
problem is that in so far as such policy statements promise a good deal more than

191 See in particular the Helsinki Report, note 145 above.
192 Cases C-51/96 and 191/97, note 114 above, Paras. 41–42 of the judgment.
193 Case C-176/96, [2000] ECR I-2681, Paras. 32–33 of the judgment.
194 This dealt with at some length by Parrish 2003, especially in Ch. 2 and, with particular
reference to the Amsterdam Declaration, e.g., at pp. 15–16, 19, 104, 176, 196; cf. also Halgreen
2004, pp. 56–64.
195 Cf. note 1 above.
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the EU can deliver, they may be damaging to the EU’s legitimacy. If the EU is
constitutionally unable to address matters lauded in the Nice Declaration such as
respect and nurturing of ‘the code of ethics and the solidarity essential to the
preservation of’ sport’s social role and sport’s contribution to ‘integration,
involvement in social life, tolerance, acceptance of differences and playing by the
rules, and/or if lacks the material resources to promote such virtues, then it is
unwise to raise citizens’ expectations in this manner. The Commission’s Helsinki
Report on Sport might be vulnerable to similar criticism.196 After all, it begins by
vaingloriously claiming that it ‘gives pointers for reconciling the economic
dimension of sport with its popular, educational, social and cultural dimensions’.
Ultimately the problem is that there are severe constitutional limits on what the EC
can achieve in defence of the ‘European Sports Model’ should the richer clubs
choose to abandon all or part of it, and yet, by suggesting otherwise, the Com-
mission is already setting itself up for criticism of its weakness should develop-
ments such as ‘breakaway’ closed competitions occur. And periodic support for
initiatives such as the ‘European Sports Forum’ again lend an impression of a
Commission ready to embrace the whole social and cultural baggage of sport
despite its thin legal competence and its inadequate human and material resources.
I think this is dangerous!

Is the EC really capable of adding value by developing general policies in this
area? And in any event is ‘sport’ really a sufficiently homogenous phenomenon to
attract a ‘policy’ anyway? Professional sport and recreational sport are different
worlds. My case is not at all that it is irredeemably false to talk the language of an
‘EC policy on sport’, but my case is that one needs to be appropriately modest in
choosing such a mode of discourse for fear that the gulf between breadth of the
EU’s stated political aspirations and its more limited legal competence and
material resources generates disenchantment.197 After all, if the ‘European Model
of Sport’ in football collapses under the pressure of the voracious commercial
appetite of the major clubs it will not be the Commission’s fault, so why court
danger by embracing so vividly an endangered species which the Commission
cannot protect?

However, in the particular case of the sale of broadcasting rights to sports
events it is, in my view, appropriate to good deal more positive about the shape of
EC law. I believe that the competition rules have been used in a sensitive way that
meets the assumptions of EC law and the aspirations of sporting bodies and
federations.

What are the relevant themes that help to understand the nature and purpose of
the EC rules governing the sale of rights to broadcast sports events?

196 Note 145 above.
197 I have made this argument in particular in Weatherill 2004B, p. 113–152. For general
discussion, see Foster 2000; Parrish 2000, pp. 21–42, and Foster 2000, pp. 43–64; Weatherill
2003, 51. All the sources cited at note 31 above are relevant.
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Sport is special in the need for internal organisational solidarity and this pro-
vides an economic incentive to pursue, and a legal reason to authorise, the agreed
distribution of wealth between participant clubs in a league. The issue of collective
selling of broadcasting rights pitches this legitimate objective of sports clubs
against the expectation of third party broadcasters that output shall not be
restricted in this fashion. The Commission’s apparent willingness, aired in its
Helsinki Report, to link exemption of collective selling to wealth distribution
throughout the sport, from top to bottom, represents an attempt to offer induce-
ments to sustain the pattern of vertical solidarity within a sport that it regards as
characteristically European. However, its legal competence to insist on even this
as a condition of exemption is far from clear and it has chosen cautiously to evade
the issue in Champions League.198 As explained above, that Decision emphasises
economic reasons for exempting collective selling arrangements based principally
on reducing transaction costs. It chooses to circumvent the question of whether
arguments founded on the promotion of (vertical or horizontal) solidarity are
within the scope of Article 81(3) EC.

Certainly the application of such rules should pay due regard for the peculiar
characteristic of mutual interdependence which marks the relationship between
participants in a professional sports league. This is a sports-specific issue, but it is
perfectly capable of forming part of appropriately nuanced economic and legal
analysis. After all, the application of Article 81 is always conditioned by the
particular context in which arrangements are struck. The Court’s fundamentally
important decision in Wouters should increasingly serve as the starting point in
determining whether an apparent restriction on competition is properly pulled
within the grip of Article 81(1).199 The Court stated that

‘account must first of all be taken of the overall context in which the decision of the
association of undertakings was taken or produces its effects. More particularly, account
must be taken of its objectives. […] It has then to be considered whether the consequential
effects restrictive of competition are inherent in the pursuit of those objectives.’

This observation was delivered in the context of rules prohibiting multi-
disciplinary partnerships between members of the Bar and accountants but can
readily be transplanted to underpin an argument that the overall context in which
sports regulation occurs, built around pursuit of a broad objective of healthy
equality of competitive opportunity, produces effects which though restrictive of
competition are nonetheless inherent in the pursuit of those objectives.200 Only if a
restriction on competition within the meaning of Article 81(1) is at stake does the
inquiry move to the possibility of exemption pursuant to Article 81(3).201 This is

198 Note 128 above.
199 Case C-309/99 note 117 above. Strains of this approach are evident in A-G Lenz’s Opinion in
Bosman.
200 The Commission’s decision in ENIC/UEFA, note 115 above cites Wouters. For its invocation
in relation to salary caps see Hornsby 2002, 142.
201 As in Champions League note 128 above and in Eurovision, note 85 above.
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sports law and sports economics, and it is central to deciding how to control
governing bodies whose regulation of sport has a spillover impact on commercial
activities.

In sum, I consider that the EC’s approach to the regulation of rights to broadcast
sports events under EC competition law reveals an emphasis on market analysis
which is not blind to the particular characteristics of professional sport.

13.11 Conclusion

Article 5(1) EC confines the Community to action ‘within the limits of the powers
conferred upon it by this Treaty’. It enjoys no explicit power to regulate sport.
However, sporting practices may collide with the realisation of the EC Treaty’s
economic objectives, and accordingly the central trade law provisions, most of all
those concerning competition law, have been used to induce significant change in
European sport. The functional breadth of EC law has as an inevitable conse-
quence the shaping of a type of ‘EC sports policy’, within which a range of public
and private actors, at national, European and international level, seek to exploit the
possibilities provided by the existence of an EC tier of governance in order to
achieve their objectives. EC law, in short, does not stipulate a form of governance
into which sporting bodies must fit, but it does break open some of sport’s often
long-standing assumptions.

This interventionist capacity creates a complex mix and, given the constitu-
tionally ambiguous background and the incremental pattern of decision-making, it
cannot be expected to yield a ‘policy’ that is wholly coherent or satisfying. One
may indeed go further and wonder whether a European policy on sport is ever
likely to display a compelling coherence, given the diversity of aspirations and
structures that characterise sport in its professional, amateur and recreational
forms. And yet there is a degree of order that one can identify in the EC’s
approach, and the case of the sale of rights to broadcast sports events offers an
illuminating case study into the way in which EC law is able to secure the
application of its fundamental economic law provisions without disregard for the
sector-specific concerns of the industry subject to the rules.

Bosman202 remains centrally important. The Court ruled that existing practices
in sport – the player transfer system and nationality-based discrimination in club
football – were incompatible with EC law. It did not – it could not – dictate what
should be introduced to replace the unlawful rules. That was a choice belonging to
the sports authorities, acting in the shadow of the control exercised over their
autonomy by the EC Treaty. But the Court did not simply treat football as an
industry like any other. It accepted the salience of its legitimate interests in
‘maintaining a balance between clubs by preserving a certain degree of equality

202 Case C-415/93, [1995] ECR I-4921.
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and uncertainty as to results’ and ‘encouraging the recruitment and training of
young players.’

This is the model used in this paper to examine EC law governing the sale of
rights to broadcast sporting events. EC law does not require that private or public
actors behave in a pre-determined manner. But its rules confine the scope of their
permitted autonomy to arrange their affairs. So EC law, most of all EC competition
law, has an impact on sporting practices, even without any explicit mandate to
legislate granted by the Treaty. EC law governing the sale of rights to broadcast
sporting events has four principal concerns. The first addresses the control of sale
of broadcasting rights on an exclusive basis; the second addresses the collective
selling of broadcasting rights; the third addresses the collective purchasing of
broadcasting rights; the fourth deals with the restrictions that may be placed on
sale of broadcasting rights by national governments, which are then reflected at
European level in the ‘protected events’ provisions of Directive 89/552 (as
amended).

With respect to the first of these concerns, this paper has made the case that the
emphasis on market definition and market power which lies at the heart of the
normal approach under EC competition law to assessing the compatibility of
exclusive deals with Article 81 is perfectly appropriate in its deployment in the
case of sale of rights to broadcast sports events. There are no issues which are
unique to sport, though it is certainly true that the Commission’s sensitivity to the
acquisition of exclusive rights to ‘premium’ events for an extended period reflects
the profound concern about damage to market flexibility in the technologically and
commercially volatile broadcasting sector which may be inflicted in such cir-
cumstances. With respect to the second of these concerns, the Commission in
Champions League refused to accept the claim that collective selling is a necessary
element in the organization of a professional sports league. Instead it treated it as a
restriction on competition between suppliers of broadcasting rights. Rightly so, it
is submitted. Collective selling is a commercial choice designed to strengthen the
grip of suppliers at the expense of choice enjoyed by buyers. As is true of any
restriction on competition caught by Article 81(1), exemption remains possible
pursuant to Article 81(3) and the Commission’s Decision in Champions League
demonstrates that sport, like any other industry, is able to secure exemption pro-
vided that adequate consequent economic benefit is shown. Similarly, in dealing
with the third of the concerns, the treatment of collective purchasing in Eurovision
reveals that such arrangements will fall within Article 81(1) where they cause a
sufficient degree of market foreclosure, but that their economic benefits may
justify the grant of an exemption, albeit that effective provision for sub-licensing is
likely to be a pre-condition to reliance on Article 81(3) for fear that otherwise there
will follow an unacceptable elimination of competition in relevant markets.

The issue left untouched in Champions League is one that may in future test the
receptivity of EC competition law to the special expectations of sport – could an
agreement to sell rights on a collective basis, falling within Article 81(1), secure
exemption pursuant to Article 81(3) even where economic benefits of the type
identified in Champions League are missing but where the income is used to
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strengthen vertical and/or horizontal solidarity within the sport? I have doubts
whether Article 81(3) can be stretched in this way. However, I consider that there
are other ways in which sport can promote its interest in vertical and/or horizontal
solidarity without the need to distort the market for sale of broadcasting rights by
maintaining collective arrangements that fail to meet the criteria for exemption
stipulated by Article 81(3). Most of all leagues could commit to more vigorous
internal distribution of wealth. On the fourth and final concern of EC law in this
area, that pertaining to restrictions to sale of ‘protected’ or ‘listed’ events, I confess
that I find the relevant provisions hard to understand and generally unhelpful. In
this instance the combination of interested national and European actors – most
prominently headline-seeking politicians – has created an intervention that is hard
to explain on any rational commercial or cultural basis.
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14.1 Introduction

On 18 July 2006 the European Court of Justice (ECJ) set aside the decision of the
Court of First Instance (CFI) in Meca-Medina and Majcen v. Commission.1 Before
the CFI the applicants, who are professional swimmers, had unsuccessfully applied
for annulment of the Commission’s decision to reject their complaint that bans
imposed on them for violation of the sport’s anti-doping rules contravened EC
competition law.2 The swimmers also failed before the ECJ which, having set
aside the CFI’s judgment, dismissed the application for annulment of the Com-
mission’s Decision. However, the ECJ’s ruling is significant for rejecting the CFI’s
relatively generous approach to the scope of sporting autonomy to apply rules with
economic effects. In what may prove to be the most enduring phrase in the
judgment, the ECJ ruled that ‘the mere fact that a rule is purely sporting in nature
does not have the effect of removing from the scope of the Treaty the person

First published in the ECL Rev. (2006) 645–657.

1 Case C-519/04 P, judgment of 18 July 2006.
2 Case T-313/02, [2004] ECR II-3291.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_14,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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engaging in the activity governed by that rule or the body which has laid it down’.3

The ECJ’s approach is in line with that suggested in this Review by the present
author in a critical comment on the CFI’s decision,4 but the purpose of this
contribution is not simply to reflect on (what I consider to be) a helpful correction
to the basis of interaction between EC competition law and sport, but rather also to
look forward to future challenges. The practical effect of Meca-Medina and
Majcen, as an authoritative statement of the limits of sporting autonomy under EC
competition law, is to assert EC law’s firm grip over the choices available to
governing bodies, and this has important implications inter alia for the looming
litigation arising out of FIFA’s rules compelling football clubs to release their
players for international representative matches.

14.2 The Challenge of EC Law and Sport

The straightforward fact pattern of the case illuminates the sensitive issues at stake
when sport and the law collide. The swimmers were deprived of their means of
making a living by the ban from competition which, after an appeal, was set at two
years in duration. So the economic detriment of the action taken against them was
plain. And yet this is clearly not only a matter of economics. Sport is based on fair
play – it is structured around rules which define the essence of the endeavour.
Keeping out drug cheats has an undeniable economic context, but at the same time
it is an existential choice: sport is only sport if there is a level playing field for
competitors. This, then, forms the heart of the conundrum. Sporting rules have an
economic effect. But without some fundamental rules there is no sport. So how
does EC law fit in?

The EC Treaty is not helpful. The EC Treaty does not refer to sport at all. The
EC is not constitutionally competent to adopt legislation with the explicit aim of
regulating sport. But its economic law provisions apply to sport because sport has
an economic context. In Walrave and Koch v. Union Cycliste Internationale, the
first case involving sport to reach the European Court,5 the Court stated that the
practice of sport is subject to Community law ‘in so far as it constitutes an
economic activity within the meaning of Article 2 of the Treaty’, an approach
followed in Donà v. Mantero6 and vigorously confirmed by the European Court in
Bosman.7 This is now settled law. What is at stake is a quest to develop a ‘policy’
that is driven by the dictates of trade integration yet is also appropriately sensitive
to the particular needs of sport.

3 Para. 27 (ECJ).
4 Weatherill 2005A, 416.
5 Case 36/74, [1974] ECR 1405.
6 Case 13/76, [1976] ECR 1333.
7 Case C-415/93, (1995) ECR I-4921.
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Sport, it is worth noting, is not alone in setting EC law such a challenge. In a
number of areas the functionally broad reach of the Treaty provisions on free
movement and competition collide with Member States powers to act in realms
where the Community lacks competence under the Treaty to usurp national reg-
ulatory choices by acting as a substitute legislator. Social security provides a good
a example of how EC trade law forces adjustment of national practices which
obstruct inter-State trade in the absence of adequate justification8; taxation is
another9; and even the maintenance of public order and the safeguarding of
internal security have been revealed as matters of national competence that are
nevertheless reviewable in so far as their pursuit impedes cross-border trade.10 The
EC does not become a substitute regulator in these realms, but it confines the
exercise of national autonomy in consequence on the consistently extensive
interpretation applied to the rules governing the building of an integrated, com-
petitive market. This perspective captures the Court’s several rulings which assert
the conditional autonomy of sporting bodies under EC law and it also informs the
Commission’s batch of interventions into the sports field on the basis of the
competition rules of the Treaty. From this has grown a rich literature exploring the
concept of EC sports law and policy, which explores how the institutions of the EU
seek to piece together a coherent approach against a Treaty background which is
barren of sports-specific material and reveals how EC law, by empowering a range
of actors, tends to erode the self-regulatory paradigm which has for so long been
dominant in sports governance.11

What precisely is this notion of ‘conditional autonomy’ under EC law to which
governing bodies in sports can lay claim? This plainly matters in determining the
basis and scope of legal challenge to penalties imposed for breach of anti-doping
rules, but the need for a coherent legal framework goes much further and wider.

As mentioned, the ECJ has consistently placed sport within the scope of
Community law ‘in so far as it constitutes an economic activity within the meaning
of Article 2 of the Treaty’; indeed this formula appears prominently in the ECJ’s
judgment in Meca-Medina and Majcen.12 So if sport is not an economic activity it
falls outside the reach of the Treaty. How is this statement of principle elucidated
in the case law?

Walrave and Koch13 involved nationality-based discrimination, which one
would normally assume to fall foul of (what is now) Article 12 EC’s prohibition of
such practices. However, the Court treated the composition of national sports

8 Cf., e.g., Case C-512/03 J E J Blankaert judgment of 8 September 2005; Case C-372/04 ex
parte Watts, judgment of 16 May 2006, Para. 121.
9 Cf., e.g., Case C-446/03 Marks and Spencer v. Halsey, judgment of 13 December 2005.
10 Case C-265/95 Commission v. France, [1997] ECR I-6959.
11 E.g., Parrish 2003; Greenfield and Osborn 2000; Barani 2005, 42; Van den Bogaert and
Vermeersch 2006.
12 Case C-519/04P, judgment of 18 July 2006, Para. 22.
13 Case 36/74 cited above, note 5.
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teams as unaffected by the prohibition where their formation is ‘a question of
purely sporting interest and as such has nothing to do with economic activity’. In
Donà v. Mantero14 the Court held that the Treaty provisions governing free
movement do not prevent practices that exclude foreign players from certain
matches for ‘reasons which are not of an economic nature’ and which are ‘of
sporting interest only’. In Bosman15 the Court, citing its judgment in Donà, again
adopted this formula, but, reflecting the insistence found in the Walrave judgment
and repeated subsequently that this ‘restriction on the scope of the provisions in
question must however remain limited to its proper objective’, offered confirma-
tion that the Court will patrol the limits of the autonomy granted to sports fed-
erations to set rules undisturbed by the demands of EC law. In Bosman the Court
refused to accept that nationality-based restrictions in club football constituted
legitimate rules of sporting interest.16 It concluded that they fell within the scope
of, and violated the requirements of, the EC Treaty.

In Bosman the Court also brought within the scope of the Treaty, and found
incompatible with it, rules governing the transfer of players between clubs,17 while
in Lehtonen it ruled against transfer windows that vary according to the origin of
the player.18 The Commission found discriminatory ticketing practices for the
1998 World Cup fell foul of Article 82, and imposed a small fine on the organ-
isers.19 On the other hand, it is not only rules on the composition of national
representative teams that have been allowed to continue undisturbed by the EC
law.20 Rules relating to selection for high-level international competitions were
similarly favourably treated.21 A similar approach has been taken by the Com-
mission to rules forbidding multiple ownership of football clubs.22 Eliminating any
suspicion of match-fixing is indispensable to genuine sporting competition, and
therefore any consequent restriction on commercial opportunity to acquire clubs
could not be regarded as a restriction falling foul of Article 81(1). More generally
the Court in Bosman acknowledged that ‘[i]n view of the considerable social
importance of sporting activities and in particular football in the Community, the
aims of maintaining a balance between clubs by preserving a certain degree of
equality and uncertainty as to results and of encouraging the recruitment and
training of young players must be accepted as legitimate’.23 No adequate

14 Case 13/76 cited above, note 6.
15 Case C-415/93, [1995] ECR I-4921.
16 See also Case C-438/00, Deutscher Handballbund eV. v. Kolpak, [2003] ECR I-4135.
17 Case C-415/93 cited above, note 15.
18 Case C-176/96, [2000] ECR I-2681.
19 Dec. 2000/12 1998, Football World Cup, OJ 2000 L 5/55. For comment, see Weatherill 2000,
275.
20 Case 36/74 cited above, note 5, Case 13/76 cited above, note 6.
21 Cases C-51/96 & C-191/97, Deliège, [2000] ECR I-2549.
22 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
23 Para. 106 of Case C-415/93 cited above, note 15.
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justification was forthcoming for the practices impugned in the case, but the Court
here set out a framework for determining when sporting rules may be regarded as
legitimate means to achieve such ends.

But why do some sporting rules escape condemnation under EC law? It is
submitted that in very few cases is it because they have no economic effects.
Normally it is because their economic effects are a necessary consequence of their
contribution to the structure of sports governance. So nationality rules governing
the composition of national representative teams do have an economic effect – by
confining the opportunities enjoyed by players to choose which country to play for,
by structuring international football in a way that appeals to spectators, sponsors
and so on – but they serve to define the very endeavour of international compe-
tition, the character of which would be destroyed without such rules. In similar
vein appropriately structured transfer rules and transfer windows might survive
inspection against the requirements of the Treaty but not because they are devoid
of economic effect. Such rules are not as a category outwith the scope of the
Treaty, but provided they are shown to be necessary elements in sports governance
the conclusion is that they do not fall foul of the network of provisions regulating
trade under the Treaty.

The Court has not always been easy to read on this point. In Walrave and Koch
the Court referred to ‘a question of purely sporting interest’ which ‘as such has
nothing to do with economic activity’. Perhaps there are some such rules which are
beyond the reach of the Treaty – the detail of the offside rule perhaps, or the length
of a match – but most rules of sporting interest are not purely of sporting interest,
they also impinge on economic activity. In practice, the Court’s consistent insis-
tence that any restriction on the scope of the Treaty provisions in question must
remain limited to its proper objective has helped to contain inflated claims to
sporting autonomy via this unhappy ‘purely sporting interest’ formula. But in
Meca-Medina and Majcen the CFI fell into error by making improper use of the
notion that a rule may be of sporting interest and therefore non-economic for the
purposes of the application of EC law. The ECJ has corrected this error and, in
particular through its embrace of the ‘Wouters formula’ as a basis for reviewing
sporting practices, it has provided a much more satisfying basis for understanding
the treatment of sporting of rules which have economic effects under Article 81
EC. And, more profoundly still, its judgment is capable of being read as having
extinguished the notion that EC law recognises and therefore leaves untouched the
‘purely sporting rule’, at least where such a rule has economic consequence. Meca-
Medina and Majcen, then, is a landmark judgment.
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14.3 The CFI’s Approach in Meca-Medina and Majcen

In Meca-Medina and Majcen v. Commission24 the CFI, declining to annul the
Commission’s decision rejecting the swimmers’ complaint,25 twisted itself into
knots as a result of failure clearly to grasp what the ECJ had astutely though
evasively described in Bosman as the ‘the difficulty of severing the economic
aspects from the sporting aspects of football’.26 I have criticised the judgment
already in this Review27 and will here do more than summarise the CFI’s judgment
for the purposes of proving a background to discussion below what the ECJ has
now done on appeal.

In Meca-Medina and Majcen the CFI began by repeating the orthodox judicial
view that sport is subject to Community law only in so far as it constitutes an
economic activity within the meaning of Article 2 EC.28 It then attempted to insist
that anti-doping rules concern exclusively non-economic aspects of sport, designed
to preserve ‘noble competition’29 and therefore outwith the scope of the EC
Treaty. This led it into intellectually murky alleyways. At Paragraph 41 the CFI
referred to ‘purely sporting rules, that is to say rules concerning questions of
purely sporting interest and, as such, having nothing to do with economic activity’
and juxtaposed this to a description of ‘regulations, which relate to the particular
nature and context of sporting events, are inherent in the organisation and proper
conduct of sporting competition and cannot be regarded as constituting a restric-
tion on the Community rules on the freedom of movement of workers and the
freedom to provide services’. But this is to conflate two different points. Perhaps
there is a (small) category of purely sporting rules unassociated with economic
activity, but regulations inherent in the organisation and proper conduct of sporting
competition form a much larger category in which economic effect is commonly
present. Similarly at Paragraph 44 the CFI observed that the ‘the campaign against
doping does not pursue any economic objective’. That may not be true, for the CFI
itself refers at Paragraph 57 to the economic value of a ‘clean’ sport to its
organisers, but even if true, this is not of itself a reason for locating that campaign
outside the Treaty. Anti-doping rules certainly have economic effects on those
found to have contravened them. Attempts to present such rules as ‘sporting’ and
not ‘economic’ are unhelpful. They are both.

True, the notion that there is in principle a separation between sporting rules
(which escape the scope of application of EC law) and rules of an economic nature

24 Case T-313/02, [2004] ECR II-3291.
25 COMP 38.158.
26 Para. 76 of Case C-415/93, cited above note 15.
27 Weatherill 2005A, 416.
28 Para. 37.
29 Para. 49.
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(which do not) reflects the nature of the EC as an institution possessing a set of
attributed competences, of which sport is not one.30 But EC law has a broad
functional reach because so few activities exert no economic impact. The CFI’s
attempt in Meca Medina to roll back this general trend in the special case of sport,
though doubtless a source of delight to sports federations, was constitutionally
deeply unconvincing. Rules governing the composition of national sports teams or
the conduct of anti-doping controls may define the nature of sporting competition
but they visibly have economic repercussions (for players most of all). What is
really at stake is not a group of sporting rules and a separate group of economic
rules, but rather a group of sporting rules which carry economic implications and
which therefore fall for assessment, but not necessarily condemnation, under EC
trade law.

14.4 The Appeal: Setting Aside the CFI’s Judgment

On appeal, the ECJ took a significantly different and, it is submitted, superior
approach. In Meca-Medina and Majcen v. Commission it dismissed the swimmers’
application for annulment of the Commission Decision rejecting their complaint,
but it corrected the legal analysis put forward the CFI.31 In doing so, it took no
notice of an Opinion submitted on the very same day as the oral hearing by its
Advocate-General, Mr Leger, which proposed dismissal of the appeal while
adding reasoning even more unpersuasively convoluted than the CFI’s. Mr Leger
admitted that sport’s commercial context endows anti-doping rules with an eco-
nomic interest, but asserted that this is ‘purely secondary’ and cannot deprive the
rules of their ‘purely sporting’ character.32 This is disappointingly impure
reasoning.

The ECJ had no time for such intellectual self-bondage. It began by adding
Meca-Medina to the list of cases in which it has asserted that ‘sport is subject to
Community law in so far as it constitutes an economic activity within the meaning
of Article 2 EC’. It added that the prohibitions contained in Articles 39 and 49 EC
‘do not affect rules concerning questions which are of purely sporting interest and,
as such, have nothing to do with economic activity’, citing Walrave and Koch. It
then referred to ‘the difficulty of severing the economic aspects from the sporting
aspects of a sport’ (which of course derives from Bosman though that is not cited
in connection with this phrase), confirming its view that the free movement pro-
visions ‘do not preclude rules or practices justified on non-economic grounds
which relate to the particular nature and context of certain sporting events’, adding

30 Art. 5(1) EC, vigorously applied by the Court in Case C-376/98, Germany v. Parliament and
Council, [2000] ECR I-8419 in finding the ‘Tobacco Advertising’ Directive invalid.
31 Case C-519/04 P Meca-Medina and Majcen v. Commission, judgment of 18 July 2006.
32 Para. 28 of the Opinion delivered on 23 March 2006.
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in line with long-standing judicial practice that such a restriction on the scope of
the provisions in question must remain limited to its proper objective.

So ‘the mere fact that a rule is purely sporting in nature does not have the effect
of removing from the scope of the Treaty the person engaging in the activity
governed by that rule or the body which has laid it down’.33 And if the sporting
activity in question falls within the scope of the Treaty, the rules which govern that
activity must satisfy the requirements of the Treaty ‘which, in particular, seek to
ensure freedom of movement for workers, freedom of establishment, freedom to
provide services, or competition’.34

The CFI was adjudged to have made an error of law in assuming that purely
sporting rules which have nothing to do with economic activity and which
therefore do not fall within the scope of Articles 39 EC and 49 EC equally have
nothing to do with the economic relationships of competition, with the result that
they also do not fall within the scope of Articles 81 EC and 82 EC. Instead the
specific requirements of Articles 81 and 82 should be considered. In the absence of
such analysis, the contested judgment was therefore set aside.

This part of the ECJ’s judgment is brief and, in its broad message (if any), not
easy to decipher, but it is probably best taken on its own limited terms, and not as a
general rebuke to those who would argue for convergence between the provisions
on free movement and the competition rules. Kamiel Mortelmans, for instance, has
examined the current unsystematic state of the law and put forward the view that a
degree of convergence should be recognised and welcomed, but that the provisions
are not identical in their objectives and that therefore complete convergence is
inappropriate.35 Renato Nazzini has argued that at the level of detail there is no
convergence, although he accepts a methodological comparability in the general
trend to allow a ‘softening’ of basic Treaty provisions by reference to factors other
than those expressly set out in the derogations contained in the Treaty (Arts. 30, 46
81(3)).36

My own view is that it would be unsatisfactory for a practice that is treated
necessary for the organisation of sport under the free movement provisions then to
be condemned under the competition rules – and it would be equally unsatisfactory
for a practice that is treated necessary for the organisation of sport under the
competition rules to be found incompatible with the free movement provisions. In
my view there is and should be an ultimate functional comparability between the
inquiries conducted under these provisions in order to discover the scope of
conditional autonomy properly allowed to sporting bodies – and accordingly in
this paper I have placed little emphasis on whether case law arises under the rules
on free movement or on competition (or both). If rules are shown to be necessary
for the effective organisation of sport, then they are not incompatible with EC trade

33 Para. 27.
34 Para. 28.
35 Mortelmans 2001, 613. Cf. Weatherill 2003, 51, 80–86; O’Loughlin 2003, 62.
36 Nazzini 2006, 497.
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law, whichever provision is invoked. And, as a corollary, where the restrictive
effect trespasses beyond what is necessary to achieve the rule’s proper objective,
the basic Treaty prohibitions bite. So, by insisting on viewing the sporting rules in
their proper context, I argue here for ‘convergence in outcome’ between free
movement law and the competition rules. Admittedly the ECJ in Meca-Medina
and Majcen rebukes the CFI for failing to separate out the different detailed
elements at stake in an analysis under Articles 39 and 49, on the one hand, and
Articles 81 and 82, on the other, but I do not think the ECJ is doing anything more
remarkable than drawing attention to the thinness of the CFI’s analysis. The CFI
did not even touch on possible differences between the provisions, which could
encompass personal scope, need for market analysis, the role of ‘internal situa-
tions’, burden of proof and so on.37 The ECJ, in Paragraphs 32–33, is merely
drawing attention to the inadequacy of Paragraph 42 in the CFI’s judgment. It is
not making any deeper normative criticism of the convergence thesis.

What is considerably more important than its brief finding that the CFI’s
analysis is inadequate is how the ECJ then proceeds itself to assess the claim for
annulment of the Commission’s decision rejecting the swimmers’ complaint. Here,
I submit, the ECJ puts the interpretation of Article 81 on the right track and should
be taken also to have set a (convergent) course for the other economic law pro-
visions in the Treaty that may affect sport.

14.5 The Appeal: Rejecting the Application for Annulment

The ECJ did not remit the case to the CFI. In accordance with Article 61 of the
Statute of the Court of Justice, it felt it appropriate to give judgment on the
substance of the appellants’ claims for annulment of the Commission decision
rejecting their complaint. And it rejected their application. That outcome is not of
great interest beyond the facts of the case itself, but the most significant element of
the ECJ’s examination concerns the role of the judgment in Wouters.38 The way
this is handled by the ECJ is of profound importance to the future treatment of
sport under EC competition law and also – though this is less fully developed in
Meca Medina – to the general question of where Wouters fits into the general law
on Article 81(1) EC.

In Wouters the Court stated that in applying Article 81(1) account must be taken
of

‘the overall context in which the decision of the association of undertakings was taken or
produces its effects. More particularly, account must be taken of its objectives. […] It has

37 Cf. Opinion of A-G Poiares Maduro in Case C-205/03P Fenin v. Commission, especially Para.
51.
38 Case C-309/99, J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v.
Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR I-1577.
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then to be considered whether the consequential effects restrictive of competition are
inherent in the pursuit of those objectives’.

The case had nothing to do with sport. It concerned rules prohibiting multi-
disciplinary partnerships between members of the Bar and accountants. But the
statement of principle that the notion of a restriction falling within Article 81(1)
must be assessed in context is readily capable of broader application. In the case of
sport, the reasoning in Wouters invites an argument that the overall context in
which sports regulation occurs, built around pursuit of a broad objective of fair
competition, produces effects which though apparently restrictive of competition
are nonetheless inherent in the pursuit of those objectives and therefore permitted.

In Meca-Medina and Majcen the Commission had explicitly quoted the judg-
ment in Wouters in its Decision.39 It concluded that there could be no true sport
without anti-doping controls and that accordingly there was no breach of Article
81.40 By contrast, the CFI had sidelined Wouters for reasons that were logical once
it had chosen to analyse the anti-doping rules as ‘purely sporting’. The CFI con-
sidered that Wouters concerned ‘market conduct’, an ‘essentially economic
activity, that of lawyers’. Anti-doping cannot be likened to market conduct without
distorting the nature of sport, which ‘in its very essence has nothing to do with any
economic consideration’.41 The Commission’s reliance on Wouters was, however,
not fatal to the validity of its Decision, largely because the Commission persuaded
the CFI at the oral hearing that this was an analysis performed ‘in the alternative’
or more ‘for the sake of completeness’.42 The core of the Commission’s approach
was to find anti-doping rules ‘purely sporting’ in nature, a conclusion of which the
CFI approved. But in Meca-Medina this approach was not accepted by the ECJ in
the part of the judgment that will carry most important long-term resonance.

The appellants’ principal contention was that in rejecting their complaint the
Commission wrongly decided that the anti-doping rules at issue were not a
restriction of competition within the meaning of Article 81 EC. They submitted
that the Commission misapplied the criteria established by the Court of Justice in
Wouters. They argued that the rules were, contrary to the Commission’s findings,
not inherent in the objectives of safeguarding the integrity of competitive sport and
athletes’ health, but that they sought to protect the IOC’s own economic interests.
Second, in laying down a maximum level which did not correspond to any sci-
entifically safe criterion, the rules were criticised as excessive in nature and thus
extending beyond what was necessary in order to combat doping effectively.

These, it will be noted, are distinct lines of attack. The first concerns the
juridical basis of challenge pursuant to EC law. The second is concerned with the

39 Cited above, note 25, p. 10.
40 Under a similar analysis, nor, in my view, would there be a breach of the free movement
provisions.
41 Para. 65 (CFI).
42 Para. 62 (CFI).
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detail of the review. The appellants could conceivably succeed on the first point,
but lose on the second. Roughly speaking, this is what happened.

The ECJ drew on existing case law in its interpretation of Article 81(1):

‘the compatibility of rules with the Community rules on competition cannot be assessed in
the abstract (see, to this effect, Case C-250/92 DLG [1994] ECR I [ 5641, Para. 31). Not
every agreement between undertakings or every decision of an association of undertakings
which restricts the freedom of action of the parties or of one of them necessarily falls
within the prohibition laid down in Article 81(1) EC. For the purposes of application of
that provision to a particular case, account must first of all be taken of the overall context
in which the decision of the association of undertakings was taken or produces its effects
and, more specifically, of its objectives. It has then to be considered whether the conse-
quential effects restrictive of competition are inherent in the pursuit of those objectives
(Wouters and Others, Para. 97) and are proportionate to them’.43

So, in contrast to the CFI, the ECJ did not seek to attribute special magic to
sporting rules. Anti-doping rules cannot simply be excluded from the scope of
review pursuant to EC competition law by reference to their role in ensuring fair
play. They must be examined in their proper context, including recognition of their
economic effect. But placing the rules within the ambit of the Treaty does not
mean they will be forbidden by it. The general objective of the rules was to combat
doping in order for competitive sport to be conducted on a fair basis; and the effect
of penalties on athletes’ freedom of action must be considered to be inherent in the
anti-doping rules. The Court considered that the rules did not constitute a
restriction of competition incompatible with the common market, within the
meaning of Article 81 EC, since they pursue a legitimate objective.44

There is room for sporting autonomy – but it is a conditional autonomy. This is
precisely in line with the general trend of the case law which had been mishandled
by the CFI in its misplaced zeal to separate sporting rules from economic rules.
And the ECJ helps us to see that Wouters is indeed capable of providing an
intellectually sustainable basis for checking sporting practices against the demands
of Article 81.

On the facts, the appellants failed. If penalties imposed on an athlete were
ultimately to prove unjustified, adverse effects on competition prohibited by
Article 81(1) could follow.45 Restrictions must be limited to what is necessary to
ensure the proper conduct of competitive sport, and this relates to both defining the
crime of doping and selecting penalties.46 I think the ECJ is cautioning sporting
bodies against imposing draconian penalties that might severely damage athletes’
livelihoods in particular where this is a device to achieve the economic objective
of making the sport more appealing to sponsors and broadcasters. Here too some
degree of proper procedure is probably also expected as a condition of finding anti-
doping rules and associated penalties lawful, although the ECJ does not explore

43 Para. 42.
44 Para. 45.
45 Para. 47.
46 Para. 48.
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this in Meca-Medina.47 Generally, however, a court is understandably wary when
invited to make detailed assessments which tend to undermine the expertise of
sports administrators. How much nandrolone is too much? Why a two year ban,
not three? The ECJ was able to escape these awkward matters of detailed
assessment by concluding that the appellants had failed to establish that the
Commission made a manifest error of assessment in finding the rules on quantities
of permitted nandrolone to be justified. Nor, in the absence of pleading by the
appellants, would it question the penalties imposed as excessive. So the swimmers
lost. But it is crucial for the development of the law that they lost not because the
rules were treated as ‘purely sporting’ in nature.

14.6 Why Meca-Medina and Majcen Matters
to the Shaping of EC Law on Sport

In this Review I asked that the ECJ adopt Wouters as the best way to handle this
application for annulment.48 Consequently I welcome the judgment. The CFI’s
explanation that the rules at issue in Wouters concerned ‘market conduct’, while
those in Meca-Medina and Majcen instead have ‘nothing to do with any economic
consideration’ has been treated as flawed by the ECJ. Rightly so. But what does
this mean for sport and for Article 81 generally?

At Paragraph 27 the ECJ states that ‘the mere fact that a rule is purely sporting
in nature does not have the effect of removing from the scope of the Treaty the
person engaging in the activity governed by that rule or the body which has laid it
down’. In its treatment of the substance of the application the ECJ does not even
bother to mention the ‘purely sporting’ rule. A bold but sustainable interpretation
of the ECJ decision in Meca-Medina and Majcen would hold that the so-called rule
of ‘purely sporting interest’, originating in Walrave and Koch, has now been
eliminated as a basis for immunising sports rules which have an economic effect
from review under EC law. All that can be intended by the ‘purely sporting rule’ is
a reference to the small category of rules which govern sport but which are devoid
of economic effect – such as the offside rule and fixing the height of goalposts. In
the unlikely event that such rules were to provoke litigation, they would be found
to lie outside the scope of the EC Treaty.

The approach adopted by the ECJ in Meca-Medina and Majcen is to accept that
the vast majority of rules adopted by a sporting federation in order to regulate its
competitions exert an economic impact, but to appreciate that this does not of itself
mean that they will be incompatible with EC law. Consequential restrictive effects
of a sporting decision which cause economic hardship are not treated as prohibited

47 Cf. Van Vaerenbergh 2005, connecting sport to the general literature on ‘global administrative
law’, on which see, e.g., Krisch and Kingsbury 2006.
48 Cited above, note 27.
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restrictions for the purposes of application of Article 81 – nor, I would submit,
Articles 39 or 49 – provided they are inherent in the pursuit of those objectives.
This is Wouters absorbed by the ECJ in Meca Medina. It is conditional autonomy
permitted under EC law: the key questions surround which sporting rules are truly
necessary for the organisation of a particular sport and therefore sheltered from the
impact of EC law even though they have economic implications.

As a matter of procedure, Article 2 of Regulation 1/2003 provides that the
burden of proving an infringement of Article 81(1) shall rest on the party or the
authority alleging the infringement.49 So those challenging sports bodies find that
the Wouters formula is reversed: they must show that the consequential effects
restrictive of competition go beyond what is inherent in the pursuit of the prac-
tice’s objectives. Only then is there a violation of Article 81(1). This may be of
some tactical value to sports bodies confronted by the prospect of litigation.
However, the larger story of Meca-Medina is what sports bodies have lost. The
CFI judgment was remarkably generous in its invitation to sports bodies to rest a
successful case on the mere fact of a rule’s sporting context, even where economic
effects were also clearly at stake, but the ECJ has by contrast insisted on the need
to review sporting practices which have economic implications. Sports bodies
cannot keep out of court simply by asserting that sport is special.

And yet this does not mean that their interests will be ignored. Presumably,
given the burden of proof, it is for the applicant, challenging a sporting rule, to
demonstrate coherent alternative governance structures as a basis for arguing that
there is evidence of a violation of Article 81(1), as interpreted by the ECJ in Meca-
Medina in the light of Wouters. The examination would then permit sporting
bodies to demonstrate how and why the rules are necessary to accommodate their
particular concerns – fair play, credible competition, national representative teams,
and so on. The key argument of this paper is that this is the way to ensure that EC
law provides a proper environment for assessment of the interests at stake when
sport intersects with the economic project mapped out by the EC Treaty. And the
result of Meca-Medina itself demonstrates that the sporting expertise informing
(in casu) anti-doping inquiries will not lightly be set aside by judges.

14.7 Meca-Medina and Majcen and the Future of Sports
Litigation Under EC Competition Law

In its judgment the ECJ moves seamlessly between case law which insists that an
agreed restriction on commercial freedom is not to be treated as a restriction on
competition within Article 81(1) provided it is necessary to ensure that the relevant
arrangements function properly50 and Wouters itself, where a restriction of

49 OJ 2003 L 1/1.
50 E.g., Case C-250/92, Gottrup Klim v. DLB, [1994] ECR I-5641, cited by the ECJ in Para. 42 of
Meca-Medina and Majcen. In Case T-328/03, O2 (Germany) v. Commission, judgment of 2 May
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competition is acknowledged but no violation of Article 81(1) is found provided
those restrictive effects are inherent in the pursuit of legitimate objectives.51 Both
approaches have important implications for the structure of Article 81: allowing
practices to escape subjection to Article 81(1) curtails the importance of Article
81(3), which affects the way arguments about the economics of competition are
loaded into Article 81 cases, as well as affecting more practical matters such as the
burden of proof. In principle, however, these lines of case law are capable of being
treated as analytically distinct.52 The fear generated by the second approach, but
not the first, is that Wouters may cause the interpretation of Article 81(1) to
become infected by all manner of obscure ‘non-economic’ values. The Court has
not used Meca Medina to provide clear guidance on that broader debate about the
future of Article 81(1), which has important descriptive and normative dimensions
that will not be entered into here.53 Probably, however, Meca-Medina should not
be read as favouring a wider application of Wouters. The Court has run together
two analytically distinct lines of case law because in sport – but not necessarily
more generally – they are functionally equivalent. The heart of the legal analysis
asks whether the challenged rules, which exert a prejudicial economic effect on
those excluded from participation by them, are necessary to achieve legitimate
objectives. If so – but only if so – they do not infringe Article 81(1). In sports cases
it does not matter whether one’s conclusion is that there is no restriction of
competition or that there is a restriction of competition which is permitted.
Whichever line of analysis is followed, the result should be the same – context is
all. In fact, in accordance with the ‘convergence in outcome’ thesis advanced
above, the rules need to be assessed in the same contextually sensitive way
whichever Treaty provision they happen to be attacked under, and their capacity to
fall under Articles 49, 81 and 82 again reveals their unusual, if not quite sui
generis, quasi-regulatory nature. Wouters is fit for the purpose of examining how
the law should treat sporting rules that define the nature of the activity but have an
impact on (would-be) participants, as it was fit for the purpose of dealing with
rules of the Dutch bar association in the case itself. But this does not mean it is
helpful as a general tool in the interpretation of Article 81 beyond cases involving
rules established by non-State actors to govern the conduct of a profession.

For the time being sport alone offers plenty of testing grounds. Using Meca-
Medina and Majcen one can conclude that there may be a restriction involved in

(Footnote 50 continued)
2006 the CFI treated that decision as a particular manifestation of a wider principle that insists
that an agreement be considered in its true context: ‘The examination required in the light of Art.
81(1) EC consists essentially in taking account of the impact of the agreement on existing and
potential competition – and the competition situation in the absence of the agreement –, those two
factors being intrinsically linked’ (Para. 71).
51 Para. 42, set out above (text attached to note 43), also Para. 45.
52 For an exploration of the nuances in the relevant case law, see Whish 2003, pp. 115–128.
53 See Odudu 2006; also, with different emphasis, Nazzini 2006; Loozen 2006, 28; Komninos
2004; De Vries 2006, especially pp. 189–198.
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the application of anti-doping rules, yet there need not be a violation of Article
81(1) when those rules are seen in their proper context as a guarantee of sport’s
pharmaceutical-free level playing field. So too, for example, agreeing fixtures in a
league would not be a ‘restriction’ on competition, but rather essential to its
organisation – though, by contrast, an agreement to sell rights to broadcast matches
in common is not essential and so is a restriction which can stand only if exempted
according to the orthodox criteria set out in Article 81(3).54 The Commission
placed heavy reliance on Wouters in its ENIC/UEFA decision,55 in which it
concluded that rules forbidding multiple ownership of football clubs suppressed
demand but were indispensable to the maintenance of a credible competition
marked by uncertainty as to the outcome of all matches. The Wouters formula has
therefore been used to allow the peculiar features of sport to inform the application
of the relevant legal rules. It fits! So for example this analytical framework can
cope satisfyingly with rules governing selection of individuals for teams –
restrictive but necessary56 -, rules framing transfer windows – restrictive but
necessary to create the conditions for fair competition, especially in the later stages
of a tournament,57 and rules limiting ticket sales for major events to particular
nationals or residents – restrictive and unnecessary, so unlawful.58 There is scope
too in debating whether ‘salary caps’ may be treated as restrictions on commercial
freedom that are nonetheless necessary in the delivery of a viable sporting com-
petition and therefore not restrictions within the meaning of EC trade law.59

Wouters, absorbed in Meca-Medina, is, in short, a statement of the conditional
autonomy of sports federations under Article 81. Moreover, as suggested above, it
is capable of application in a functionally comparable manner to provide routes
under other relevant provisions of EC trade law to ensure scope for continued
application of proper sporting practices. I do not suggest it is simple to discover
what rules are necessary for the effective organisation of sport, but I believe the
Wouters line of analysis ensures the right questions are asked.

14.8 The Oulmers Case: Putting Meca-Medina to the Test

Under FIFA’s rules governing the release of players for international representa-
tive matches, clubs must release players – their employees – for a defined period of
time and for a defined group of matches. The rules make no provision for the clubs

54 Dec. 2003/778 Champions League, OJ 2003 L 291/25, Paras. 125–131. Exemption pursuant
to Art. 81(3) was granted on the facts.
55 COMP 37.806 cited above at note 22.
56 Cases C-51/96 and C-191/97 Deliège v. Ligue de Judo, [2000] ECR I-2549.
57 Case C-176/96, Lehtonen et al. v. FRSB, [2000] ECR I-2681.
58 Dec. 2000/12 1998 Football World Cup cited above note 19.
59 Hornsby 2002, 142; Taylor and Newton 2003, 158.
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to receive payment. The clubs, not the national association nor the international
federations, are explicitly stated to be responsible for the purchase of insurance to
cover the risk that the player will be injured when playing for his country. Even if
the player is not injured, he will arrive back at his club tired. There is no question
of compensation for the club. This system seems imbalanced. Is it lawful?

Litigation is underway. In Belgium, Charleroi found that a highly promising
young player, Oulmers, returned seriously injured in November 2004 from inter-
national duty with his home country, Morocco. Charleroi’s fortunes on the field
slumped without their young star, while they continued to have to pay his wages.
They were entitled to no compensation. They brought a case before the Belgian
courts. They claimed damages from FIFA, alleging a violation of Article 82 EC.
The case was the subject of an intervention supportive of Charleroi’s case by the
G-14 group of 18 (!) major clubs, who pay the highest wages and consequently
have the largest incentive to procure adjustment of the current rules. FIFA, for its
part, enjoyed the support of interventions from over 50 continental and national
associations. In May 2006 the Tribunal de Commerce in Charleroi agreed to make
an Article 234 preliminary reference to Luxembourg.60 It brushed aside a number
of arguments advanced by football’s governing bodies, some involving technical
points of procedure, others of a more fundamental nature, some rooted in Belgian
law, others arising under EC law. The Tribunal concluded that as a matter of
Belgian public policy it would not defer to the jurisdictional exclusivity claimed
by FIFA for the Court of Arbitration in Sport – doubtless an important finding on a
point likely commonly to arise in such litigation. Of particular current relevance,
the Tribunal was asked to treat the rules as purely sporting in nature. It considered
the matter only briefly, and took the view that the complexity of the case law,
combined with the transnational importance of the issue under examination, made
this an appropriate case for referral to Luxembourg in search of an authoritative
uniform interpretation of EC law.

That the Court in Charleroi refused to set aside the commercial implications of
the rule, and proceeded to make a reference despite the ‘sporting’ context is
doubtless of tactical value to the clubs. However, in line with the case advanced in
this paper, this is not to make any assumption that the economic context overrides
the sporting. The point is that both value systems are involved. The test will be to
assess whether the player release rules survive being put to the test under EC law.
If they do not, the damages claim will proceed – raising in its turn some fiendishly
difficult questions of causation and quantification of loss in the context of an
activity as unpredictable as football.

And Wouters will surely supply the relevant framework for analysis in Lux-
embourg given its ready acceptance by the ECJ in Meca-Medina. Account must be
taken of

60 The ruling is available via the Tribunal’s website: www.tcch.be. The case is Pending Case
C-000/06, referred to the European Court by Tribunal de Commerce de Charleroi in May 2006.
For background, see Weatherill 2005B, 3.
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‘the overall context in which the decision of the association of undertakings was taken or
produces its effects. More particularly, account must be taken of its objectives. […] It has
then to be considered whether the consequential effects restrictive of competition are
inherent in the pursuit of those objectives’.

That needs to be adjusted to take account of the role of Article 82, but it is the
consistent assumption of this paper that the same basic analysis does and should
apply: that is, the essence of the inquiry asks whether the objectives pursued by the
practice can be met by measures which exert a less prejudicial impact on affected
parties. If so, the practice is unlawful – in Article 82 terms, it would not be
proportionate, nor could it be held to be objectively justified. EC law contains
nothing that calls into question the legitimacy of international football, and there is
nothing that would rule out a priori action taken by football governing bodies to
protect and promote international football. Nevertheless such measures would be
classic examples of measures taken for sporting reasons which also have economic
effects for those clubs which get their players back in a state of disrepair. If clubs
were free to choose whether to release players, international football would be
reduced to a competition dependent on the whims of clubs. So mandatory player
release seems indispensable if international football is to survive. But is this
system of mandatory player release necessary to achieve that end? I suspect that
just as in Bosman the Court was prepared to hold that a transfer system could be
justified (perhaps of the type that has been subsequently introduced61) but it would
not accept the particular transfer system under attack in the case, so too in Oulmers
the Court will conclude that a mandatory player release system is justifiable but
that this one is not.

International football is extraordinarily lucrative, yet the clubs, who provide the
players, their often highly-paid employees, as indispensable resources to adorn the
major tournaments receive no direct financial benefit. Any advantage they receive
arrives only indirectly, via proceeds transferred to the national association of
which they are a member. Football’s ‘pyramid’ structure of governance rules out
any direct formal contact between clubs and international governing bodies,
instead routing the representation of club interests through national associations.
One may also note that there is an element of competition at stake. International
football tournaments are to some extent in the same market as club competitions
when one considers potential interest from broadcasters and sponsors. So clubs are
required to provide a free resource, the players, to an undertaking that is at least in
part seeking to make profits from exactly the same sources on which the clubs
would wish to draw. One would certainly not find this in a normal industry. Sport
truly is special.

The crispest objection to the system is that mandatory player release is nec-
essary – but not in a form that leaves clubs uncompensated. The arrangements can
be treated as compatible with EC law only provided clubs are allowed to defray at

61 A revised version has been subsequently introduced – see Dabscheck 2004, 69 – though it too
may be vulnerable to legal challenge, e.g., Drolet 2006, 66.
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least part, if not all, of the cost of paying their players while they are absent on
international duty by being allowed access to the pot of gold accumulated by the
organisation of international football tournaments.

I find this convincing. Admittedly, exposure to a wider audience watching
international representative football raises the value of the player to the club, so
clubs conceivably acquire an indirect benefit from international football. But that
is no reason for arguing for a system of mandatory uncompensated release of the
extreme type that currently prevails. It is merely a basis for considering whether
players’ wages need not be paid in full out of the proceeds of international football.
Similarly, although it is true that international bodies, unlike the clubs, have
responsibilities to nurture the game throughout the world by sharing money raised
from international tournaments, it is submitted that this too seems a plausible
reason for running a system in which clubs cannot raid the entirety of the income
generated by international football, not a good reason for denying the clubs any
share in the money.

An apparently more promising argument would assert that some national
associations are too poor to compensate clubs. This would mean that such asso-
ciations would simply not pick highly-paid players. Countries would field teams
that would not reflect their true strength, and the pattern of international compe-
titions would be distorted. However, one could respond that international gov-
erning bodies could cope with this by establishing a revenue pool into which a
slice of profits from international competitions could be paid before distribution to
individual countries, and from which clubs could be compensated. Rich countries
would subsidise poor countries from profits made through international football –
at present clubs subsidise all countries despite taking no profits from international
football. Is this feasible? Are there impediments to making such arrangements?
That would require close analysis of the way that the industry works, and could
work. The point is that it is precisely this inquiry that would and should follow
from the adoption of the Wouters formula, absorbed in Meca-Medina, as the basis
for the legal investigation. That the (mandatory, uncompensated) player release
rules are of sporting interest in no way immunises them from review. Demon-
strating that their prejudicial economic effect is essential in order to preserve the
activity of international football is the way to secure free rein under EC law.

Moreover there is a procedural dimension to the submission that the current
arrangements violate Article 82 EC. There is support in EC law for the case that
sporting bodies’ conditional autonomy in setting rules to govern the game depends
on something more democratic than the ‘pyramid’. Soft law material pertaining to
sport issued at EU level has been a common feature of the last few years and the
Court has made clear in Deliège and in Lehtonen,62 this material is apt for citation
in exploring the nature and scope of the relevant EC rules. The Declaration
attached to the Nice Treaty includes consideration of the Role of sports

62 Cases C-51/96 and 191/97 cited above at note 56, Paras. 41–42 of the judgment; Case C-176/
96 cited above at note 57, Paras. 32–33 of the judgment.
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federations. It refers inter alia to the need ‘for a democratic and transparent
method of operation’ and ‘a form of organisation providing a guarantee of sporting
cohesion and participatory democracy’. Insistence on the virtues of participation
chimes with the broader agenda mapped by the Commission in its 2001 White
Paper on European Governance.63 It is perfectly possible to argue that football’s
neglect of these broad recommendations of transparent and participatory gover-
nance serves as a powerful reason for arguing that practices imposed on clubs fall
foul of EC law. It is not necessary for the federations to exclude direct input by
clubs. A committee representing a wider range of affected interests could readily
be set up to determine the balance of rights and obligations in this matter. By
formalising dialogue between transnational governing bodies and clubs-as-
employers this, of course, would challenge the pure lines of the organisational
‘pyramid’, an argument that has purchase in other contexts, such as the aspirations
of the clubs to acquire a more direct role in the management of club tournaments
such as UEFA’s Champions League. It is no secret that the Oulmers litigation is an
element in a broader political strategy pursued by richer clubs eager for a louder
voice in the game’s governance.

It is submitted that the rules governing mandatory uncompensated player
release go too far, both in substance and in the exclusionary way they are agreed
and administered. Large profits are made through international football, and it is
abusive for federations to enforce rules which allow them to take the benefit while
imposing the burden of supplying players on the clubs. One could readily imagine
an adjusted and potentially lawful system involving an obligation to release
players imposed on clubs with corresponding obligations imposed on the gov-
erning bodies to provide compensation (inter alia to take account of the element of
market competition for broadcasting and sponsorship money which is also at stake
in this matter of regulation). The gratifying point of this paper is that the ECJ in
Meca-Medina and Majcen has prepared the ground for Oulmers to be decided with
due recognition for both the sporting and the economic context of the player
release rules, and has set aside the unhelpful separation between the spheres
clumsily attempted by the CFI.

14.9 Conclusion

Using Wouters does not unlock the door to simple answers to the several
conundrums that surround the application of EC law to sport. But it prevents
intellectually wasteful arguments at the slippery margin between sport and the
economy. The principal virtue of Wouters is that it brings the right questions
centre-stage in the legal analysis. Most of all, Meca-Medina and Majcen seems to
have brought to an end the practical value to sports bodies of arguing that their

63 COM (2001) 428.
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rules are of ‘purely sporting interest’. This will be true only in trivial circum-
stances where one scarcely imagine litigation being pursued. Instead the emphasis
will be on whether rules, carrying economic impact, produce consequential
restrictive effects which are inherent in the pursuit of their objectives. If so, but
only if so, they escape prohibition under Article 81(1). The same point, delivered
in slightly different vocabulary and in relation to Article 39 not Article 81, is found
in the Court’s judgment in Bosman which accepts as ‘legitimate’ the perceived
sports-specific anxiety to maintain a balance between clubs by preserving a certain
degree of equality and uncertainty as to results and to encourage the recruitment
and training of young players.64 And in Deliège, an Article 49 case, the Court
accepted that selection rules limited the number of participants in a tournament,
but were ‘inherent’ in the event’s organisation.65 Such rules are not beyond the
reach of the Treaty, but they are not incompatible with its requirements. But, as
Meca-Medina itself shows, there remains scope for sport to protect its right to
assert internal expertise in taking decisions that have both sporting and economic
implications. The ECJ has collapsed the idea that there are purely sporting prac-
tices unaffected by EC law despite their economic effect, but it has not refused to
accept that sport is special. Its message to governing bodies – explain how!
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Chapter 15
On Overlapping Legal Orders:
What is the ‘Purely Sporting’ Rule?
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15.1 Introduction

This paper examines the overlap of two legal orders. One is the legal order
established by the EC Treaty. The other is the legal order which governs sport – a
set of rules established by sports federations whose decisions have such profound
consequences for the functioning of sport that it is not misleading to label them
‘law’ despite their formal source as private arrangements. Put another way, this
paper’s concern is to explore the relationship between EC law as a basis for
controlling sport from ‘outside’ and the network of governance which regulates
sport from ‘within’.

In practice, examination of this overlap has typically been inflamed by the
anxiety of sports bodies to keep EC law (and other forms of public control) at bay.
Appeals to respect sporting autonomy – meaning that there should no overlap of
legal orders, but rather clean separation – are commonplace. And there is a basis in
the EC Treaty for advocating such a division. The EC Treaty does not refer to sport
at all. It is therefore not constitutionally competent to adopt legislation with the

First published in: B. Bogusz, A.J. Cygan and E.M. Szyszczak eds., The Regulation of Sport in
the European Union. Cheltenham, Edward Elgar 2007, pp. 48–73.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_15,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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explicit aim of regulating sport. And yet the plea to keep sport free from EC law’s
intrusion is readily contested. The EC Treaty contains provisions that exert a broad
control over the functioning of the economy – most significantly, the provisions on
free movement of persons and services and the rules on competition. Since sport
has an (increasingly prominent) economic dimension, these Treaty rules have been
used to assert a basis for supervising sporting practices. In this way EC law has
overlapped with ‘internal’ sports law.

But are there at least some practices which are ‘purely sporting’ in nature and
therefore immune from EC law’s overlap with sport? Where sports rules are found
to fall within EC law’s grip, how then to secure a reconciliation between the
peculiar demands of sports governance and the economic objectives mapped out
by the EC Treaty? How can EC law show sensitivity to the interests that motivate
sports federations given that its foundational document, the Treaty, is barren of
sports-specific policy articulation? These questions invite both constitutional and
substantive inquiry. This paper seeks to provide an account of the development of
the practice of the Court and the Commission, and in particular it shows how the
current approach is strongly to assert the unavoidable overlap between EC law and
‘internal’ sports law, but to ensure that the area of overlap is nourished by
appreciation that in some respects ‘sport is special’.

15.2 The Challenge of the ‘Purely Sporting’ Rule

In Walrave and Koch v Union Cycliste Internationale, the first case involving sport
to reach the European Court,1 the Court stated that the practice of sport is subject to
Community law ‘in so far as it constitutes an economic activity within the meaning
of Article 2 of the Treaty’. This approach was followed in Donà v Mantero,2

vigorously adopted by the European Court in Bosman3 and confirmed most recently
in Meca-Medina and Majcen.4 This is settled law and it is, in fact, no more than a
reflection of the constitutionally fundamental point rooted in Article 5(1) EC that
the EC enjoys no general regulatory competence. But what really does this mean?
How does one determine whether a particular sporting practice falls or does not fall
within the scope of the Treaty? And then, if it does, how does its compatibility with
the Treaty fall to be assessed, given the absence in the Treaty of any explicit
articulation of the intended relationship between EC trade law and sport?

Walrave and Koch set EC sports law’s ball rolling and the judgment still deserves
careful attention.5 The case involved nationality-based discrimination, which one

1 Case 36/74 [1974] ECR 1405.
2 Case 13/76 [1976] ECR 1333.
3 Case C-415/93 [1995] ECR I-4921.
4 Case C-519/04P judgment of 18 July 2006, para. 22.
5 Case 36/74 cited above fn. 1.
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would normally assume to fall foul of (what is now) Article 12 EC’s prohibition of
such practices. However, the Court treated the composition of national sports teams
as unaffected by the prohibition where their formation is ‘a question of purely
sporting interest and as such has nothing to do with economic activity’. In Donà v
Mantero6 the Court held that the Treaty provisions governing free movement do not
prevent practices that exclude foreign players from certain matches for ‘reasons
which are not of an economic nature’ and which are ‘of sporting interest only’. In
Bosman7 the Court, citing its judgment in Donà, again adopted this formula, but,
reflecting the insistence found in the Walrave judgment and repeated subsequently
that this ‘restriction on the scope of the provisions in question must however remain
limited to its proper objective’, offered confirmation that the Court will patrol the
limits of the autonomy granted to sports federations to set rules undisturbed by the
demands of EC law. In Bosman the Court refused to accept that nationality-based
restrictions in club football, as distinct from representative international football,
constituted legitimate rules of sporting interest.8 It concluded that they fell within
the scope of, and violated the requirements of, the EC Treaty.

But precisely why was the Court prepared to find that selection policies for
national representative teams escaped condemnation under EC law? In Walrave
and Koch the Court referred to ‘a question of purely sporting interest’ which ‘as
such has nothing to do with economic activity’. This, however, is an awkward
formulation. Perhaps there are some such rules which are beyond the reach of the
Treaty – the detail of the offside rule perhaps, the height of the goalposts or the
length of a match – but most rules of sporting interest are not purely of sporting
interest, they also impinge on economic activity. In practice, the Court’s consistent
insistence that any restriction on the scope of the Treaty provisions in question
must remain limited to its proper objective has helped to contain inflated claims to
sporting autonomy via this unhappy ‘purely sporting interest’ formula. But
Walrave and Koch, as the source of the Court’s treatment of the overlap between
EC law and ‘internal’ sports law, embedded into the jurisprudence an unfortunate
suggestion of clean separation between rules of ‘purely sporting interest’ and rules
with an economic impact. It is most of all the word purely that is apt to mislead.
In reality the two spheres commonly overlap, for most sporting rules are of
sporting interest and they also exert an economic impact.

Subsequent case law and Commission practice has tended to reflect this
unstable claim to a separation between the sporting and the economic sphere,
while groping for legal formulae that would give space for sport to assert its
particular requirements even where their promotion has detrimental economic
consequences for individuals.

In this vein, in Bosman the Court shrewdly referred to ‘the difficulty of severing
the economic aspects from the sporting aspects of football’, but then added – rather

6 Case 13/76 cited above fn. 2.
7 Case C-415/93 cited above fn. 3.
8 See also Case C-438/00 Deutscher Handballbund eV. v Kolpak [2003] ECR I-4135.
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unhelpfully – ‘that the provisions of Community law concerning freedom of
movement of persons and of provision of services do not preclude rules or prac-
tices justified on non-economic grounds which relate to the particular nature and
context of certain matches’. Although it is plain that the Court is in general terms
doing what it did in Walrave and Koch and accepting there is an area of sporting
autonomy free of interference by EC law, in strict constitutional terms this
statement is not easily understood. In particular, if the justification is non-
economic, is this to say (with AG Lenz in his Opinion) that the matter falls outwith
the scope of the Treaty altogether – in which case ‘justification’ is not the correct
term? Or is that the rules have an economic effect and fall within the scope of the
Treaty but are not condemned by it because they also have virtuous non-economic
(sporting) effects – in which case the precise legal source of this justification could
helpfully have been made plain?

Advocate General Warner in Walrave and Koch had it right when he asserted
robustly that the permissibility under Community law of national sporting teams is no
more than a simple matter of common sense. But in law, of course, we crave a more
precise explanation of why the Treaty does not bite. In Bosman it was not forth-
coming. Still, painstaking textual analysis is probably of only limited value – and, to
satisfy, would in any event require examination of the judgment in other languages –
because the awkward course chosen by the Court is a reflection of the Treaty’s own
inadequacies in failing to set out how sport overlaps with EC trade law. More broadly
still, the whole rich literature exploring the concept of EC sports law and policy
strives to show how the institutions of the EU seek to piece together a coherent
approach against a Treaty background which is barren of sports-specific material and
reveals how EC law, by empowering a range of actors, tends to erode the self-
regulatory paradigm which has for so long been dominant in sports governance.9

Deliege concerned selection of individual athletes (in casu, judokas) for
international competition.10 Participation was not open. One had to be chosen by
the national federation. If one was not chosen, one’s economic interests would be
damaged. Could EC law be used to attack the selection decision? This was a
classic case which brought the basic organisational structure of sport into contact
with the economic interests of participants. The Court stated that selection rules
‘inevitably have the effect of limiting the number of participants in a tournament’
but that ‘such a limitation is inherent in the conduct of an international high-level
sports event, which necessarily involves certain selection rules or criteria being
adopted’.11 Accordingly the rules did not in themselves constitute a restriction on
the freedom to provide services prohibited by Article 49.

Deliege is important for its acceptance that a rule cannot be placed outwith the
Treaty simply through incantation of the magic words, ‘purely sporting rule’. Rather

9 E.g. Parrish 2003; Greenfield and Osborn 2000; Barani 2005, 42; Van den Bogaert and
Vermeersch 2006.
10 Cases C-51/96 & C-191/97 Deliege v Ligue de Judo [2000] ECR I-2549.
11 Para. 64 of the judgment.
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the economic impact must be taken into account but even where there is detrimental
effect felt by an individual sportsman that does not mean the rule are incompatible
with EC law. The Deliege judgment is respectful of sporting autonomy, but
according to reasoning which treats EC law and ‘internal’ sports law as overlapping.

The Commission has adopted a functionally comparable approach in its appli-
cation of Article 81 to sport. In Champions League it accepted that agreeing fixtures
in a league would not be a ‘restriction’ on competition, but rather a process essential
to its effective organisation. However, by contrast, an agreement to sell rights to
broadcast matches in common is not essential to the league’s functioning, because
individual selling by clubs is perfectly possible (though doubtless less convenient and
lucrative). So collective selling is a restriction on competition within the meaning of
Article 81(1) and it damages the economic interests of, in particular, broadcasters
denied a market populated by competing individual sellers. So an agreement to sell
rights in common can stand only if exempted according to the orthodox criteria set out
in Article 81(3).12 The Commission also took account of sport’s peculiar economics
in its ENIC/UEFA decision,13 in which it concluded that rules forbidding multiple
ownership of football clubs suppressed demand but were indispensable to the
maintenance of a credible competition marked by uncertainty as to the outcome of all
matches. A competition’s basic appeal would be shattered were consumers to suspect
the clubs were not true rivals. So Article 81 did not forbid sports rules confining
individuals to ownership and control of one club only. The principal message here is
that sporting practices typically have an economic effect and that accordingly they
cannot be sealed off from the expectations of EC law – but within the area of overlap
between EC law and ‘internal’ sports law there is room for recognition of the par-
ticular needs of sport, which may admittedly differ from ‘normal’ industries.14

15.3 Meca-Medina and Majcen: The State of the Art
in EC Sports Law

The case law has now moved on to a firmer footing – or, at least, since even in
Luxembourg one swallow does not make a summer, what may prove to be a firmer
footing. In Meca-Medina and Majcen v Commission, a decision of July 2006,15

the Court offered a significantly adjusted analysis when compared with its earlier
rulings. This ruling abandons the notion of the ‘purely sporting rule’ which has an
economic effect yet automatically falls outwith the reach of the EC Treaty. It
reveals that denial of overlap between rules of both a sporting nature and of an

12 Dec 2003/778 Champions League [2003] O.J. L291/25, paras. 125–131. Exemption pursuant
to Art 81(3) was granted on the facts.
13 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
14 For economic analysis, see e.g. Dobson and Goddard 2001; Rosen and Sanderson 2001, F47;
Buzzacchi, Szymanski and Valletti 2003, 167.
15 Case C-519/04 P judgment of 18 July 2006.
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economic nature is not sustainable. But in the area of overlap sport’s special
concerns should be carefully and sensitively fed into the analysis.

The straightforward fact pattern of the case illuminates the sensitive issues at stake
when sport and the law collide. The applicants were professional swimmers. They had
failed a drug test administered as part of the overall control exercised over the sport by
FINA, swimming’s governing body. Consequently they had been deprived of their
means of making a living by a ban from competition which, after an appeal, was set at
two years in duration. So the economic detriment of the action taken against them was
plain. And yet this was clearly not only a matter of economics. Sport is based on fair
play – it is structured around rules which define the essence of the endeavour. Keeping
out drug cheats has an undeniable economic context, but at the same time it is an
existential choice: sport is only sport if there is a level playing field for competitors.

The swimmers complained to the Commission that the anti-doping arrangements
that had led to their exclusion from the sport constituted a violation of the Treaty
competition rules. The Commission decided to reject their complaint.16 The
swimmers applied to the Court of First Instance (CFI) for annulment of the Com-
mission’s decision to reject their complaint. But the CFI rejected their application.17

In Meca-Medina and Majcen the CFI did the law a great service by making
unpersuasive use of the notion that a rule may be of purely sporting interest and
therefore non-economic with the result that it escapes the application of EC law.
Reliance on this unconvincing cleavage between sport and the economy provoked
the European Court of Justice (ECJ) in July 2006 to correct the development of the
law and to find (what I consider to be) the right path. The ECJ set aside the CFI’s
judgment – though it still concluded that the swimmers’ application for annulment of
the Commission decision had to fail. Of more profound importance than the outcome
of the litigation at hand, the ECJ’s ruling is significant for taking a much less
generous approach to the scope of sporting autonomy to apply rules with economic
effects than had been admitted by the CFI. The ECJ judgment is readily capable of
being read as having extinguished the notion that EC law recognises and therefore
leaves untouched the ‘purely sporting rule’, at least where such a rule has economic
consequence. Meca-Medina and Majcen, then, is a landmark judgment.

It is worth dwelling briefly on the approach taken by the CFI, even if it has now
been set aside by the ECJ, because it illuminates the complexity of the overlap
between EC law and ‘internal’ sports law.18 In Meca-Medina and Majcen v Com-
mission19 the CFI began by repeating the orthodox judicial view that sport is subject
to Community law only in so far as it constitutes an economic activity within the
meaning of Article 2 EC.20 It then attempted to insist that anti-doping rules concern
exclusively non-economic aspects of sport, designed to preserve ‘noble

16 COMP 38.158, 1 August 2002.
17 Case T-313/02 [2004] ECR II-3291.
18 For criticism of the CFI judgment, see Weatherill 2005A, 416.
19 Case T-313/02 [2004] ECR II-3291.
20 Para. 37.
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competition’21 and therefore outwith the scope of the EC Treaty. This led it into
intellectually murky alleyways. At paragraph 41 the CFI referred to ‘purely sporting
rules, that is to say rules concerning questions of purely sporting interest and, as
such, having nothing to do with economic activity’ and juxtaposed this to a
description of ‘regulations, which relate to the particular nature and context of
sporting events, are inherent in the organisation and proper conduct of sporting
competition and cannot be regarded as constituting a restriction on the Community
rules on the freedom of movement of workers and the freedom to provide services’.
But this is to conflate two different points. Perhaps there is a (small) category of
purely sporting rules unassociated with economic activity, but regulations inherent
in the organisation and proper conduct of sporting competition form a much larger
category in which economic effect is commonly present. Similarly at paragraph 44
the CFI observed that the ‘the campaign against doping does not pursue any eco-
nomic objective’. That may not be true, for the CFI itself refers at paragraph 57 to the
economic value of a ‘clean’ sport to its organisers, but even if true, this is not of itself
a reason for locating that campaign outside the Treaty. Anti-doping rules certainly
have economic effects on those found to have contravened them. Attempts to present
such rules as ‘sporting’ and not ‘economic’ are unhelpful. They are both.

The notion that there is in principle a separation between sporting rules (which
escape the scope of application of EC law) and rules of an economic nature (which
do not) reflects the nature of the EC as an institution possessing a set of attributed
competences, of which sport is not one.22 This, in fact, is the core of the ‘no
overlap’ thesis – there is sports governance and there is EC law, and there is no
overlap between the two. But the implications of sporting activity leak beyond
what the CFI labels ‘noble competition’ and are commonly economically highly
significant; while EC law, though not explicitly targeted on sport by the Treaty,
has a broad functional reach because so few activities exert no economic impact.
The CFI’s attempt in Meca Medina to assert ‘no overlap’ was doubtless a source of
delight to sports federations, for such an analysis maximises the room for sporting
autonomy, but it is constitutionally deeply unconvincing. Rules governing the
composition of national sports teams or the conduct of anti-doping controls may
plausibly define the nature of sporting competition, in the sense that the very
existence of sporting endeavour is undermined without such rules. They are
sporting rules. But they are not purely sporting rules. They visibly have economic
repercussions (for players most of all). What is really at stake is not a group of
sporting rules and a separate group of economic rules, but rather a group of
sporting rules which carry economic implications and which therefore fall for
assessment, but not necessarily condemnation, under EC trade law.

This was the approach preferred by the ECJ on appeal. It is, of course, one
which embraces the overlap of legal orders, that of the EC and that arranged by

21 Para. 49.
22 Article 5(1) EC, vigorously applied by the Court in Case C-376/98 Germany v Parliament and
Council [2000] ECR I-8419 in finding the ‘Tobacco Advertising’ Directive invalid.
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sports federations. In Meca-Medina and Majcen v Commission the ECJ dismissed
the swimmers’ application for annulment of the Commission Decision rejecting
their complaint, but it corrected the legal analysis put forward the CFI.23

The ECJ began by adding Meca-Medina to the list of cases in which it has
asserted that ‘sport is subject to Community law in so far as it constitutes an
economic activity within the meaning of Article 2 EC’. It added that the prohi-
bitions contained in Articles 39 and 49 EC ‘do not affect rules concerning ques-
tions which are of purely sporting interest and, as such, have nothing to do with
economic activity’, citing Walrave and Koch. It then referred to ‘the difficulty of
severing the economic aspects from the sporting aspects of a sport’ (which of
course derives from Bosman though that ruling is not cited in connection with this
phrase), confirming its view that the free movement provisions ‘do not preclude
rules or practices justified on non-economic grounds which relate to the particular
nature and context of certain sporting events’, adding in line with long-standing
judicial practice that such a restriction on the scope of the provisions in question
must remain limited to its proper objective.

The Court then stated that ‘the mere fact that a rule is purely sporting in nature
does not have the effect of removing from the scope of the Treaty the person engaging
in the activity governed by that rule or the body which has laid it down’.24 And if the
sporting activity in question falls within the scope of the Treaty, the rules which
govern that activity must satisfy the requirements of the Treaty ‘which, in particular,
seek to ensure freedom of movement for workers, freedom of establishment, freedom
to provide services, or competition’.25 It is most likely this part of the judgment which
carries most long-term significance. It is a rejection of the notion that a ‘purely
sporting’ rule is of itself apt escape the scope of application of the Treaty and
therefore does not need to comply with the expectations of EC trade law. The
equivocation of Walrave and Koch is abandoned. This part of the judgment is instead,
I believe, an embrace of the ‘overlap’ analysis - an admission that a practice may be of
a sporting nature - and perhaps even ‘purely sporting’ in intent – but that it must be
tested against the demands of EC trade law where it exerts economic effects.26

The CFI was adjudged to have made an error of law in assuming that purely
sporting rules which have nothing to do with economic activity and which therefore do
not fall within the scope of Articles 39 EC and 49 EC equally have nothing to do
with the economic relationships of competition, with the result that they also do not
fall within the scope of Articles 81 EC and 82 EC. Instead the specific requirements of
Articles 81 and 82 should be considered. In the absence of such analysis, the contested
judgment was therefore set aside. However, the ECJ did not remit the case to the

23 Case C-519/04 P cited above in fn. 15.
24 Para. 27.
25 Para. 28.
26 Note that another implication of the ECJ’s approach, in contrast to that of the CFI, is a
strengthening of the argument that EC has a competence to develop a legislative approach in the
area of anti-doping: cf Vermeersch 2006. It is, of course, open to question how useful the exercise
of any such EC competence might be.
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CFI. In accordance with Article 61 of the Statute of the Court of Justice, it felt it
appropriate to give judgment on the substance of the appellants’ claims for annulment
of the Commission decision rejecting their complaint. And it rejected their applica-
tion. It took the view that the general objective of the rules was to combat doping in
order for competitive sport to be conducted on a fair basis; and the effect of penalties
on athletes’ freedom of action must be considered to be inherent in the anti-doping
rules. Restrictions must be limited to what is necessary to ensure the proper conduct of
competitive sport, and this relates to both defining the crime of doping and selecting
penalties.27 An excessive intervention into an athlete’s freedom would generate
unlawful adverse effects on competition28 but in the case the appellants had failed to
establish that the Commission made a manifest error of assessment in finding the rules
on quantities of permitted nandrolone to be justified. Nor, in the absence of pleading
by the appellants, would it treat the penalties imposed as excessive. The Court is wary
of questioning the expertise practised by sports federations, a caution which is typical
of a court or tribunal in sports cases29 – but it will not place such practices beyond the
scope of judicial review as a matter of principle.30 The Court considered that the rules
did not constitute a restriction of competition incompatible with the common market,
within the meaning of Article 81 EC, since they pursued a legitimate objective and
were no more restrictive than was necessary to achieve it.31

So the swimmers lost. But it is crucial for the development of the law that they
lost not because the rules were treated as ‘purely sporting’ in nature and therefore
immune from EC law’s overlap. Put another way, EC law affords sporting bodies a
conditional autonomy. FINA’s anti-doping law and practice met the conditions
and so the ban on the swimmers was not upset.

15.4 Fitting Meca-Medina and Majcen into the Framework
of EC Trade Law

In Meca-Medina and Majcen the ECJ was prepared in principle to put sporting
practices to the test under Article 81 – but it was also prepared to invest that test
with recognition of the particular context in which sport is organised. So EC trade
law overlaps with ‘internal’ sports law - but it absorbs, albeit not uncritically, the
special expectations of sports governance.

27 Para. 48.
28 Para. 47.
29 Cf. Foster 2005.
30 Of course in Europe there is a great diversity in the approaches chosen at national level: e.g.
for refusal under English law to employ public law principles as a basis of review of decisions of
sporting bodies see R v Disciplinary Committee of the Jockey Club ex parte Aga Khan [1993] 1
WLR 909.
31 Para. 45.
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In reaching this conclusion the ECJ was not creating a walled garden of EC
sports competition law. Quite the contrary: it connected its analysis to existing
precedents in the interpretation of Article 81 which have no material association
with the sports sector. The ECJ stated that:

‘the compatibility of rules with the Community rules on competition cannot be assessed in
the abstract (see, to this effect, Case C-250/92 DLG [1994] ECR I-5641, paragraph 31).
Not every agreement between undertakings or every decision of an association of
undertakings which restricts the freedom of action of the parties or of one of them
necessarily falls within the prohibition laid down in Article 81(1) EC. For the purposes of
application of that provision to a particular case, account must first of all be taken of the
overall context in which the decision of the association of undertakings was taken or
produces its effects and, more specifically, of its objectives. It has then to be considered
whether the consequential effects restrictive of competition are inherent in the pursuit of
those objectives (Wouters and Others, paragraph 97) and are proportionate to them’.32

Anti-doping rules cannot simply be excluded from the scope of review pursuant
to EC competition law by reference to their role in ensuring fair play. They must
be examined in their proper context, including recognition of their economic
effect. But placing the rules within the ambit of the Treaty does not mean they will
be forbidden by it. The general objective of the rules was to combat doping in
order for competitive sport to be conducted on a fair basis; and the effect of
penalties on athletes’ freedom of action must be considered to be inherent in the
anti-doping rules. This contextual examination of the rules was crucial in the
Court’s conclusion that rules affected the athletes’ freedom of action but that they
did not constitute a restriction of competition incompatible with the common
market within the meaning of Article 81(1) EC.

The linkage made in Meca-Medina and Majcen to the judgment in Wouters33 is
of potentially immense significance. Wouters too is an ‘overlap judgment’. It had
nothing whatsoever to do with sport. The Court was asked to consider the com-
patibility with Article 81 EC of a Dutch rule forbidding the creation of multi-
disciplinary partnerships involving barristers and accountants. The Court took the
view that the national rule ‘has an adverse effect on competition and may affect
trade between Member States’.34 A multi-disciplinary partnership could offer a
wider range of services, as well as benefiting from economies of scale generating
cost reductions. The prohibition was therefore liable to limit production and
technical development within the meaning of (what is now) Article 81(1)(b) EC.

Having found unambiguously that the ‘rules restrict competition’,35 the Court
proceeded to state that for the purposes of application of Article 81 account must
‘be taken of the overall context in which the decision of the association of
undertakings was taken or produces its effects. More particularly, account must be

32 Para. 42.
33 Case C-309/99 J.C.J. Wouters, J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v
Algemene Raad van de Nederlandse Orde van Advocaten [2002] ECR I-1577.
34 Para. 86 of the judgment.
35 Para. 94.
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taken of its objectives …. It has then to be considered whether the consequential
effects restrictive of competition are inherent in the pursuit of those objectives.36

Here, the purpose of the rules prohibiting partnerships between barristers and
accountants was to guarantee the independence and loyalty to the client of members
of the Bar as part of a broader concern to secure the sound administration of justice.
Though there were – the Court repeated – ‘effects restrictive of competition’37 they
did not go beyond what was necessary in order to ensure the proper functioning of
the legal profession in the Netherlands. There was no breach of Article 81.

The statement of principle that the notion of a restriction falling within Article
81(1) must be assessed in context is readily capable of broader application. In the
case of sport, the reasoning in Wouters invites an argument that the overall context
in which sports regulation occurs, built around pursuit of a broad objective of fair
competition, produces effects which though apparently restrictive of competition
are nonetheless inherent in the pursuit of those objectives and therefore permitted.
This is the route chosen by the ECJ in Meca-Medina and Majcen.

In fact, in Meca-Medina and Majcen the Commission had explicitly quoted the
judgment in Wouters in its Decision.38 It concluded that there could be no true sport
without anti-doping controls and that accordingly there was no breach of Article
81.39 By contrast, the CFI had sidelined Wouters for reasons that were logical once it
had chosen to analyse the anti-doping rules as ‘purely sporting’. The CFI considered
that Wouters concerned ‘market conduct’, an ‘essentially economic activity, that of
lawyers’. Anti-doping cannot be likened to market conduct without distorting the
nature of sport, which ‘in its very essence … has nothing to do with any economic
consideration’.40 The Commission’s reliance on Wouters was, however, not fatal to
the validity of its Decision, largely because the Commission persuaded the CFI at the
oral hearing that this was an analysis performed ‘in the alternative’ or more ‘for the
sake of completeness’.41 The core of the Commission’s approach was to find anti-
doping rules ‘purely sporting’ in nature, a conclusion of which the CFI approved, as
an aspect of its basic refusal to accept that EC trade law ‘overlaps’ with sporting
practice. But in Meca-Medina this approach was not accepted by the ECJ in the part
of the judgment that will carry most important long-term resonance. As mentioned, at
paragraph 27 the ECJ states that ‘the mere fact that a rule is purely sporting in nature
does not have the effect of removing from the scope of the Treaty the person engaging
in the activity governed by that rule or the body which has laid it down’. In its
treatment of the substance of the application the ECJ does not even bother to mention
the ‘purely sporting’ rule. A bold but sustainable interpretation of the ECJ decision in

36 Para. 97.
37 Para. 110.
38 Cited above, fn. 16, p. 10.
39 Under a similar analysis, nor, in my view, would there be a breach of the free movement
provisions.
40 Para. 65 (CFI).
41 Para. 62 (CFI).
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Meca-Medina and Majcen would hold that the so-called rule of ‘purely sporting
interest’, originating in Walrave and Koch, has now been eliminated as a basis for
immunising sports rules which have an economic effect from review under EC law.
All that can be intended by the ‘purely sporting rule’ is a reference to the small
category of rules which govern sport but which are devoid of economic effect – such
as the offside rule and fixing the height of goalposts. In the unlikely event that such
rules were to provoke litigation, they would be found to lie outside the scope of the
EC Treaty.

So Wouters, absorbed by Meca-Medina, offers itself as the basis for under-
standing the scope of sporting autonomy permitted by Article 81 EC. There is an
overlap between EC law and ‘internal’ sports law but the peculiar demands of
the latter may be used to nourish a submission that an apparent restriction is nev-
ertheless an essential element in sports governance. This is roughly how Meca--
Medina itself was decided by the ECJ. Competition lawyers will certainly wish to
reflect on how far this reasoning stretches. In its judgment the ECJ moves seamlessly
between case law which insists that an agreed restriction on commercial freedom is
not to be treated as a restriction on competition within Article 81(1) provided it is
necessary to ensure that the relevant arrangements function properly42 and Wouters
itself, where a restriction of competition is acknowledged but no violation of Article
81(1) is found provided those restrictive effects are inherent in the pursuit of
legitimate objectives.43 Both approaches have important implications for the
structure of Article 81: allowing practices to escape subjection to Article 81(1)
curtails the importance of Article 81(3), which affects the way arguments about the
economics of competition are loaded into Article 81 cases, as well as affecting more
practical matters such as the burden of proof. In principle, however, these lines of
case law are capable of being treated as analytically distinct.44 The fear generated by
the second approach, but not the first, is that Wouters may cause the interpretation of
Article 81(1) to become infected by all manner of obscure ‘non-economic’ values.
The Court has not used Meca Medina to provide clear guidance on that broader
debate about the future of Article 81(1), which has important descriptive and nor-
mative dimensions that will not be entered into here, save only to note the deep
anxiety of some competition lawyers lest their field be polluted by hostile values.45

42 E.g. Case C-250/92 Gottrup Klim v DLB [1994] ECR I-5641, cited by the ECJ in para 42 of
Meca-Medina and Majcen. In Case T-328/03 O2 (Germany) v Commission judgment of 2 May
2006 the CFI treated that decision as a particular manifestation of a wider principle that insists
that an agreement be considered in its true context: ‘The examination required in the light of
Article 81(1) EC consists essentially in taking account of the impact of the agreement on existing
and potential competition … and the competition situation in the absence of the agreement …,
those two factors being intrinsically linked’ (para 71).
43 Para. 42 of the judgment, set out above (text attached to fn. 32), also para. 45.
44 For an exploration of the nuances in the relevant case law see Whish 2003, 115–128.
45 See e.g, with differing points of emphasis, Odudu 2006; Nazzini 2006, 497; Loozen 2006, 28;
Komninos 2004; De Vries 2006, esp. 189–198.
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These ‘overlap’ cases are deeply sensitive.46 Probably, however, Meca-Medina
should not be read as favouring a wider application of Wouters. The Court has run
together two analytically distinct lines of case law because in sport – but not nec-
essarily more generally – they are functionally equivalent. The heart of the legal
analysis asks whether the challenged rules, which exert a prejudicial economic effect
on those excluded from participation by them, are necessary to achieve legitimate
objectives. If so – but only if so – they do not infringe Article 81(1). In sports cases it
does not matter whether one’s conclusion is that there is no restriction of competition
or that there is a restriction of competition which is permitted. Whichever line of
analysis is followed, the result should be the same – context is all. Wouters is fit for
the purpose of examining how the law should treat sporting rules that define the
nature of the activity but have an impact on (would-be) participants, as it was fit for
the purpose of dealing with rules of the Dutch bar association in the case itself. But
this does not mean it is helpful as a general tool in the interpretation of Article 81
beyond cases involving rules established by non-State actors to govern the conduct
of a profession.

In fact, I believe that the rules of sporting federations need to be assessed in the
same contextually sensitive way whichever Treaty provision they happen to be
attacked under. The possibility that they fall under Articles 49, 81 and 82 again
reveals their unusual, if not quite sui generis, quasi-regulatory nature. For sport, I
submit that there should be a convergence between the economic law provisions of
the Treaty. But this claim requires some explanatory support.

Meca-Medina does not authoritatively decide that EC trade law generally
applies to sport under this ‘contextually sensitive’ reasoning. The case concerns
only Article 81 EC. Indeed the fact that the ECJ concluded that the CFI had made
an error of law in assuming that purely sporting rules which have nothing to do
with economic activity and which therefore do not fall within the scope of Articles
39 EC and 49 EC equally have nothing to do with the economic relationships of
competition, with the result that they also do not fall within the scope of Articles
81 EC and 82 EC, may be read as a firm rejection of any ‘convergence’ thesis.

Not so, in my view. It is submitted that the reasoning found in Meca-Medina is
apt for transplant to all the provisions of the Treaty that apply to sport. The ECJ in
Meca-Medina and Majcen rebukes the CFI for failing to separate out the different
detailed elements at stake in an analysis under Articles 39 and 49, on the one hand,
and Articles 81 and 82, on the other, but I do not think the ECJ is doing anything
more remarkable than drawing attention to the CFI’s neglect of possible detailed
differences between the provisions, which could encompass personal scope, need
for market analysis, the role of ‘internal situations’, burden of proof and so on.47

The ECJ is not making any deeper normative criticism of the convergence thesis.

46 Case C-67/96 Albany International [1999] ECR I-5751 is another important ‘overlap’ case,
dealing with social/labour market policy and competition policy.
47 So the ECJ, in paras 32–33, is merely drawing attention to the inadequacy of para 42 in the
CFI’s judgment.
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My own view is that it would be unsatisfactory for a practice that is treated
necessary for the organisation of sport under the free movement provisions then to
be condemned under the competition rules – and it would be equally unsatisfactory
for a practice that is treated necessary for the organisation of sport under the
competition rules to be found incompatible with the free movement provisions. In
my view there is and should be an ultimate functional comparability between the
inquiries conducted under these economic law provisions in order to discover the
scope of conditional autonomy properly allowed to sporting bodies. If rules are
shown to be necessary for the effective organisation of sport, then they are not
incompatible with EC trade law, whichever provision is invoked. And, as a cor-
ollary, where the restrictive effect trespasses beyond what is necessary to achieve
the rule’s proper objective, the basic Treaty prohibitions bite. So, by insisting on
sensitive appraisal of sporting rules in their proper context, I argue here for
‘convergence in outcome’ between free movement law and the competition rules.
And I share the view that there is a methodological comparability in the general
trend in EC economic law to allow a ‘softening’ of basic Treaty provisions by
reference to factors other than those expressly set out in the derogations contained
in the Treaty (Articles 30, 46 81(3)).48 So competition law overlaps with concerns
for the administration of justice and social policy just as free movement law
overlaps with consumer protection law,49 environmental law,50 social security and
welfare law,51 taxation52 and even the maintenance of public order and the safe-
guarding of internal security.53 Trade law is a rich mixture of regulatory concerns
and the dynamic project of economic integration compels the development of a
much more elaborate structuring of priorities than the skeletal terms of the Treaty
foresee.54 I think that in the case of sport this rich mixture should lead to ‘con-
vergence in outcome’ across the several relevant provisions of EC economic law,
and I do not think Meca-Medina is in any way inconsistent with that approach. In
fact, Meca-Medina’s acceptance that the anti-doping rules did not constitute a
restriction of competition incompatible with Article 81 EC, since they pursued a
legitimate objective, is functionally aligned with the Court’s Article 39 judgment
in Bosman which accepts as ‘legitimate’ the perceived sports-specific anxiety to
maintain a balance between clubs by preserving a certain degree of equality and

48 See Nazzini 2006, 497. Also on convergence, see Mortelmans 2001, 613. Cf Weatherill 2003,
51, 80–86; O’Loughlin 2003, 62.
49 E.g. Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein [1979] ECR
649; Case 382/87 Buet [1989] ECR 1235.
50 Case C-379/98 Preussen Elektra [2001] ECR I-2099.
51 Cf .e.g. Case C-512/03 J E J Blankaert judgment of 8 September 2005; Case C-372/04
ex parte Watts judgment of 16 May 2006, para 121.
52 Cf e.g. Case C-446/03 Marks and Spencer v Halsey judgment of 13 December 2005.
53 Case C-265/95 Commission v France [1997] ECR I-6959.
54 I argue that this is a reason for scepticism that the EU Charter effects a qualitative change in
EC trade law in Peers and Ward 2004, Ch. 7. For an extended investigation see De Vries 2006.
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uncertainty as to results and to encourage the recruitment and training of young
players55 and the finding in Deliege, an Article 49 case, that selection rules limited
the number of participants in a tournament, but were ‘inherent’ in the event’s
organisation.56 Such rules are not beyond the reach of the Treaty, but they are not
incompatible with its requirements.

15.5 The Impact of Meca-Medina and Majcen: Some Older
Decisions Viewed with the Advantage of Hindsight

Let us now revert to Walrave and Koch. The result is right, but the reasoning is
flawed. Let us now abandon the claim that selection policies for national repre-
sentative teams are rules of ‘purely sporting interest’. Instead the key to the ruling
is that economic effects of the rule are a necessary consequence of their contri-
bution to the structure of sports governance. So nationality rules governing the
composition of national representative teams do have an economic effect – by
confining the opportunities enjoyed by players to choose which country to play for,
by structuring international football in a way that appeals to spectators, sponsors
and so on - but they serve to define the very endeavour of international compe-
tition, the character of which would be destroyed without such rules. Whereas, by
contrast, nationality-based discrimination in club football has economic effects,
but the Court will not treat it as inherent in the organisation of the game and
therefore it is fatally exposed to the EC Treaty’s prohibition of nationality-based
discrimination contained in Article 12 as well as, in appropriate cases, other
prohibitions too (such as Article 39 in Bosman).

The Wouters formula, absorbed by Meca-Medina, has therefore been used to
allow the peculiar features of sport to inform the application of the relevant legal
rules. It represents the triumph of the ‘overlap’ thesis. So for example this ana-
lytical framework can cope satisfyingly with:

– rules governing selection of individuals for teams participating in high-level
international competition – which are restrictive but necessary57:

– rules framing transfer windows – which are restrictive but necessary to
create the conditions for fair competition, especially in the later stages of a
tournament, but only provided they do not vary according to the origin of
the player58;

55 Case C-415/93 cited above at fn. 3, para. 106.
56 Cases C-51/96 & C-191/97 cited above at fn. 10, paras. 64, 69.
57 Cases C-51/96 & C-191/97 Deliege v Ligue de Judo [2000] ECR I-2549.
58 Case C-176/96 Lehtonen et al v FRSB [2000] ECR I-2681.
59 Dec. 2000/12 1998 Football World Cup [2000] OJ L5/55. For comment see Weatherill 2000,
275.
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– rules limiting ticket sales for major events to particular nationals or resi-
dents – which are restrictive and unnecessary, so unlawful59;

– rules forbidding multiple ownership of football clubs.60 Eliminating any
suspicion of match-fixing is indispensable to genuine sporting competition,
and therefore any consequent restriction on commercial opportunity to
acquire clubs is not regarded as a restriction falling foul of Article 81(1).

My argument is not at all that this line of reasoning makes it simple to discover
what rules are necessary for the effective organisation of sport. My argument is
that the Wouters line of analysis ensures the right questions are asked. It prevents
intellectually wasteful arguments about what is ‘sporting’ and what is ‘commer-
cial’, and instead embraces the overlap of the two spheres. Then, within that zone
of overlap, there is room for serious discussion of what is necessary for and/or
inherent in the structure of sports governance. So, for example, might ‘salary caps’
be treated as restrictions on commercial freedom that are nonetheless necessary in
the delivery of a viable sporting competition and therefore not restrictions within
the meaning of EC trade law? Wouters, absorbed in Meca-Medina, provides the
appropriate legal framework for analysis.61 Similarly Bosman heralded the demise
of the prevailing system for transfer of players between clubs, for the challenged
rules were treated as restrictive and inapt to achieve their claimed objectives.62

However, there remains scope for debate about the permitted shape of a modified
transfer system and the analysis should follow that set forth in Meca-Medina and
Majcen, i.e. is a modified system no more restrictive than necessary to achieve the
objectives recognised by the Court in Bosman as legitimate?63

Even though the Court has taken a firm line on nationality discrimination –
allowed in selection for national teams, but not at club level – this does not preclude
arguments that it is wrong or, at least, that its approach is inapt for all sports. On the
first argument – that the Court is wrong64 – it was pressed on the Court in Bosman
that the influx of footballing migrants that would follow the abolition of nationality-
based quotas in club football would diminish the opportunities available to aspiring
local players, and so drain the pool of players from which the national side is picked.
But the Court calmly replied that footballers may find their home labour market less
hospitable but that they could expect compensation in the shape of new prospects of
employment in other Member States.65 This is an orthodox statement of the

60 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
61 Cf Hornsby 2002, 142; Taylor and Newton 2003, 158; Bitel 2004, 132.
62 Case C-415/93 cited above fn. 3.
63 Case C-415/93 cited above at fn. 3, para. 106. On the revised version that has been
subsequently introduced see Dabscheck 2004, 69; Drolet 2006, 66.
64 It is now largely forgotten that Advocate General Trabucchi in Donà v Mantero cited above at
fn. 2 had been prepared to be much more receptive to the maintenance of discrimination even in
club football. See also Dubey 2000, esp. Ch. 5, making arguments in the same area as, though not
identical to, those in the text.
65 Para. 134 of the judgment in Case C-415/93 cited above at fn. 3.
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transformative effect of market integration, but it misses the point. In football,
integration of the labour market will not create more jobs. The number of clubs will
remain stable. And it is improbable that, absent quotas, the same distribution of
players by nationality will prevail. States that supply a lot of skilled labour will be
able to take advantage of access to newly opened markets, while less productive
States with clubs that can afford to import players will find they lose the share of
local players they were previously able to protect. So the pool of players available to
the national team will in some States dwindle in size, jeopardising the strength of
that State’s national team. Perhaps that is simply a price international teams must
pay in order to improve labour mobility in line with the demands of EC trade law.
That, however, is not what the Court said in Bosman. It denied there is a price. But
there is. On the second argument - that the Court’s approach may fit football but is
inapt for application to other sports – one may by way of illustration refer to cricket
where, unlike football, professional activity outside the international arena exists
only because of large subsidies from the international game. Accordingly there are
good arguments that some degree of discrimination operating at levels of the game
below the national team in favour of those qualified for selection for the national
team, designed to deepen the pool of available strong players, is necessary for the
sport’s very existence.66

I do not here take a stand on these intriguing controversies. Rather I dip into
them in order to confirm that Wouters, absorbed in Meca-Medina, does not offer an
uncontroversial formula for adjudicating disputes about how far EC law demands
sport to change. Rather, it offers a statement of the conditional autonomy of sports
federations under Article 81, but, crucially, it pushes the correct questions about
the extent to which sport is freed from the orthodox assumptions of EC law to the
fore. In short, are these rules necessary? Moreover, as suggested above, this
approach is capable of application in a functionally comparable manner to provide
routes under other relevant provisions of EC trade law to ensure scope for con-
tinued application of proper sporting practices. Such practices might survive
inspection against the requirements of the Treaty but not because they are devoid
of economic effect. Such rules are not as a category outwith the scope of the
Treaty, but provided they are shown to be necessary elements in sports governance
the conclusion is that they do not fall foul of the network of provisions regulating
trade under the Treaty.

15.6 The Oulmers Case: Putting Meca-Medina to the Test

Under FIFA’s rules governing the release of players for international representa-
tive matches, clubs must release players – their employees – for a defined period of
time and for a defined group of matches. The rules make no provision for the clubs

66 Cf. Boyes 2005.
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to receive payment. The clubs, not the national association nor the international
federations, are explicitly stated to be responsible for the purchase of insurance to
cover the risk that the player will be injured when playing for his country. Even if
the player is not injured, he will arrive back at his club tired. There is no question
of compensation for the club. This system seems imbalanced. Is it lawful?

Litigation is underway. In Belgium, Charleroi found that a highly promising
young player, Oulmers, returned seriously injured in November 2004 from inter-
national duty with his home country, Morocco. Charleroi’s fortunes on the field
slumped without their young star, while they continued to have to pay his wages.
They were entitled to no compensation. They brought a case before the Belgian
courts. They claimed damages from FIFA, alleging a violation of Article 82 EC.
The case was the subject of an intervention supportive of Charleroi’s case by the
G-14 group of 18 (!) major clubs, who pay the highest wages and consequently
have the largest incentive to procure adjustment of the current rules. FIFA, for its
part, enjoyed the support of interventions from over 50 continental and national
associations. In May 2006 the Tribunal de Commerce in Charleroi agreed to make
an Article 234 preliminary reference to Luxembourg.67 It brushed aside a number
of arguments advanced by football’s governing bodies, some involving technical
points of procedure, others of a more fundamental nature, some rooted in Belgian
law, others arising under EC law. The Tribunal concluded that as a matter of
Belgian public policy it would not defer to the jurisdictional exclusivity claimed
by FIFA for the Court of Arbitration in Sport – doubtless an important finding on a
point likely commonly to arise in such litigation. Of particular current relevance,
the Tribunal was asked to treat the rules as purely sporting in nature. It considered
the matter only briefly, and took the view that the complexity of the case law,
combined with the transnational importance of the issue under examination, made
this an appropriate case for referral to Luxembourg in search of an authoritative
uniform interpretation of EC law.

That the Court in Charleroi refused to set aside the commercial implications of
the rule, and proceeded to make a reference despite the ‘sporting’ context is
doubtless of tactical value to the clubs. However, in line with the case advanced in
this paper, this is not to make any assumption that the economic context overrides
the sporting. The point is that both value systems are involved. The test will be to
assess whether the player release rules survive being put to the test under EC law.
If they do not, the damages claim will proceed – raising in its turn some fiendishly
difficult questions of causation and quantification of loss in the context of an
activity as unpredictable as football.

And Wouters will surely supply the relevant framework for analysis in
Luxembourg given its ready acceptance by the ECJ in Meca-Medina. Account
must be taken of ‘the overall context in which the decision of the association of

67 The ruling is available via the Tribunal’s website: http://www.tcch.be/. The case is Pending
Case C-243/06, referred to the European Court by Tribunal de Commerce de Charleroi in May
2006. For background see Weatherill 2005B, 3.
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undertakings was taken or produces its effects. More particularly, account must be
taken of its objectives…. It has then to be considered whether the consequential
effects restrictive of competition are inherent in the pursuit of those objectives’.
That needs to be adjusted to take account of the role of Article 82, but it is the
consistent assumption of this paper that the same basic analysis does and should
apply: that is, the essence of the inquiry asks whether the objectives pursued by the
practice can be met by measures which exert a less prejudicial impact on affected
parties. If so, the practice is unlawful – in Article 82 terms, it would not be
proportionate, nor could it be held to be objectively justified.

EC law contains nothing that calls into question the legitimacy of international
football, and there is nothing that would rule out a priori action taken by football
governing bodies to protect and promote international football. Nevertheless such
measures would be classic examples of measures taken for sporting reasons which
also have economic effects for those clubs which get their players back in a state of
disrepair. If clubs were free to choose whether to release players, international
football would be reduced to a competition dependent on the whims of clubs. So
mandatory player release seems indispensable if international football is to sur-
vive. But is this system of mandatory player release necessary to achieve that end?

International football is extraordinarily lucrative, yet the clubs, who provide the
players, their often highly-paid employees, as indispensable resources to adorn the
major tournaments receive no direct financial benefit. Any advantage they receive
arrives only indirectly, via proceeds transferred to the national association of which
they are a member. Football’s ‘pyramid’ structure of governance rules out any direct
formal contact between clubs and international governing bodies, instead routing the
representation of club interests through national associations. One may also note that
there is an element of competition at stake. International football tournaments are to
some extent in the same market as club competitions for potential interest from
broadcasters and sponsors. So clubs are required to provide a free resource, the
players, to an undertaking that is at least in part seeking to make profits from exactly
the same sources on which the clubs would wish to draw. In this way sports fed-
erations’ activities as regulators spill over into the commercial sphere, creating
conflicts of interest. One would not find anything like obligatory and uncompensated
supply of resources to a competitor in a normal industry. Sport truly is special.

The crispest objection to the system is that mandatory player release is nec-
essary – but not in a form that leaves clubs uncompensated. The arrangements can
be treated as compatible with EC law only provided clubs are allowed to defray at
least part, if not all, of the cost of paying their players while they are absent on
international duty by being allowed access to the pot of gold accumulated by the
organisation of international football tournaments.

I find this convincing. Admittedly, exposure to a wider audience watching
international representative football raises the value of the player to the club, so clubs
conceivably acquire an indirect benefit from international football. But that is no
reason for arguing for a system of mandatory uncompensated release of the extreme
type that currently prevails. It is merely a basis for considering whether players’
wages need not be paid in full out of the proceeds of international football. Similarly,
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although it is true that international bodies, unlike the clubs, have responsibilities to
nurture the game throughout the world by sharing money raised from international
tournaments, it is submitted that this too seems a plausible reason for running a
system in which clubs cannot raid the entirety of the income generated by interna-
tional football, not a good reason for denying the clubs any share in the money.

An apparently more promising argument would assert that some national asso-
ciations are too poor to compensate clubs. This would mean that such associations
would simply not pick highly-paid players. Countries would field teams that would
not reflect their true strength, and the pattern of international competitions would be
distorted. However, one could respond that international governing bodies could
cope with this by establishing a revenue pool into which a slice of profits from
international competitions could be paid before distribution to individual countries,
and from which clubs could be compensated. Rich countries would subsidise poor
countries from profits made through international football – at present clubs sub-
sidise all countries despite taking no profits from international football. Is this
feasible? Are there impediments to making such arrangements? That would require
close analysis of the way that the industry works, and could work. The point is that it
is precisely this inquiry that would and should follow from the adoption of the
Wouters formula, absorbed in Meca-Medina, as the basis for the legal investigation.
That the (mandatory, uncompensated) player release rules are of sporting interest in
no way immunises them from review. The route to securing shelter from condem-
nation under EC law is to demonstrate that their prejudicial economic effect is
essential in order to preserve the activity of international football. It seems to me
hard to make the case that the current extreme model is necessary in this sense.

Moreover there is a procedural dimension to the submission that the current
arrangements violate Article 82 EC. There is support in EC law for the case that
sporting bodies’s conditional autonomy in setting rules to govern the game depends
on something more democratic than the ‘pyramid’. Soft law material pertaining to
sport issued at EU level has been a common feature of the last few years and the Court
has made clear in Deliege and in Lehtonen,68 this material is apt for citation in
exploring the nature and scope of the relevant EC rules. The Declaration attached to
the Nice Treaty includes consideration of the Role of sports federations. It refers inter
alia to the need ‘for a democratic and transparent method of operation’ and ‘a form of
organisation providing a guarantee of sporting cohesion and participatory democ-
racy’. Insistence on the virtues of participation chimes with the broader agenda
mapped by the Commission in its 2001 White Paper on European Governance.69 It is
perfectly possible to argue that football’s neglect of these broad recommendations of
transparent and participatory governance serves as a powerful reason for arguing that

68 Cases C-51/96 & 191/97 cited above at fn. 57, paras 41–42 of the judgment; Case C-176/96
cited above at fn. 58, paras 32–33 of the judgment.
69 COM (2001) 428.
70 The Treaty establishing a Constitution for Europe would have provided fertile supporting
material in Article III-282(1)(g): Union action shall be aimed at ‘developing the European
dimension in sport, by promoting fairness and openness in sporting competitions and cooperation
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practices imposed on clubs fall foul of EC law.70 It is not necessary for the federations
to exclude direct input by clubs. A committee representing a wider range of affected
interests could readily be set up to determine the balance of rights and obligations in
this matter. By formalising dialogue between transnational governing bodies and
clubs-as-employers this, of course, would challenge the pure lines of the organisa-
tional ‘pyramid’. It is an argument that has purchase in other contexts, such as the
aspirations of the clubs to acquire a more direct role in the management of club
tournaments such as UEFA’s Champions League and to exert heavier influence over
the management of the fixture calendar where, again, the governing bodies are
enmeshed in a conflict of interest given their financial interest in the success of the
competitions which yield them most direct benefit. It is no secret that the Oulmers
litigation is an element in a broader political strategy pursued by richer clubs eager
for a louder voice in the game’s governance.

I take the view that the current rules governing mandatory uncompensated player
release go too far, both in substance and in the exclusionary way they are agreed and
administered. Large profits are made through international football, and it is abusive
for federations to enforce rules which allow them to take the benefit while imposing
the burden of supplying players on the clubs. I suspect that just as in Bosman the
Court did not rule out the possibility that a transfer system could be justified but
would not accept the particular transfer system under attack in the case, so too in
Oulmers the Court will conclude that a mandatory player release system is justifiable
but that this one is not. One could readily imagine an adjusted and potentially lawful
system involving an obligation to release players imposed on clubs with corre-
sponding obligations imposed on the governing bodies to provide compensation
(inter alia to take account of the element of market competition for broadcasting and
sponsorship money which is also at stake in this matter of regulation). One could also
envisage a much more radical, though doubtless politically less likely, adjustment of
the structure of the game involving the stripping of profit-making functions out of
the hands of sports federations, confining them strictly to a regulatory role shorn of
any potential conflict of interest. The point of this paper is that the ECJ in Meca-
Medina and Majcen has prepared the ground for Oulmers to be decided with due
recognition for both the sporting and the economic context of the player release
rules, and has set aside the unhelpful separation between the spheres clumsily
attempted by the CFI. Assuming I am correct to suppose that the current system is
incompatible with Article 82, that then allows relevant actors within the game to re-
shape a new model. EC law does not dictate the precise dimensions of that
replacement model, though, by precluding practices that do not meet the demands of
the Treaty, it plainly steers choices in particular directions.

(Footnote 70 continued)
between bodies responsible for sports….’, but that document is now destined only for a humble
home in footnotes.
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15.7 Conclusion

More than ten years ago I argued that the Court in Bosman was wrong to use the
language of ‘justification’ in connection with sporting practices that escape con-
demnation under Community law.71 In part my concern was that the precise
juridical source and nature of that justification was troublingly elusive. Instead
I took the view that the correct way to understand a ruling such as Walrave and
Koch was that the relevant discrimination (in selection for national teams) escaped
the scope of application of the Treaty, not because it is ‘justified’ - that is to say,
I argued for a solution rooted in the constitutional point that the EC possess only an
attributed, not a general, competence. The Court has now done something different
again, but it has chosen a solution which meets my concerns. It brings the chal-
lenged practice in principle within the reach of the Treaty’s prohibitions only to
slide it back out again if shown to be necessary to achieve legitimate sporting
objectives and/or inherent in the organisation of sport. This is not justification in the
orthodox sense covered by Articles 30 and 81(3), but nor is it to place the practices
outwith the Treaty. Rather, it is, it seems, to accept that some sporting practices fall
within the scope of the Treaty but are not condemned by it. The Court may be
criticised for its constitutional audacity, but what is at stake is a reading of EC trade
law which connects the scope of the trade law prohibitions with the widening if
rather fragmented and ambiguous scope of EC competence more generally.
Wouters is the key – Article 81 is interpreted in the light of concern for values that
are developed outwith the framework of competition law but which overlap with it,
in a manner which is functionally comparable to the ‘softening’ of free movement
law pioneered in Cassis de Dijon.72 Meca-Medina applies this model to sport and,
for sport, it is a solution that works. The Court has taken a broad view of the scope
of Community trade law – but having brought sporting rules within the scope of the
Treaty it shows itself readily prepared to draw on the importance of matters not
explicitly described as ‘justifications’ in the Treaty in order to permit the continued
application of challenged practices which are shown to be necessary to achieve
legitimate sporting objectives and/or are inherent in the organisation of sport. That,
then, becomes the core of the argument when EC law overlaps with sports gov-
ernance: can a sport show why prejudicial economic effects (for some sportsmen)
must be tolerated? This is a statement of the conditional autonomy of sports fed-
erations under EC law - an overlap between EC law and ‘internal’ sports law is
recognised but within that area of overlap sporting bodies have room to show how
and why the rules are necessary to accommodate their particular concerns – fair
play, credible competition, national representative teams, and so on – just as good
environmental practice plays a part in adjudicating free movement cases73

71 Weatherill 1999, 339–382.
72 Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein [1979] ECR
649.
73 Case C-379/98 Preussen Elektra [2001] ECR I-2099.

422 15 On Overlapping Legal Orders: What is the ‘Purely Sporting’ Rule?



and social policy concerns affect the checking of collective labour agreements
under Article 81.74 The Court has shaped EC law so that it allows assessment of the
strength of the competing interests at stake when sport intersects with the economic
project mapped out by the EC Treaty. And the result of Meca-Medina itself
demonstrates that the sporting expertise informing (in casu) anti-doping inquiries
will not lightly be set aside by judges.
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16.1 Better Regulation

The quest for ‘Better Regulation’ has been a major preoccupation of the European
Commission in recent years. The campaign possesses its own website, which
helpfully collects relevant documentation and reveals three priorities (which do not
concern the Commission alone): promoting simplification, reduction of adminis-
trative burdens and impact assessment as tools of better regulation, working more
closely with Member States to ensure that principles of better regulation are
applied consistently throughout the EU, and reinforcing dialogue between stake-
holders and regulators at EU and national level.

Throughout Europe an emphasis on ‘Better Regulation’ is hard to miss.1 There
may still be vestiges of left/right political cleavages about the strength of the case
for public intervention in markets but there is a broad level of agreement on the
need to select smarter regulatory techniques.2 Some of the debate has been shal-
low, some of it has been tendentious. No one, after all, would advocate ‘Worse
Regulation’. And yet even though some of the relevant documentation discloses
fine aspirations but relatively few concrete achievements,3 there lies at the core of

First published in The International Sports Law Journal 2008(1–2), pp. 3–8.

1 Cf., Weatherill 2007A; Radaelli and De Francesco 2007.
2 See, e.g., Ogus 2004; Baldwin and Cave 1999; Hood et al. 2004.
3 See, e.g., Commission Report, ‘Better Lawmaking 2005’, COM (2006) 289, 13 June 2006;
Commission Report, ‘Better Lawmaking 2006’, COM (2007) 286, 6 June 2007.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_16,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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the EU ‘Better Regulation’ agenda an earnest and pressing desire to improve the
EU’s performance as a regulator. And that matters. It has been increasingly
common at national level in recent years to emphasise the need to scrutinise with
care the costs of regulatory intervention, but it is in relative terms more important
at EU level that systematic assessment of the costs and benefits of regulation is
undertaken. This is because while States have at their disposal a range of tech-
niques for achieving chosen policies – from regulation to taxation, subsidies to
sophisticated patterns of welfare provision, across a wide range of available
instruments and policies – the EU operates primarily by regulation. The EU is a
creature with a relatively small budget but a very broad rule-making power.4 Its
characteristic modus operandi, as a regulator which is then dependent for policy
implementation on choices made at national level, makes it vital that the quality of
its regulatory performance be judged and, where possible, improved.

Admittedly, knee-jerk political reaction frequently trumps cool appraisal of
costs and benefits. Just as at national level one may be rather sceptical whether the
‘Better Regulation’ agenda, and associated elements such as ex ante impact
assessment applicable to particular proposals, has really been sufficiently powerful
to jolt some of the assumptions of (regulatory) politics-as-usual,5 so too at EU
level the track record of ‘Better Regulation’ is not unequivocally successful. The
EU needs to consider where and how to regulate, which suggest a need for careful
diagnosis of the problem accompanied by clear-sighted and realistic appraisal of
the costs and benefits of possible solutions. Active consultation of affected parties
is an essential element in this. It needs to address matters of legal competence and
it needs to comply with conditions that govern the legality of the exercise of a
competence, most prominent among them the principles of subsidiarity and pro-
portionality. Better regulation in the EU is inextricably linked with the question of
vertical distribution of powers – which level of governance should do what and, if
there is to be centralisation, at what level of intensity and/or exclusivity.6 The EU
must select between available regulatory instruments, binding or non-binding, soft
or hard, and it must pay due attention to ex post facto appraisal and to the
importance of monitoring adequate implementation of the rules at national level
(or, in many Member States, at sub-national level). And in some circumstances it
must take into account the place of private actors too. ‘Co-regulation’ has become
a fashionable slogan. Most daunting of all, the EU must keep things simple.

It is doubtless implausible to suppose that the Commission, or the EU more
generally (comprising relevant national and EU actors), will succeed in meeting
this challenging agenda without attracting criticism, but it is vital that the effort be
made. At bottom this is a matter of legitimacy. The poorer the job the EU does as a
regulator, the weaker is its claim to be an effective collective problem-solver
acting on behalf of the Member States. And – a concern of particular pertinence

4 Cf., e.g., Moravcsik 2005, 349.
5 Cf., e.g., Ambler and Chittenden 2007.
6 This is by no means an issue exclusive to the EU: see, e.g., Halberstam 2004, 731.
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when applied to the Commission – the less effective the discharge of the tasks
assigned to it under the Treaty, the more troubling becomes the absence of
orthodox chains of democratic accountability. Put another way, the Commission
(in particular) needs to secure legitimation by delivering results, because it cannot
do so by claiming representative credentials.7

The discourse of ‘Better Regulation’ infuses the Lisbon process of economic
reform in the EU, initiated at the 2000 Lisbon European Council and presented as a
means to project the EU to the top of the world’s economies judged by competitive
and dynamic knowledge-based qualities. ‘Better Regulation’ also drives sector-
specific regulatory innovation and revision such as the ‘Lamfalussy process’,
embraced as the means to advance integration in financial services but unavoid-
ably involving important commitments to allocate responsibility for key regulatory
choices at EU level.8 The Commission’s recent reform initiatives in the field of
contract law are explicitly linked to the ‘Better Regulation’ agenda.9 And amid this
cascade of regulatory reform some legislative proposals (but not many) have been
noisily withdrawn by the Commission.10

It is the purpose of this paper to show how ‘Better Regulation’ has now come to
sport, under the momentum of the Commission’s White Paper on Sport released in
the summer of 2007.11 The very fact that a White Paper has been prepared meets
some of the dictates of ‘Better Regulation’ for it promotes transparency in policy
formulation. And the accompanying Impact Assessment prepared by the Com-
mission is designed to provide a basis for assessing the costs and benefits of EU
regulatory choices.12 Indeed there is an explicit if passing reference in the Impact
Assessment to the EU’s general commitment to ‘better regulation’.13 But this
paper’s concern is broader – and it offers a largely favourable verdict on the White
Paper. The Commission has in this document demonstrated a welcome degree of
regulatory humility. ‘Better Regulation’ properly involves finding the right place
and method to regulate a particular activity (if there is to be regulation at all). It is
by no means clear that the EU is always the right place. But it is troublingly
common to find the EU’s institutions reluctant to recognise the limits of their own
legal competence, their material resources and their basic expertise. The White

7 Cf. the Commission’s own White Paper on European Governance, COM (2001) 428. For a
critical examination of the debate about legitimacy see Menon and Weatherill 2008.
8 Cf., Moloney 2007A, 627. See also contributions by Moloney 2007B, Welch 2007 and Payne
2007.
9 European Contract Law and the revision of the acquis: the way forward, COM (2004) 651, 11
October 2004; Green Paper on the Review of the Consumer Acquis, COM (2006) 744, 8 February
2007.
10 E.g., ‘Withdrawal of Commission Proposals Following Screening for their General Relevance,
their Impact on Competitiveness and other Aspects’ (2006) OJ C64/3.
11 White Paper on Sport, COM (2007) 391, 11 July 2007.
12 SEC (2007) 932, 11 July 2007. For general discussion of the value of impact assessment at EU
level see Chittenden et al. 2007 and Meuwese 2007.
13 Para. 5.4.
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Paper appreciates such limits. It sets out a case for EU intervention in sport where
this is necessary and helpful, but it accepts that much sporting activity is not
usefully the subject of elaborate EU supervision, and it instead recognises the
proper role of other public and private actors. And – contrary to the complaints
loudly and frequently expressed by those involved in the governance of sport – the
Commission is by no means ignorant or dismissive of the value in appropriate
circumstances of sporting autonomy. The White Paper on Sport, then, is an
exercise in ‘Better Regulation’.

16.2 The Constitutional Context

A brief reminder of the constitutional context within which an EU policy on sport
has evolved is appropriate, for it provides a frame within which to understand the
good sense of much of the caution and modesty which marks the Commission’s
2007 White Paper. Article 5(1) EC stipulates that the EC shall act within the limits
of the powers conferred upon it by the Treaty. It is equipped with no explicit
powers in the field of sport. More than that: the EC Treaty does not mention sport
at all. But ab initio in Walrave and Koch14 the Court rejected a line of reasoning
that would have rigidly separated sports governance from EC law. That would
have sheltered a huge range of practices with economic impact from the
assumptions of EC law, damaging the achievement of the objectives of the Treaty.
So the EC’s authority to supervise sporting practices derives from the broad
functional reach of the relevant rules of EC trade law (free movement and com-
petition law, most conspicuously, and also the basic prohibition against nation-
ality-based discrimination), but it is denied any specific legislative competence in
the field of sport. But the Court has never applied EC law to sport as if it were
merely a normal industry. Instead a more creative approach has been adopted,
requiring a significant investment of resources in making sense of the intersection
between the demands of EC law and the aspirations of sport.

The story of the manner in which first the Court and more recently the Com-
mission has developed EC law in its application to sport is a complex though
intriguing one. It reflects the need to allow a conditional autonomy under EC law
to sporting practices – an autonomy conditional on respect for the core norms of
EC law. The matter has been addressed in full elsewhere.15 In short, however, the
core of the challenge is well captured by two observations made by the Court in its
famous Bosman ruling.16

14 Case 36/74 [1974] ECR 1405.
15 See, e.g., Parrish 2003; Greenfield and Osborn 2000, eds.; Weatherill 2007B; Szyszczak 2007,
Ch. 1; Van den Bogaert and Vermeersch 2006, 821.
16 Case C-415/93 [1995] ECR I-4921.
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First, the Court declared that:

‘In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.’ (Para 106).

The Court, while finding that the particular practices impugned in Bosman fell
foul of EC law because they did not adequately contribute to these legitimate aims,
showed itself receptive to embrace of the special features of sport. So sport’s
distinctive concerns are not explicitly recognised by the Treaty but they are drawn
into the assessment of sport’s compliance with the rules of EC trade law (in casu,
free movement) by a European Court anxious to identify what is legitimate in the
special circumstances of professional sport.

Second, the Court added remarks in the Bosman ruling about ‘the difficulty of
severing the economic aspects from the sporting aspects of football’ (para 76).
Quite so! This is extremely difficult. The vast majority of rules in sport also exert
an economic impact, and it is that economic impact which triggers the application
of the rules of the EC Treaty. Few sporting rules will not also have economic
implications. The implication is that sporting practices will commonly fall within
the scope of application of the EC Treaty, especially in the context of professional
sport, which then makes all the more important the choices made about what is
treated as a legitimate sporting practice.

The case law of the Court and the practice of the Commission is rich and
revealing. It cannot be examined in full here.17 Typically sporting bodies seek to
argue for a generous interpretation of the scope of the ‘sporting rule’ which is
wholly untouched by the EC Treaty, and, if the matter is judged to fall within the
scope of the Treaty, they then seek to defend their practices as necessary to run
their sport effectively. It is for the Court (or in appropriate cases the Commission)
to consider the strength of these claims, and in doing so the EU institutions reach
their own conclusions on the nature of sports governance – conclusions which are
frequently (though not invariably) less persuaded by the need for sporting
autonomy than is urged by governing bodies.

So, for example, Deliège concerned selection of individual athletes (in casu,
judokas) for international competition.18 Participation was not open. One had to be
chosen by the national federation. If one was not chosen, one’s economic interests
would be damaged. Could EC law be used to attack the selection decision? This
was a classic case which brought the basic organisational structure of sport into
contact with the economic interests of participants. The Court stated that selection
rules ‘inevitably have the effect of limiting the number of participants in a tour-
nament’ but that ‘such a limitation is inherent in the conduct of an international
high-level sports event, which necessarily involves certain selection rules or

17 See note 15 above. Parrish and Miettinen provide a systematic recent treatment in Parrish and
Miettinen 2008.
18 Cases C-51/96 & C-191/97 Deliège v. Ligue de Judo [2000] ECR I-2549.
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criteria being adopted’.19 Accordingly the rules did not in themselves constitute a
restriction on the freedom to provide services prohibited by Article 49. So a
detrimental effect felt by an individual sportsman does not mean that rules are
incompatible with EC law. The Deliège judgment is respectful of sporting
autonomy, but according to reasoning which treats EC law and ‘internal’ sports
law as potentially overlapping.

The application of the Treaty competition rules to sport was a matter carefully
avoided by the Court in Bosman itself. But the Commission has adopted a func-
tionally comparable approach in its application of Article 81 to sport. In
Champions League it accepted that agreeing fixtures in a league would not be a
‘restriction’ on competition, but rather a process essential to its effective organi-
sation, However, by contrast, an agreement to sell rights to broadcast matches in
common is not essential to the league’s functioning, because individual selling by
clubs is perfectly possible (though doubtless less convenient and lucrative). So
collective selling is a restriction on competition within the meaning of Article
81(1) and it damages the economic interests of, in particular, broadcasters denied a
market populated by competing individual sellers. So an agreement to sell rights in
common can stand only if exempted according to the orthodox criteria set out in
Article 81(3).20 The Commission also took account of sport’s peculiar economics
in its ENIC/UEFA decision,21 in which it concluded that rules forbidding multiple
ownership of football clubs suppressed demand but were indispensable to the
maintenance of a credible competition marked by uncertainty as to the outcome of
all matches. A competition’s basic character would be shattered were consumers to
suspect the clubs were not true rivals. The principal message here is that sporting
practices typically have an economic effect and that accordingly they cannot be
sealed off from the expectations of EC law. However, within the area of overlap
between EC law and ‘internal’ sports law there is room for recognition of the
features of sport which may differ from ‘normal’ industries.

There is an EC ‘policy on sport’ to be discerned here, albeit that its character is
influenced by the eccentric development generated by the Treaty’s absence of any
sports-specific material and the essentially incremental nature of litigation and
complaint-handling. Formally the EC’s ‘policy’ involves a batch of decisions
determining whether or not particular challenged practices comply with the EC
Treaty. One can discern thematic principles binding together the decisional
practice – respect for fair play, credible competition, national representative teams,
and so on – but the EU is not competent to mandate by legislation the structure of
sports governance in Europe.

The precise legal basis underpinning the Court’s approach has long been rather
murky. What is this ‘sporting exception’? Does it mean that a practice falls outwith

19 Para. 64 of the judgment.
20 Decision 2003/778 Champions League [2003] OJ L 291/25, Paras. 125–131. Exemption
pursuant to Art. 81(3) was granted on the facts. See Weatherill 2006B, 3.
21 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
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the scope of the Treaty altogether? Or is that the rules have an economic effect and
fall within the scope of the Treaty but are not condemned by it because they also
have virtuous non-economic (sporting) effects? The European Court in the summer
of 2006 brought a welcome degree of analytical clarity to the matter.22 In Meca-
Medina and Majcen v Commission the applicants, professional swimmers who had
failed a drug test and been banned for two years, had complained unsuccessfully to
the Commission of a violation of the Treaty competition rules. The CFI rejected an
application for annulment of the Commission’s decision.23 So did the European
Court of Justice (ECJ).24 But whereas the CFI attempted to insist that anti-doping
rules concern exclusively non-economic aspects of sport, designed to preserve
‘noble competition’,25 the ECJ instead stated that ‘the mere fact that a rule is purely
sporting in nature does not have the effect of removing from the scope of the Treaty
the person engaging in the activity governed by that rule or the body which has laid
it down’.26 And if the sporting activity in question falls within the scope of the
Treaty, the rules which govern that activity must satisfy the requirements of the
Treaty ‘which, in particular, seek to ensure freedom of movement for workers,
freedom of establishment, freedom to provide services, or competition’.27 A
practice may be of a sporting nature – and perhaps even ‘purely sporting’ in intent –
but it falls to be tested against the demands of EC trade law where it exerts economic
effects. But, just as in Bosman, the Court in Meca-Medina did not abandon its
thematically consistent readiness to ensure that sport’s special concerns should be
carefully and sensitively fed into the analysis. It took the view that the general
objective of the rules was to combat doping in order for competitive sport to be
conducted on a fair basis; and the adverse effect of penalties on athletes’ freedom of
action must be considered to be inherent in the anti-doping rules. The rules chal-
lenged in Bosman were not in the Court’s view necessary to protect sport’s legiti-
mate concerns but in Meca-Medina the Court concluded that the sport’s governing
body was entitled to maintain its rules. It had not been shown that the rules con-
cerning the definition of an offence or the severity of the penalties imposed went
beyond what was necessary for the organisation of the sport.

In Meca-Medina the Court took a broad view of the scope of Community trade
law, but having brought sporting rules within the scope of the Treaty it shows itself
readily prepared to draw on the importance of matters not explicitly described as
‘justifications’ in the Treaty in order to permit the continued application of chal-
lenged practices which are shown to be necessary to achieve legitimate sporting
objectives and/or are inherent in the organisation of sport. That, then, becomes the
core of the argument when EC law overlaps with sports governance: can a sport

22 For extended analysis see Parrish and Miettinen 2008; also Weatherill 2007C, Ch. 3.
23 Case T-313/02 [2004] ECR II-3291.
24 Case C-519/04 P [2006] ECR I-6991.
25 Para. 49 CFI.
26 Para. 27 ECJ.
27 Para. 28 ECJ.
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show why prejudicial economic effects falling within the scope of the Treaty must
be tolerated in a particular case? As the Court put it in Meca-Medina, restrictions
imposed by rules adopted by sports federations ‘must be limited to what is nec-
essary to ensure the proper conduct of competitive sport’.28 This is a statement of
the conditional autonomy of sports federations under EC law.

This, then, is the constitutional background to the Commission’s White Paper
of 2007. The EC has no formal legislative competence in the area of sport and its
‘policy’ is predominantly shaped as a result of the accidents of litigation and the
choices made in the application of the Treaty’s free movement and competition
rules, which, though creatively interpreted with reference to the legitimate interest
of sport, are not on their face in any sophisticated sense attuned to the needs of
sport. And in so far as Meca-Medina now requires a case-by-case inspection of the
compatibility of sporting practices with EC trade law rather than a general appeal
to the ‘purely sporting’ nature of a rule29 one must reckon with the fear of in-
transparency and unpredictability in the application of the law to sport. Indeed this
is one basis for criticism of the judgment which has been seized on by those close
to sports governing bodies.30 Moreover, at a general and more overtly political
level, the practice of the EU’s political and judicial institutions is regularly the
subject of heavy criticism from those engaged in sports governance who allege a
failure to grasp the true and specific nature of sport. This is the more general
context within which Meca-Medina has been attacked for stripping away some of
the autonomy to which sports governing bodies regularly lay claim as necessary
and appropriate. Such rebukes may be fair, they may be unfair – but the essential
contestability of the practice of EU intervention in sport, allied to the deficiencies
and constitutional restraint embedded in the Treaty itself, is plain. So too is the
magnitude of the sums of money at stake. The Commission, in preparing its White
Paper on Sport, had plenty of challenges to meet.

16.3 The White Paper on Sport

The White Paper was published in July 2007.31 It is presented as the product of
extensive consultation, and it is accompanied by an Action Plan, a Staff Working
Document and an Impact Assessment. The White Paper itself is 20 pages long (the
other documents are longer) and it is separated into The Societal Role of Sport, The
Economic Dimension of Sport and The Organisation of Sport, before providing

28 Para. 47 ECJ.
29 See Weatherill 2006A, 645; Wathelet 2006, 1799; Parrish and Miettinen 2008; Auneau 2007,
361; Rincon 2007, 224; also Wathelet 2007, 3.
30 See, e.g., Infantino 2006; Zylberstein 2007, 218.
31 COM (2007) 391.
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lines to follow up. Its intention is to offer a comprehensive account of the EU’s
approach.

The White Paper is pitched in terms which are deferential to the value of sites
for the regulation of sport other than the EU in general and the Commission in
particular. The Commission does not claim that the EU has primary responsibility
for sport. That, following the Nice Declaration, lies with sporting organisations
and the Member States (p. 1 of the White Paper).

The White Paper’s examination of The Societal Role of Sport begins with
treatment of the public health advantages of physical exercise. There is not much
the EU can contribute here. Its legal competence is thin, its material resources few
and its expertise in the field questionable. The Commission merely encourages the
exchange of good practice, addressing both Member States and sport organisa-
tions; similarly in the matter of doping. This practice is doubtless a bad thing but
the Commission contents itself with encouraging action against doping by Member
State law enforcement agencies and sport organisations. It also urges better co-
ordination at international level, referring explicitly (Para. 2.2 of the White Paper)
to the contributions to be expected from the Council of Europe, WADA and
UNESCO. Sport’s role in education and training should be promoted but here too
the EC’s competence to act is limited and the Commission avoids making any
grand claims. So too in the matter of promoting volunteering and active citizenship
and using sport to improve social inclusion, integration and equal opportunities. In
the latter case the Commission refers to use of sport as a tool and indicator in the
pursuit of the Open Method of Co-ordination on social protection and social
inclusion. But in embracing this modern ‘soft’ form of governance32 the Com-
mission conspicuously avoids making any commitment to proposing more ambi-
tious binding forms of lawmaking. This is simply not its job in this sector. The
Commission also expresses support for strengthening the prevention of and fight
against racism and violence, but stresses the need for dialogue between Member
States, international organisations, law enforcement services and other stake-
holders such as supporters’ organisations and local authorities. It urges exchange
of best practice. The remaining dimensions of The Societal Role of Sport are
sharing values with other parts of the world and supporting sustainable develop-
ment, and the treatment of these matters conforms to the thematically consistent
pattern of commitment to work with other relevant public and private actors at
national and international level.

The section in the White Paper entitled The Economic Dimension of Sport is
much shorter. It begins by connecting sport’s economic development to the Lisbon
agenda of economic reform. It then promises to seek to develop a European
statistical method for measuring the economic impact of sport. This is presented as
central to ‘moving towards evidence-based policies’. Then the White Paper
addresses the matter of putting public funding for sport on a more secure footing,
making particular reference to the need to support grassroots sport. But the source

32 On which see generally, e.g., Scott and De Burca 2006.
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of such funding is envisaged as the Member States, with the Commission’s sole
comment on an EU contribution restricted to the possibility of concessions to sport
under the VAT regime established by Directive 2006/112.

The Commission then turns in the White Paper to The Organisation of Sport.
This begins with reference to the ‘European Model of Sport’. But immediately the
Commission seeks to fend off accusations that it is aggressively promoting a
particular normative preference. It ‘considers that certain values and traditions of
European sport should be promoted’. But it accepts that there are ‘diversities and
complexities’ in European sport, and that ‘it is unrealistic to try to define a unified
model of organisation of sport in Europe’ (p. 12). Fears that the Commission has
ambitions to impose a single regulatory paradigm on sport(s) are addressed head-
on here, and happily so. The more aggressive search for common concepts or
principles which marked the Commission’s Helsinki Report on Sport, issued in
1999 and considered further below33 has been noticeably toned down.

The 2007 White Paper identifies challenges in the future governance of sport in
Europe. It commits itself to ‘play a role in encouraging the sharing of best practice
in sport governance’. And it aims to develop a common set of principles of good
governance, ‘such as transparency, democracy, accountability and representation
of stakeholders (associations, federations, players, clubs, leagues, supporters, etc.)’
(p. 12). There are here echoes of the Nice Declaration. However, it also
‘acknowledges the autonomy of sporting organisations and representative struc-
tures (such as leagues)’ (p. 13). The Commission seeks to limit its role to dialogue
and facilitation, while of course expecting that EU law be observed. So it considers
‘governance is mainly the responsibility of sports governing bodies and, to some
extent, the Member States and social partners’ (p. 13); and that ‘self-regulation
respectful of good governance principles’ will address most challenges (also
p. 13). So the Commission’s starting-point is relatively modest and deferential.

It then proceeds to pay rhetorical respect to the ‘specificity’ of sport. The
detailed legal analysis is reserved for the accompanying (and much longer) Staff
Working Document34 but the White Paper makes the claim that the courts and the
Commission have recognised and taken into account sport’s ‘specificity’ (p. 13),
albeit that this cannot justify a general exemption from the application of EU law.
One case is identified explicitly: the ruling of summer 2006 in Meca-Medina.35

This ‘dismissed the notion of purely sporting rules as irrelevant for the purposes of
the applicability of EU competition rules to the sport sector’ (p. 14). The Com-
mission explains that because the approach of the Court requires that the indi-
vidual features of each sporting rule be assessed in order to determine whether
there is compliance with EC law this does not permit the formulation of general
guidelines on the application of competition law to sport. Here too, then, the White
Paper eschews grand solutions.

33 Brussels, 10.12.1999, COM (1999) 644 final.
34 Pp. 35–40, and see also the extended treatment in the Annexes.
35 Case C-519/04P, n. 24 above.
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The White Paper then briefly mentions the application of EC law to nationality-
based discrimination, to transfers, to players’ agents (where it notes that there have
been calls for an EU legislative initiatives but simply promises to carry out an
impact assessment to evaluate whether action at EU level is necessary), protection
of minors, corruption, licensing systems for clubs and the media (where the
Commission recommends to sport organisation to pay due attention to the creation
and maintenance of solidarity mechanisms). The Commission is humble. It does
not pretend that it has all the answers, nor that the EU is eager to grasp an
interventionist role. This is appropriately cautious regulatory planning.

As mentioned, more detailed legal analysis is supplied in the Staff Working
Document which accompanies the White Paper. It goes beyond the scope of this
paper to examine this at any length. Suffice it to say, however, that the Staff
Working Document presents a convincing explanation of how EC trade law has
been interpreted to absorb respect for the legitimate ‘special’ features of sport (and
en passant contradicts the aggressive depiction of an EC legal order which takes
inadequate account of sport’s legitimate claims to autonomy contained in the so-
called Independent European Sport Review – the ‘Arnaut Report’36 – published in
October 2006 and fatally flawed in law by (inter alia) its reliance on the CFI’s
decision in Meca-Medina to the neglect of the ECJ’s37 and its consequent legally
unsound embrace of the notion of the ‘purely sporting rule’).38

Intended to improve transparency, the Staff Working Document’s expanded
discussion of the current state of the law and of outstanding questions, including
substantial Annexes dealing with Sport and EU Competition Rules and Sport and
Internal Market Freedoms, is faithful to that found in the White Paper proper. It is
anxious to state the limits of EC competence – both legally and in terms of
available resources and expertise. And it places great emphasis on the role of the
many other public and private, national and international bodies and actors with a
stake in the governance of sport. It identifies as key features of the ‘specificity of
sport’ matters including interdependence between competing adversaries, uncer-
tainty as to result, the pyramid structure (though the core point here is the
‘importance of the freedom of internal organisation of sport associations’ rather
than the virtue of the pyramid as such), and sport’s educational, public health,
social, cultural and recreational functions. And Meca-Medina holds that the
qualification of a rule as ‘purely sporting’ is not sufficient to remove the athlete or
the sport association adopting the rule from the scope of the Treaty competition
rules. A case-by-case analysis is therefore required. Sport’s specificity becomes
part of the assessment of the conformity of the rule with EC law, and the Staff

36 Independent European Sport Review, October 2006.
37 The Arnaut Report is stated to have been prepared with the advice of José Luis da Cruz
Vilaca. It seems implausible that such a distinguished jurist could have approved the final text of
the Report.
38 The White Paper largely ignores Arnaut - see only a bland reference in footnote 7 on p. 13 –
while the Staff Working Document shows little enthusiasm for it (e.g., at p. 28 it dismisses the
recommendation that sport enjoy exemption from the state aid rules).
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Working Document is bullish about the adequacy of EC law’s respect for necessary
sporting values. Moreover it is stated that the judgment in Meca-Medina confirms
that it is not feasible to provide an exhaustive list of rules which do or do not
breach the Treaty. A general exemption is ‘neither possible nor warranted’ (p. 69;
see also p. 78). Three particularly intriguing pending issues are identified: FIFA’s
player release rules,39 the UEFA rule on home-grown players and salary caps. The
reader will be disappointed but not surprised that the Commission chooses to
remain tight-lipped. Mention of these intriguing issues is very brief (pp. 76–77).

16.4 Assessment

Elsewhere I have criticised the Commission for assuming there is a single
phenomenon of ‘sport’, when in fact there are distinct features and distinct issues,
requiring different regulatory responses; and I have also expressed concern about
the occasionally over-ambitious claims made about the EU’s virtues as a regulator
and policy-maker in this area.40 Admirably, the 2007 White Paper is not tainted by
over-homogenisation of the phenomenon of ‘sport’, nor by inflated claims about
the EU’s regulatory competence. It is a nuanced document worthy of the label
‘Better Regulation’. The background which informs my approval of the White
Paper needs to be set out.

In its Helsinki Report on Sport, published in 1999,41 the Commission sketched
its view of the role of a European Sports Model. This model possesses a number of
features, most prominently grouped around the contrasts drawn with North
American sports practice.42 The Helsinki Report’s general tone was directed at
safeguarding current sports structures in Europe and on maintaining the social
function of sport within the Community’s law and policy framework. So it began
with the ambitious assertion that it ‘gives pointers for reconciling the economic
dimension of sport with its popular, educational, social and cultural dimensions.’
This is immediately unsettling. There are awkward questions about whether one
can plausibly aim to achieve such a reconciliation, given that ‘sport’ embraces
such a wide range of phenomena, from a jog in the park to a multi-million dollar
Grand Prix. Does this not defeat any attempt to construct a single ‘policy’ on
sport? The Helsinki Report expressed concern that commercial forces in sport are
increasingly endangering the social function of sport. But this supposed conflict
needs more careful explanation than the Commission provided in 1999. Profes-
sional sport has little to do with the social function of sport mentioned in the

39 See Case C-243/06 Oulmers/Charleroi, referred to the European Court by Tribunal de
Commerce de Charleroi in May 2006, and still pending. For background see Weatherill 2005, 3.
40 E.g., in Weatherill 2004, Ch. 4, 113–151; also in Weatherill 2003, 51.
41 COM (1999) 644. For comment see Weatherill 2000B, 282.
42 Cf., Weatherill 2000A, 155–181; Halgreen 2004.
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Helsinki Report. Conversely recreational sport normally has no economic moti-
vation. It is far from clear that what is at stake here is a tension within ‘sport’; it
may more plausibly simply involve two quite distinct types of activity that happen
to fall under the very loose and wide label of ‘sport’. Moreover, there are still more
awkward questions about whether it is any business of the Commission in par-
ticular or the EU in general to wade into these deep waters. Where is the com-
petence in law? Where are the material resources and the necessary professional
expertise? The risk is that the EU strains its own legitimacy by taking on tasks it is
ill-suited to discharge. True, the Commission’s vision in the Helsinki Report for
the protection of the European Sport Model involves consultation between inter-
ested levels of governance – sports governing bodies, Member States, European
institutions. A partnership is presented as the way forward. But there is a whiff of
over-ambition in sketching the EU’s ability to add value to the regulatory
landscape.

That same uneasy sense of inflated self-perception occasionally touches indi-
vidual decisions adopted by the Commission in the field of sport. A revealing
example is provided by the Commission’s 2001 Decision concerning UEFA’s
rules permitting national football associations to prohibit the broadcasting of
football matches within their territory during a two-and-a-half hour period cor-
responding to the normal time at which fixtures are scheduled in the relevant
country. This, one would suppose, impedes the commercial freedom of broad-
casters to conclude deals to show matches at designated ‘blocked’ times, but it
serves the end of sustaining a lively atmosphere in stadia by encouraging spec-
tators to attend matches ‘live’ rather than merely switch on the television. The
Commission concluded that the rules fell outwith the scope of application of
Article 81 EC. In the Press Release concerning this matter Mr. Monti, at the time
the responsible Commissioner, was quoted as observing that the decision ‘reflects
the Commission’s respect of the specific characteristics of sport and of its cultural
and social function’.43 However, the text of the formal Decision published by the
Commission reveals a different, narrower story.44 The Decision is in fact based on
routine market analysis. The Commission finds that the UEFA rules do not
appreciably restrict competition within the meaning of Article 81(1) EC.45 It
explicitly states that it therefore need not assess the extent to which the televising
of football exerts a negative impact on attendance at matches.46 The Decision is,
admittedly, built on appreciation of the specific nature of the market for rights to
broadcast football matches, but Mr Monti exaggerates by claiming that it reflects
the Commission’s respect for sport’s ‘cultural and social function’. Here one may
suppose the Commission is seeking to build up credit for itself in the face of

43 IP/01/583, 20 April 2001.
44 Comm. Dec. 2001/478 OJ 2001 L171/12.
45 Paras. 49–61 of the Decision. The Commission will monitor change in market structure,
particularly in the wake of what is called at the time the ‘Internet revolution’, Para. 56.
46 Para. 59.
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allegations that its application of EC trade law is liable to destroy the foundations
of sport. But one may wonder whether the Commission is storing up trouble for
itself in making extravagant claims about its competence to cater for cultural and
social matters which do not correspond to the reality of the EC Treaty’s much
more limited mandate.

By welcome contrast the 2007 White Paper on Sport is, in general, careful not
to make inflated claims about the EU’s role in matters of sports governance. It
avoids any suggestion that the EU has the legal competence, material resources
and basic expertise to act as a primary site for solving problems that confront sport
today. Its sober depiction of the state of EU law shows how sport, a sector of
considerable economic significance, cannot enjoy immunity from the EC Treaty,
but it also carefully sustains the argument that the ‘special’ features of sport can be
and are accommodated within the interpretation and application of EC trade law.
This, as explained above, amounts to an EC ‘policy’ (of sorts) which is sensitive to
the needs of sporting bodies albeit without purporting to establish binding legis-
lative standards.

True, the Commission in 2007 cannot resist claiming that sport ‘generates
important values such as team spirit, solidarity, tolerance and fair play, contributing
to personal development and fulfilment’ (p. 1 of the White Paper). Perhaps it does –
and of course sports politicians commonly make much of such claims – but this is
remote from much of the nature and purpose of modern professional sport. Gen-
erally, however, the 2007 White Paper avoids making exaggerated claims about the
benevolent impact of sport on society. Indeed the very structure of the White Paper,
in particular its separation of the treatment of The Societal Role of Sport and of The
Economic Dimension of Sport, demonstrates a concern to reflect the varied nature of
‘sport’. And at page 11 the Commission explicitly points out that for all the eco-
nomic significance of sport ‘the vast majority of sporting activities takes place in
non-profit structures’. In the Staff Working Document the section on the Organi-
sation of Sport (pp. 40 et seq.) begins with some general remarks about the Euro-
pean Model of Sport, and the Helsinki Report, but quickly expresses scepticism
about the generality of apparent common features. Promotion and relegation have
been identified as characteristically European – or, at least, as characteristically
non-American – but even here the 2007 White Paper is cautious. The practice of
promotion and relegation is anyway limited to a certain category of sports – team
sport – and even here licensing systems, involving pre-conditions that must be met
by participants, may militate against the vision of European leagues founded on
open competition and unconditional promotion based on merit. The Commission
has now become overtly receptive to the reality of diversity in governance
arrangements in European sport, and this leads it to state it will not apply general
rules to all European sports (p. 42). The mood has changed, happily so.

Most of all, the Commission’s acceptance that the European Model of Sport
cannot operate as one-size-fits-all template shows a welcome regard for the need to
regulate with sensitivity. Sport is fun, lots of people are interested in sport, sport
improves health if one plays it rather than simply watches it, sport generates vast
amounts of money. But these are all very different phenomena and good regulation
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needs to pin down where and why to intervene (if at all) while paying attention to
such prevailing differences. The Commission’s 2007 White Paper is responsibly
humble in setting out what the EU might be expected to achieve in the many areas
in which sport presents challenges for public and private actors in Europe and
beyond. And it is scrupulously aware of the legitimate role to be played in sports
governance by other public and private, national and international actors.

16.5 Conclusion

The Commission’s 2007 White Paper on Sport will not satisfy everyone. The
generous statements that ‘governance is mainly the responsibility of sports gov-
erning bodies and, to some extent, the Member States and social partners’ and that
‘self-regulation respectful of good governance principles’ will address most
challenges (p. 13) are presented alongside a very brief comment that EU law must
be observed. Sports bodies will retort that this is precisely the problem: how, they
argue, can one meaningfully claim that the EU privileges self-regulation in sport
while simultaneously insisting on the priority of its unpredictable and intrusive
legal rules which, moreover, are not attuned to the special demands of sport?
Sports bodies will certainly not be convinced by the insistence in the Staff Working
Document that Meca-Medina contributes to legal certainty.47 And, though I am in
general impressed by the quality of the legal analysis presented in the White Paper
and its supporting documents, there are admittedly issues over which it glosses a
shade sketchily and which may yet prove to be flashpoints. For example, the
survey of the case law in the Staff Working Document includes an apparent
assumption that Meca-Medina applies to the fundamental freedoms as much as to
competition law (pp. 101, 104). This is subject to much more cautious comment at
p. 70 and though I believe it to be correct,48 it cannot be taken for granted on the
existing state of the law. It is for sure a point on which sports bodies will be
tempted to dwell in future in order to confine the impact of Meca-Medina. In
general, then, the White Paper will not be well received by those eager for more
autonomy for sports governance, nor by those eager for generous treatment under
the law of the commercial opportunities which modern professional sport presents.
Sepp Blatter and Jacques Rogge sprinted into the attack in 2007. Plainly it was
never likely that the White Paper would be well received in such circles.49 It is
furthermore admittedly possible that the Commission will be tempted to adopt a
less measured approach to its regulatory conduct in future. The White Paper may
reveal impressive humility, but will its style be followed faithfully in practice?

47 E.g., pp. 35, 37.
48 Weatherill 2007C, Ch. 3, at 57–64. Cf. most recently Case C-438/05 Viking Line judgment of
11 December 2007, Para. 53 of the judgment.
49 Cf., e.g., Cuendet 2007.
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This will need to be monitored and any gulf between promise and practice will
provide a basis for legitimate criticism.

Overall, however, I approve of the White Paper as a case study in commitment
to ‘Better Regulation’ in the European Union. It provides a sober appreciation of
the issues. It places the possible value of a role for the EU in the matter of sports
governance within a context which pays due respect to the legitimate role to be
played by other public and private, national and international actors, including
governing bodies in sport themselves. EC trade law is not impervious to the
legitimate demands of sporting federations. Just as the Court in Meca-Medina
refused to rule out in principle the subjection of governing bodies to EC law but
scrupulously avoided addressing detailed practical questions about precisely how
long a doping ban should last, so too the Commission in its 2007 White Paper
sketches where EC law touches sport but is not at all anxious to dictate how sports
shall be governed. It looks at the several facets of sport, ranging from keeping fit in
the local park to driving fast cars for huge salaries, and it does not try to impose a
single model on European sport. It does not strain at the margins of the EC’s legal
competence but instead avoids promises which the EU is not equipped to keep.
And it gets the law right.
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17.1 Introduction

The competence of the EU to intervene in pattern of sports governance is deeply
contested. This is at heart a constitutional matter. Article 5(1) EC stipulates that
the EC shall act within the limits of the powers conferred upon it by the Treaty. It
is equipped with no explicit powers in the field of sport. More than that: the EC
Treaty does not mention sport. So one might argue – and governing bodies in sport
frequently do argue – that sport is none of the EC’s business. But ab initio in
Walrave and Koch1 the European Court rejected a line of reasoning that would
have rigidly separated sports governance from EC law. That would have sheltered
a huge range of practices with economic impact from the assumptions of EC law,
damaging the achievement of the objectives of the Treaty. Admittedly the EC has
no explicit authority under its Treaty to adopt legislation dictating how governing
bodies in sport should act, but it derives a supervisory jurisdiction of sorts from the
broad functional reach of the relevant rules of EC trade law (free movement and

First published in: S. Gardiner, R. Parrish and R.C.R. Siekmann (eds), EU Sport Law and
Policy: Regulation, Re-regulation and Representation, TMC Asser Press, The Hague 2009,
Chapter 5, pp. 79–100.

1 Case 36/74 [1974] ECR 1405.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_17,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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competition law, most conspicuously, buttressed by the basic prohibition against
nationality-based discrimination). So sports governance becomes a matter for
examination in the light of EC law because its practices may collide with the basic
integrative and pro-competitive economic project mapped by the Treaty.
Accordingly the Court, and more recently the Commission, have attempted to
develop an approach which makes sense of the intersection between the demands
of EC law and the aspirations of sport, notwithstanding the constitutional limita-
tions under which they labour. One might argue – and governing bodies in sport
frequently do argue – that the institutions of the EU have done a pretty bad job in
shaping a ‘policy on sport’. This paper will not accept this verdict, but it will test
the coherence of the EC’s intervention into sport, with particular reference to
matters of governance. The story is necessary incremental – the shape of Treaty
ensures this. It is incomplete too – litigation is the main source of hard data and the
stream of litigation meanders and is occasionally dammed. But it is a story that
reveals much about the EU institutions’ view of the necessary shape of sports
governance.

17.2 The Development of the Law

When one addresses questions such as those involving representation of clubs and
players within the structures of the governing bodies or related matters which one
may helpfully categorise as matters of sports governance one must appreciate that
there is no scope for the EU to adopt legislation requiring the embrace of particular
models of governance. All that can be done is to conclude that particular impugned
practices may not be followed. It rests with governing bodies in sport to choose
how to amend their practices, provided only that any such amendment complies
with the rules of the Treaty. This is the constitutional starting-point.

And yet the practice is rather different from the principle. And not simply for
reasons of political opportunism or bureaucratic ambition. The ‘limits’ of the
Treaty-conferred powers to which Article 5(1) EC refers are limits that are broadly
drawn and, moreover, they are strikingly imprecise. The consequence is that a
great deal of EC law and policymaking affects areas that are beyond the explicit
limits of the EC Treaty. This is in particular the consequence of the key point that
the EC Treaty covers the whole of the economy, so that any sphere of activity
which falls within the notion of ‘economic’ becomes subject to the Treaty. It may
not be subject to a legislative competence granted by the Treaty. But it will
typically fall within the scope of the so-called ‘negative’ provisions of the EC
Treaty, those which prohibit public and private practices which fall foul of the EC
rules on free movement, competition law and non-discrimination. In principle this
means only that EC law will in particular cases dictate what sporting bodies may
not do. In practice the decisions of the Court and the Commission are influential in
confining available options and in promoting inclusion of particular features in
governance patterns which the EU’s institutions favour as consistent with the
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expectations of free movement and competition law. Governance is a matter of
sporting autonomy but that autonomy is conditional – conditional on compliance
with the rules of the EC Treaty. In particular, the Court’s insistence that sporting
rules which fall within the scope of the Treaty and which require checking for
compliance with its requirements will survive only where they are necessary to
meet the legitimate interests of sport provides a context within which to wrestle
over what really is required in the effective governance of sports. So EC law,
exploited by private and public actors at national and transnational levels, has
made significant inroads into the self-regulatory paradigms that have long domi-
nated sport and which remain cherished by sports governing bodies. The conse-
quence is an EU policy on sport which is incomplete, fragmentary and yet
underpinned by identifiable themes which define the permitted scope of legitimate
sports governance.2

17.3 Case Law

The most recent major decision of the European Court dealing with sport and EC
trade law is Meca-Medina and Majcen v. Commission, a decision of July 2006.3 It
provides a splendidly vivid demonstration of how rules vital to the conduct of
sporting competition do not exist separately from, but rather are intimately con-
nected to, the economic context of modern sport. And it reveals the European
Court’s readiness to acknowledge both the sporting and the economic nature of such
practices and to find a way to test them against the requirements of EC trade law.

The applicants in Meca-Medina were professional swimmers. They had failed a
drug test administered as part of the overall control exercised over the sport by
FINA, swimming’s governing body. Consequently they had been deprived of their
means of making a living by a ban from competition which, after an appeal, was
set at two years in duration. So the economic detriment of the action taken against
them was plain. And yet this was clearly not only a matter of economics. Sport is
based on fair play – it is structured around rules which define the essence of the
endeavour. Keeping out drug cheats has an undeniable economic context, for a
‘clean’ sport makes more appeal to sponsors and broadcasters (as well as fans), but
at the same time it is an existential choice: sport is only sport if there is a level
playing field for competitors.

The swimmers had complained to the Commission that the anti-doping
arrangements that had led to their exclusion from the sport constituted a violation
of the Treaty competition rules, but the Commission rejected their complaint.4

2 See, e.g., Parrish 2003; Weatherill 2007A; L. Barani 2005, 42; Dimitrakopoulos 2006, 561;
Szyszczak 2007.
3 Case C-519/04 P [2006] Meca–Medina and Majcen v Commission ECR I-6991.
4 COMP 38.158, 1 August 2002.
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The swimmers applied to the Court of First Instance (CFI) for annulment of the
Commission’s decision to reject their complaint. The CFI rejected their applica-
tion.5 Since it did so for reasons which were not at all to the subsequent taste of the
European Court, it is worth pausing to appreciate the flaws in the CFI’s approach.6

In Meca-Medina and Majcen v. Commission7 the CFI began by repeating the
orthodox judicial view that sport is subject to Community law only in so far as it
constitutes an economic activity within the meaning of Article 2 EC.8 It then
attempted to insist that anti-doping rules concern exclusively non-economic
aspects of sport, designed to preserve ‘noble competition’9 and therefore outwith
the scope of the EC Treaty. This led it into intellectually murky alleyways. At
Paragraph 41 the CFI referred to ‘purely sporting rules, that is to say rules con-
cerning questions of purely sporting interest and, as such, having nothing to do
with economic activity’ and juxtaposed this to a description of ‘regulations, which
relate to the particular nature and context of sporting events, are inherent in the
organisation and proper conduct of sporting competition and cannot be regarded as
constituting a restriction on the Community rules on the freedom of movement of
workers and the freedom to provide services’. But this is to conflate two different
points. Perhaps there is a (small) category of purely sporting rules unassociated
with economic activity, but regulations inherent in the organisation and proper
conduct of sporting competition form a much larger category in which economic
effect is commonly present. Similarly at Paragraph 44 the CFI observed that the
‘the campaign against doping does not pursue any economic objective’. That may
not be true, for the CFI itself refers at Paragraph 57 to the economic value of a
‘clean’ sport to its organisers, but even if true, this is not of itself a reason for
locating that campaign outside the Treaty. Anti-doping rules certainly have eco-
nomic effects on those found to have contravened them. Attempts to present such
rules as ‘sporting’ and not ‘economic’ are unhelpful. They are both.

The CFI’s attempt in Meca Medina to assert ‘no overlap’ between sports
governance and EC trade law was doubtless a source of delight to sports federa-
tions.10 Such an analysis maximises the room for sporting autonomy. But it is
constitutionally deeply unconvincing. Rules governing the composition of national
sports teams or the conduct of anti-doping controls may plausibly define the nature
of sporting competition, in the sense that the very existence of sporting endeavour
is undermined without such rules. They are sporting rules. But they are not purely
sporting rules. They visibly have economic repercussions (for players most of all).

5 Case T-313/02 [2004] ECR II-3291.
6 For criticism of the CFI judgment, see Weatherill 2005A, 416.
7 Case T-313/02 [2004] ECR II-3291.
8 Para. 37.
9 Para. 49.
10 Accordingly the ‘Arnaut Report’, considered below, which makes a partisan case in favour of
maximising the autonomy of sports governing bodies, relies heavily on the CFI ruling, to the
almost complete exclusion of the ECJ’s.
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What is really at stake is not a group of sporting rules and a separate group of
economic rules, but rather a group of sporting rules which carry economic
implications and which therefore fall for assessment, but not necessarily con-
demnation, under EC trade law.

In July 2006 the European Court of Justice (ECJ) corrected the development of
the law.11 It set aside the CFI’s judgment – though it still concluded that the
swimmers’ application for annulment of the Commission decision had to fail. The
ECJ’s ruling is significant for taking a much less generous approach to the scope of
sporting autonomy to apply rules with economic effects than had been admitted by
the CFI.

The ECJ began by asserting that ‘sport is subject to Community law in so far as
it constitutes an economic activity within the meaning of Article 2 EC’. It added
that the prohibitions contained in Articles 39 and 49 EC ‘do not affect rules
concerning questions which are of purely sporting interest and, as such, have
nothing to do with economic activity’. It then referred to ‘the difficulty of severing
the economic aspects from the sporting aspects of a sport’, confirming its view that
the free movement provisions ‘do not preclude rules or practices justified on non-
economic grounds which relate to the particular nature and context of certain
sporting events’, adding in line with long-standing judicial practice that such a
restriction on the scope of the provisions in question must remain limited to its
proper objective.

The Court then stated that ‘the mere fact that a rule is purely sporting in nature
does not have the effect of removing from the scope of the Treaty the person
engaging in the activity governed by that rule or the body which has laid it
down’.12 And if the sporting activity in question falls within the scope of the
Treaty, the rules which govern that activity must satisfy the requirements of the
Treaty ‘which, in particular, seek to ensure freedom of movement for workers,
freedom of establishment, freedom to provide services, or competition’.13 This
part of the judgment booms with long-term resonance. It constitutes a rejection of
the notion that a ‘purely sporting’ rule is of itself apt to escape the scope of
application of the Treaty and is therefore immune from the expectations of EC
trade law. This part of the judgment by contrast embraces the ‘overlap’ analysis –
an admission that a practice may be of a sporting nature, and perhaps even ‘purely
sporting’ in intent, but that it must be tested against the demands of EC trade law
where it exerts economic effects.14

The CFI was adjudged to have made an error of law in assuming that purely
sporting rules which have nothing to do with economic activity and which
therefore do not fall within the scope of Articles 39 EC and 49 EC equally have
nothing to do with the economic relationships of competition, with the result that

11 Case C-519/04, supra n. 3.
12 Para. 27.
13 Para. 28.
14 Weatherill 2007B, Ch. 3, 48–73.
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they also do not fall within the scope of Articles 81 EC and 82 EC. Instead the
specific requirements of Articles 81 and 82 should be considered. In the absence of
such analysis, the contested judgment was therefore set aside. However, the ECJ
did not remit the case to the CFI. In accordance with Article 61 of the Statute of
the Court of Justice, it felt it appropriate to give judgment on the substance of the
appellants’ claims for annulment of the Commission decision rejecting their
complaint. And it rejected their application. It took the view that the general
objective of the rules was to combat doping in order for competitive sport to be
conducted on a fair basis; and the effect of penalties on athletes’ freedom of action
must be considered to be inherent in the anti-doping rules. Restrictions must be
limited to what is necessary to ensure the proper conduct of competitive sport, and
this relates to both defining the crime of doping and selecting penalties.15 An
excessive intervention into an athlete’s freedom would generate unlawful adverse
effects on competition16 but in the case the appellants had failed to establish that
the Commission made a manifest error of assessment in finding the rules on
quantities of permitted nandrolone to be justified. Nor, in the absence of pleading
by the appellants, would it treat the penalties imposed as excessive. The Court
considered that the rules did not constitute a restriction of competition incom-
patible with the common market, within the meaning of Article 81 EC, since they
pursued a legitimate objective and were no more restrictive than was necessary to
achieve it.17

‘Sports law’ possesses its own internal peculiarities and unique rhythms, but its
connections with the broader structure of the law should never be neglected. And
crucially the ECJ’s analysis in Meca-Medina is not sports-specific. In fact the
Court drew on established practice under Article 81(1) EC to insist that ‘the
compatibility of rules with the Community rules on competition cannot be
assessed in the abstract’. One must assess the overall context in which an agree-
ment is struck or produces its effects. One must consider its objectives. ‘It has then
to be considered whether the consequential effects restrictive of competition are
inherent in the pursuit of those objectives (…) and are proportionate to them’.
Most of all the ECJ relied on its previous ruling in Wouters, which has nothing
whatsoever to do with sport (but rather concerned rules of the Dutch bar prohib-
iting multi-disciplinary partnerships between advocates and accountants).18 So the
ECJ, in concluding that anti-doping rules cannot simply be excluded from the
scope of review pursuant to EC competition law by reference to their role in
ensuring fair play and instead requiring that they be examined in their proper
context, including recognition of their economic effect, was simply applying

15 Para. 48.
16 Para. 47.
17 Para. 45.
18 Para. 42. The important decisión in Wouters is there cited – Case C-309/99, J.C.J. Wouters,
J.W. Savelbergh, Price Waterhouse Belastingadviseurs BV v. Algemene Raad van de Nederlandse
Orde van Advocaten [2002] ECR I-1577.
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general principles governing the interpretation of Article 81(1). But, crucially,
placing the rules within the ambit of the Treaty does not mean they will inevitably
be forbidden by it. The general objective of the rules was to combat doping in
order for competitive sport to be conducted on a fair basis; and the effect of
penalties on athletes’ freedom of action must be considered to be inherent in the
anti-doping rules. This contextual examination was crucial in the Court’s con-
clusion that such rules affected the athletes’ freedom of action but that they did not
constitute a restriction of competition incompatible with the common market
within the meaning of Article 81(1) EC. That is how Article 81(1) functions – in
Wouters the Court similarly examined the contribution of the restrictive rules to
the administration of justice in determining whether they violated Article 81(1)
EC.19

So the swimmers lost. But it is crucial for the development of the law that they
lost not because the rules were treated as ‘purely sporting’ in nature and therefore
immune from EC law’s overlap. That would go too far in attributing autonomy to
the economically significant business of sports governance. EC law affords
sporting bodies a conditional autonomy. FINA’s anti-doping law and practice met
the conditions and so the ban on the swimmers was not upset. It is here that one
observes most vividly the extent of EC law’s assertion of a basis to scrutinise
governance choices. Is an anti-doping regime necessary for true sport? The Court
does not deny it. But this does not mean that particular models of anti-doping
control are necessary. The Court in Meca-Medina has insisted on a jurisdiction to
inspect chosen procedures to ensure they do not interfere with competition in a
way that goes beyond what is necessary. So there is a degree of judicial super-
vision of practices falling within the scope of the EC Treaty. This implies a need
for proper administration and procedural fairness in anti-doping controls in par-
ticular and sports governance in general, albeit that such matters are left unex-
plored at the level of detail by the ECJ in Meca-Medina.20 In practice one may
readily suppose that, as in the case itself, it will normally be found that chosen
procedures do not fall foul of EC law. The Court has allowed plenty of room for
respecting the detailed intricacies of decision-making within sport.

The ruling in Meca-Medina is of great significance because of the break it
makes with constitutionally more ambiguous decisions in the past. In particular,
the long-standing discourse of the ‘sporting exception’ tended to obscure an
analytically precise understanding of what was at stake. Meca-Medina establishes
that few rules are sporting but not also economic in nature and/or effect. The
majority of rules are both, and their compatibility with EC law needs to be

19 There are some ambiguities in the analysis which trouble competition lawyers but it is
submitted that these quirks make no practical difference in the particular case of subjection of
sport to Article 81: see Weatherill 2007B, 60–62.
20 See Paras. 46–55 of the ECJ’s judgment. Cf Van Vaerenbergh 2005, connecting sport to the
general literature on ‘global administrative law’, on which see, e.g., Krisch and Kingsbury 2006.
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assessed on a case-by-case basis.21 The ruling in Meca-Medina pins down with
greater precision than hitherto how we should understand the so-called ‘sporting
exception’.22

17.4 Case Law: A New Understanding

I have argued elsewhere that it is possible and desirable to read several earlier
decisions of the European Court in the light of Meca-Medina and thereby to
provide a more precise understanding of what the Court intended.23 The
Commission’s 2007 White Paper, considered more fully below, has done some-
thing similar. This approach, one should immediately confess, is potentially per-
ilous. Explaining past judicial decisions on the basis of what one considers should
be deduced as the core of the reasoning, rather than on the basis what is actually
presented as such, may badly distort the picture. And one should also concede that
although Meca-Medina is on its face an important adjustment in the structuring of
EC trade law applied to sport, the true breadth of its innovative character remains
ambiguous, in particular in the matter of its application not only to EC competition
law but also to free movement law. This is addressed below. Furthermore, as a
decision of the Third Chamber of the Court, comprising just five judges, one
cannot exclude the possibility that a differently constituted Court might in future
change course once again, and extend greater protection to sporting autonomy than
does Meca-Medina. These are genuinely important caveats, here fully acknowl-
edged. But working for the time being on the basis that Meca-Medina currently
offers an authoritative statement of the law and also operating under a normative
assumption that the judgment’s narrow confinement of the body of ‘purely
sporting’ rules lying beyond the scope of the EC Treaty is intellectually con-
vincing, this paper now offers a brief comment on how the outcomes of previous
judgments of the Court and decisions of the Commission can be reconciled with
the approach taken in Meca-Medina, even if the precise reasoning cannot. The aim
is to sketch a post-Meca-Medina understanding of how and why EC law imposes
limits on the autonomy of sports governance.

In Walrave and Koch v Union Cycliste Internationale, the first case involving
sport to reach the European Court,24 the Court stated that the practice of sport is
subject to Community law ‘in so far as it constitutes an economic activity within
the meaning of Article 2 of the Treaty’. This approach has been followed

21 See, largely approving of this shift, Weatherill 2006A, 645; Szyszczak, 2007A, 95; Wathelet
2006; Wathelet 2007, 3; Rincon 2007, 224; and, criticising the Court’s choice, Infantino 2006;
Zylberstein 2007, 218.
22 Parrish and Miettinen 2007; Van den Bogaert and Vermeersch 2006, 821.
23 On Overlapping Legal Orders, Weatherill 2007B, 64–67.
24 Case 36/74 [1974] ECR 1405.
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consistently ever since. This is in fact no more than a reflection of the constitu-
tionally fundamental point rooted in Article 5(1) EC that the EC enjoys no general
regulatory competence. Walrave and Koch involved nationality-based discrimi-
nation, which one would normally assume to fall foul of (what is now) Article 12
EC’s prohibition of such practices. However, the Court treated the composition of
national sports teams as unaffected by the prohibition where their formation is ‘a
question of purely sporting interest and as such has nothing to do with economic
activity’. And here was established the phrase which has been at the heart of many
of the conundrums afflicting our understanding of ‘EC sports law’. The formula
re-appears in Bosman25 where the Court reflected the insistence found in the
Walrave judgment that this ‘restriction on the scope of the provisions in question
must however remain limited to its proper objective’ and, confirming its readiness
to patrol the limits of the autonomy granted to sports federations to set rules
undisturbed by the demands of EC law, the Court refused to accept that nation-
ality-based restrictions in club football, as distinct from representative interna-
tional football, constituted legitimate rules of sporting interest.26 It concluded that
they fell within the scope, and violated the requirements, of the EC Treaty.

But precisely why was the Court prepared to find that selection policies for
national representative teams escaped condemnation under EC law? In Walrave
and Koch the Court referred to ‘a question of purely sporting interest’ which ‘as
such has nothing to do with economic activity’. This, however, is an awkward
formulation. Perhaps there are some such rules which are beyond the reach of the
Treaty – the detail of the offside rule perhaps, the height of the goalposts or the
length of a match – but most rules of sporting interest are not purely of sporting
interest, they also impinge on economic activity. In practice, the Court’s consistent
insistence that any restriction on the scope of the Treaty provisions in question
must remain limited to its proper objective has helped to contain inflated claims to
sporting autonomy via this unhappy ‘purely sporting interest’ formula. But
Walrave and Koch, as the source of the Court’s treatment of the overlap between
EC law and ‘internal’ sports law, embedded into the jurisprudence an unfortunate
suggestion of clean separation between rules of ‘purely sporting interest’ and rules
with an economic impact. It is most of all the word purely that is apt to mislead. In
reality the two spheres commonly overlap, for most sporting rules are of sporting
interest and they also exert an economic impact.

Subsequent case law and Commission practice has tended to reflect this
unstable claim to a separation between the sporting and the economic sphere,
while groping for legal formulae that would give space for sport to assert its
particular requirements even where their promotion has detrimental economic
consequences for individuals. This has been examined in great depth elsewhere
and this paper will not provide an exhaustive account.27 The sense of intellectual

25 Case C-415/93 [1995] ECR I-4921.
26 See also Case C-438/00 Deutscher Handballbund eV. v. Kolpak [2003] ECR I-4135.
27 Parrish and Miettinnen 2007.
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frustration associated with pinning down what really is at stake is well captured by
Advocate General Warner in Walrave and Koch when he asserted robustly that the
permissibility under Community law of national sporting teams is no more than a
simple matter of common sense. Of course he is right. But law requires that
common sense be converted as far as possible into operationally useful and pre-
dictable rules. And so when one fast-forwards to Meca-Medina one can readily
appreciate the significance of the ruling. For the ECJ ‘the mere fact that a rule is
purely sporting in nature does not have the effect of removing from the scope of
the Treaty the person engaging in the activity governed by that rule or the body
which has laid it down’. In its treatment of the substance of the application the ECJ
does not even bother to mention the ‘purely sporting’ rule. A bold but sustainable
interpretation of the ECJ decision in Meca-Medina and Majcen would hold that the
so-called rule of ‘purely sporting interest’, originating in Walrave and Koch, has
now been eliminated as a basis for immunising sports rules which have an eco-
nomic effect from review under EC law. All that can be intended by the ‘purely
sporting rule’ is a reference to the small category of rules which govern sport but
which are devoid of economic effect – such as the offside rule and fixing the height
of goalposts. In the unlikely event that such rules were to provoke litigation, they
would be found to lie outside the scope of the EC Treaty.

So there is an overlap between EC law and ‘internal’ sports law but the peculiar
demands of the latter may be used to nourish a submission that an apparent
restriction is nevertheless an essential element in sports governance. This is
roughly how Meca-Medina itself was decided by the ECJ. And embrace of this
approach would not at all change the outcome of a case such as Walrave and Koch.
One can readily conclude that without nationality-based discrimination the very
existence of international representative football competitions would be grievously
imperilled. So the rule is necessary. The key to the ruling should be that the
economic effects of the rule are a necessary consequence of their contribution to
the structure of sports governance. So nationality rules governing the composition
of national representative teams do have an economic effect – by confining the
opportunities enjoyed by players to choose which country to play for, by struc-
turing international football in a way that appeals to spectators, sponsors and so on
– but they serve to define the very endeavour of international competition, the
character of which would be destroyed without such rules. Whereas, by contrast,
nationality-based discrimination in club football has economic effects, but the
Court will not treat it as inherent in the organisation of the game and therefore it is
fatally exposed to the EC Treaty’s prohibition of nationality-based discrimination
contained in Article 12 as well as, in appropriate cases, other prohibitions too (such
as Art. 39 in Bosman). What Meca-Medina does is to rid the analysis of the
unhelpful search for rules of purely sporting interest. This may make little, if any,
difference to the result of litigation involving the subjection of sports governance
to EC law but it should provide a more realistic and intellectually sound legal basis
for assessing the legitimate nature of the profusion of rules that frame modern
sport while also exerting profound financial implications.
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17.5 The 2007 White Paper on Sport

Much of this is absorbed by the European Commission’s White Paper on Sport
issued in July 2007.28 Its legal analysis is heavily dependent on Meca-Medina,
which is presented as a landmark ruling. It is, in fact, the only decision of the
European Court explicitly referred to in the body of the White Paper. The Staff
Working Document which accompanies the White Paper houses detailed legal
analysis. Annex I of the Staff Working Document, entitled Sport and EU Com-
petition Rules, is stated to be not legally binding – this is constitutionally obvious –
nor even to constitute Commission guidelines (p. 63). The Annex begins in
orthodox fashion by pointing out that sport involves economic activity and
therefore is capable of falling within the scope of application of the EC Treaty. It
recites the familiar case law, placing heavy emphasis on Meca-Medina, as one
would expect. It concludes that the judgment reveals an interpretation of Articles
81 and 82 which ‘provides sufficient flexibility to take account of the specificity of
sport and does not impede sporting rules that pursue a legitimate objective (such as
the organisation and proper conduct of sport), are indispensable (inherent) to
achieve the objective and proportionate in light of the objective pursued’ (p. 69).
The Annex then surveys existing decision-making practice in order to provide a
feel for what may be permitted and what may not. This is largely intended to be
descriptive although, as mentioned above and in more ambitious vein, it seeks to
explain some pre-existing case law on the basis of Meca-Medina. It suggests that
the ENIC decision, concerning rules forbidding multiple ownership of football
clubs,29 is now capable of being understood as a finding that the measure involved
no breach of Article 81(1) ‘on the basis of the Wouters criteria applied in Meca
Medina’ (p. 71). Lehtonen, the case dealing with transfer windows,30 is similarly
considered with the advantage of post-Meca-Medina eyes (p. 72).

The significance of Meca-Medina is readily appreciated when one glances at
the contrasting tone of the ‘Arnaut Report’ – the so-called Independent European
Sport Review published in October 2006.31 The review process that led to the
Arnaut Report was initiated by the UK Presidency of the EU in 2005 but domi-
nated by the interests of those who currently set the tone of sports governance in
Europe. The Arnaut Report almost entirely ignores the ECJ judgment in Meca-
Medina (the only exception is at p. 14) and prefers instead to load its analysis on
the back of the CFI’s judgment which had been overruled some months in advance
of the publication of the Arnaut Report. It therefore presents an account of the law
which is much more heavily biased in favour of sporting autonomy than the ECJ is
willing to accept, and it amounts to little more than propaganda designed to
promote the ambition of sports federations to relax the intensity of their subjection

28 White Paper on Sport, COM (2007) 391, 11 July 2007.
29 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
30 Case C-176/96 Case C-176/96 Lehtonen et al. v. FRSB [2000] ECR I-2681.
31 Independent European Sport Review.
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to EC law. The Arnaut Report is compromised by its uncritical acceptance of
grossly exaggerated claims that European football is currently characterised by
vigorous vertical re-distribution of wealth32; while, in law, it is marred by an
unsound inflated assessment of the notion of the ‘purely sporting rule’.33 The
Commission’s 2007 White Paper largely ignores the Arnaut Report.34 The Staff
Working Document too shows little enthusiasm for it; for example, at page 28 it
dismisses the recommendation that sport enjoy exemption from the state aid rules.
And, rejecting suggestions in the ‘Arnaut Report’, it states that the judgment
‘strongly confirms’ that it is not feasible to provide an exhaustive list of rules
which do or do not breach the Treaty. A general exemption is’neither possible nor
warranted’ (p. 69; see also p. 78). Case-by-case inquiry is required. The Arnaut
Report, a dogged yet persistently selective defence of claimed virtues within
football’s status quo, deserves no further attention here.

It is submitted that the change in approach heralded by Meca-Medina is not
confined to the interpretation of the Treaty competition rules. The rules of sporting
federations need to be assessed in the same contextually sensitive way whichever
Treaty provision they happen to be attacked under. The possibility that they fall
under Articles 49, 81 and 82 again reveals their unusual, if not quite sui generis,
quasi-regulatory nature. For sport, I submit that there should be a convergence
between the economic law provisions of the Treaty. True, Meca-Medina does not
authoritatively decide that EC trade law generally applies to sport under this
‘contextually sensitive’ reasoning. The case concerns only Article 81 EC. Indeed
the fact that the ECJ concluded that the CFI had made an error of law in assuming
that purely sporting rules which have nothing to do with economic activity and
which therefore do not fall within the scope of Articles 39 EC and 49 EC equally
have nothing to do with the economic relationships of competition, with the result
that they also do not fall within the scope of Articles 81 EC and 82 EC, may be
read as a firm rejection of any ‘convergence’ thesis. This would be a tactically
attractive approach for those keen to maximise the scope of sporting autonomy
under EC law, who, if forced under protest to admit Meca-Medina into their
framework of analysis under Article 81, would be logically eager to protect the
vitality of the ‘sporting exception’ under the free movement provisions of the
Treaty. And admittedly the Commission’s 2007 White Paper is cautious, indeed
equivocal, on this point. Although at pages 101 and 104 the Staff Working Doc-
ument seems readily to assume that Meca-Medina is as relevant to free movement
as it is to competition law, at page 70 it takes pains to accept that there is no
convergence brought about by Meca-Medina (though it does not address broader

32 Cf. Moorhouse 2007, 290.
33 E.g., Paras. 3.19, 3.26, 3.40–3.41, 3.89, 5.55, 6.28, 6.60, 6.70. The Arnaut Report is stated to
have been prepared with the advice of José Luis da Cruz Vilaca. It seems implausible that such a
distinguished jurist could have approved the final text of the Report.
34 See only a bland reference on p. 13 in n. 7.

454 17 The Influence of EU Law on Sports Governance



questions beyond mere description of the plain fact that the ruling concerned only
competition law whereas most previous practice concerns free movement).

I think this is a spirited but losing battle. It is here submitted that the reasoning
found in Meca-Medina is apt for transplant to all the provisions of the Treaty that
are capable of applying to sport. The ECJ in Meca-Medina and Majcen rebukes the
CFI for failing to separate out the different detailed elements at stake in an analysis
under Articles 39 and 49, on the one hand, and Articles 81 and 82, on the other, but
I do not think the ECJ is doing anything more profound than drawing attention to
the CFI’s neglect of possible detailed differences between the provisions, which
could encompass personal scope, need for market analysis, the role of ‘internal
situations’, burden of proof and so on.35 The ECJ is not making any deeper
normative criticism of the ‘convergence thesis’. My own view is that it would be
unsatisfactory for a practice that is treated as necessary for the organisation of
sport under the free movement provisions then to be condemned under the com-
petition rules – and it would be equally unsatisfactory for a practice that is treated
necessary for the organisation of sport under the competition rules to be found
incompatible with the free movement provisions. In my view there is and should
be an ultimate functional comparability between the inquiries conducted under
these economic law provisions in order to discover the scope of conditional
autonomy properly allowed to sporting bodies. If rules are shown to be necessary
for the effective organisation of sport, then they are not incompatible with EC trade
law, whichever provision is invoked. And, as a corollary, where the restrictive
effect trespasses beyond what is necessary to achieve the rule’s proper objective,
the basic Treaty prohibitions can bite. So, by insisting on sensitive appraisal of
sporting rules in their proper context, I argue here for ‘convergence in outcome’
between free movement law and the competition rules. And I share the view that
there is a methodological comparability in the general trend in EC economic law to
allow a ‘softening’ of basic Treaty provisions by reference to factors other than
those expressly set out in the derogations contained in the Treaty (Arts. 30, 46,
81(3)).36 As the Court puts it, the Community has ‘not only an economic but also a
social purpose’,37 meaning that EC trade law is a rich mixture of regulatory
concerns and that the dynamic project of economic integration compels the
development of a much more elaborate structuring of priorities than the skeletal
terms of the Treaty foresee.38 I think that in the case of sport this rich mixture

35 So the ECJ, in Paras. 32–33, is merely drawing attention to the inadequacy of Para. 42 in the
CFI’s judgment.
36 See Nazzini 2006, 497. Also on convergence, see Mortelmans 2001, 613. Cf Weatherill 2003,
51, 80–86; O’Loughlin 2003, 62.
37 Case C-438/05 Viking Line judgment of 11 December 2007, Para. 79; Case C-341/05 Laval
judgment of 18 December 2007, Para. 105.
38 I argue that this is a reason for scepticism that the EU Charter effects a qualititative change in
EC trade law in ‘The Internal Market’, in Peers and Ward (2004) Ch. 7. For an extended
investigation see De Vries 2006.
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should lead to ‘convergence in outcome’ across the several relevant provisions of
EC economic law, and I do not think Meca-Medina is in any way inconsistent with
that approach.

In fact, Meca-Medina’s acceptance that the anti-doping rules did not constitute
a restriction of competition incompatible with Article 81 EC, since they pursued a
legitimate objective, is functionally aligned with the Court’s Article 39 judgment
in Bosman which accepts as ‘legitimate’ the perceived sports-specific anxiety to
maintain a balance between clubs by preserving a certain degree of equality and
uncertainty as to results and to encourage the recruitment and training of young
players39 and the finding in Deliege, an Article 49 case, that selection rules limited
the number of participants in a tournament, but were ‘inherent’ in the event’s
organisation.40 Such rules are not beyond the reach of the Treaty, but they are not
incompatible with its requirements. The free movement rules and the competition
rules are in functional alignment.

In conclusion, the Court, abandoning in practice the notion of the rule of ‘purely
sporting’ interest, has taken a broad view of the scope of Community trade law –
but having brought sporting rules within the scope of the Treaty it shows itself
readily prepared to draw on the importance of matters not explicitly described as
‘justifications’ in the Treaty in order to permit the continued application of chal-
lenged practices which are shown to be necessary to achieve legitimate sporting
objectives and/or inherent in the organisation of sport. That, then, becomes the
core of the argument when EC law overlaps with sports governance: can a sport
show why prejudicial economic effects (for some sportsmen) must be tolerated?
This is a statement of the conditional autonomy of sports federations under EC
law. An overlap between EC law and ‘internal’ sports law is recognised, but within
that area of overlap sporting bodies have room to show how and why the rules are
necessary to accommodate their particular concerns – fair play, credible compe-
tition, national representative sides, and so on. My argument is not at all that this
line of reasoning makes it simple to discover which rules are necessary for the
effective organisation of sport. My argument is that this line of analysis ensures the
right questions are asked. It prevents intellectually wasteful arguments about what
is ‘sporting’ and what is ‘commercial’, and instead embraces the overlap of the
two spheres. Then, within that zone of overlap, there is room for serious discussion
of what is necessary for and/or inherent in the structure of sports governance.

39 Case C-415/93 supra n. 25, Para. 106.
40 Cases C-51/96 & C-191/97 Deliege v. Ligue de Judo [2000] ECR I-2549.
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17.6 The Oulmers Litigation: (Not) Putting Meca-Medina
to the Test

Meca-Medina pins down a role for EC law in supervising governance arrange-
ments in sport. The Treaty is not structured in such a way as to allow the insti-
tutions of the EU to dictate what shall be the pattern of anti-doping control in
European sport. Nor do they possess any relevant detailed expertise. But anti-
doping controls must comply with the requirements of EC law, so there is in effect
a kind of threshold requirement with which sports governance must comply in
choosing anti-doping arrangements. For example, penalties must not be exces-
sive.41 Deliege provides another good example.42 Selection procedures for inter-
national events must meet certain standards of (inter alia) non-discrimination.
Clearly this allows a high degree of autonomy to sports federations to choose their
preferred detailed methods, but it is not an unconditional autonomy. Lehtonen,
dealing with ‘transfer windows’, similarly shows how rules which are arbitrary or
discriminatory and which fall within the scope of EC law (because of their eco-
nomic effect) are within the scope of review pursuant to EC law and vulnerable to
being held incompatible with it.43 But there is no suggestion that governing bodies
may not preclude the movement of players between clubs at the sharp end of the
season as part of their legitimate concern to maintain fair competition, provided
that they avoid the taint of arbitrary or discriminatory practices.

This does not disclose a general policy on sports governance, let alone a sys-
tematic or detailed one. That is not the business of the EU. But it does show that
sports governance is not immune to EC law’s influence. And there are thematically
consistent principles which bind together the decisional practice of the Court and
the Commission – reliance on objective criteria, proportionality, etc. This repre-
sents EC law’s contribution to good governance even in a sector which in most
States is treated as more private than public in character.

The player release rules which feed international representative football offer an
intriguing candidate test case which may provide further elucidation of the impact
of EC law on sport. Under FIFA’s long-established rules governing the release of
players for international representative matches, clubs have been required to
release players – their employees – for a defined period of time and for a defined
group of matches. The rules make no provision for the clubs to receive payment.
The clubs, not the national association nor the international federations, are
explicitly stated to be responsible for the purchase of insurance to cover the risk
that the player will be injured when playing for his country. Even if the player is
not injured, he will arrive back at his club tired. This system seems strikingly
imbalanced. Is it lawful?

41 Case C-519/04 P supra n. 3, Para. 48.
42 Supra n. 41.
43 Case C-176/96 Lehtonen et al. v. FRSB [2000] ECR I-2681.
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Litigation was initiated in 2005. In Belgium, Charleroi found that a highly
promising young player, Oulmers, returned seriously injured in November 2004
from international duty with his home country, Morocco. Charleroi’s fortunes on
the field slumped without their young star, while they continued to have to pay his
wages. They were entitled to no compensation. They brought a case before the
Belgian courts. They claimed damages from FIFA, alleging a violation of Article
82 EC. The case was the subject of an intervention supportive of Charleroi’s case
by the G-14 group of 18 (!) major clubs, who pay the highest wages and conse-
quently have the largest incentive to procure adjustment of the current rules. FIFA,
for its part, enjoyed the support of interventions from over 50 continental and
national associations. In May 2006 the Tribunal de Commerce in Charleroi agreed
to make an Article 234 preliminary reference to Luxembourg.44 It brushed aside a
number of arguments advanced by football’s governing bodies, some involving
technical points of procedure, others of a more fundamental nature, some rooted in
Belgian law, others arising under EC law. The Tribunal concluded that as a matter
of Belgian public policy it would not defer to the jurisdictional exclusivity claimed
by FIFA for the Court of Arbitration in Sport – doubtless an important finding on a
point likely commonly to arise in such litigation. Of particular current relevance,
the Tribunal was asked to treat the rules as purely sporting in nature. It considered
the matter only briefly, and took the view that the complexity of the case law,
combined with the transnational importance of the issue under examination, made
this an appropriate case for referral to Luxembourg in search of an authoritative
uniform interpretation of EC law.

That the Court in Charleroi refused to set aside the commercial implications of
the rule, and proceeded to make a reference despite the ‘sporting’ context is
doubtless of tactical value to the clubs. However, in line with the case advanced in
this paper, this is not to make any assumption that the economic context overrides
the sporting. The point is that both value systems are involved. The next step will be
to assess whether the player release rules survive being put to the test under EC law.

Or at least that would have been the next step had the litigation not been settled
out of court in February 2008. The reference, lodged with the European Court in
2006, was the subject of an appeal before the Belgian courts. That appeal was set
for hearing in the summer of 2008. The European Court placed the reference on ice
pending resolution of the Belgian appeal. So the litigation was stalled. And now it
has been abandoned. This was part of the ‘deal’ struck in February 2008 according
to which the ‘player release’ litigation has been terminated and the G-14 group
wound up, while, for their part, the governing bodies in football have agreed to
allocate funds raised from the marketing of major international championships to

44 The reference was accepted as Case C-243/06, referred to the European Court by Tribunal de
Commerce de Charleroi in May 2006. For background see Weatherill 2005B, 3.
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compensate clubs which release players and also to allow formal recognition of the
voice of the clubs in governance matters at transnational level through a newly
instituted ‘European Club Association’.45

But the issues raised by this ‘lost litigation’ are pertinent to understanding how
and why choices about models of governance in sport may be affected by EC law.
And in the best possible sense of the term, academic interest demands reflection on
how the Oulmers/Charleroi litigation might have been resolved, had it not been
choked off, not least to shed light on how the looming threat of litigation has the
potential to provoke alteration in sports governance patterns.

High stakes were on the table. The ‘Arnaut Report’46 reveals how sports bodies
would have liked to have disposed of this inconvenient legal challenge. It treats
rules on player release as ‘motivated by purely sporting considerations (…)
[n]ecessary to protect the regularity and proper functioning of international
competitions’ and concludes that they ‘can be considered as a prime example of a
sports rule which should fall outside the scope of EU law’ (Paras 3.42–3.48).
Perhaps, as Arnaut argues (unconvincingly, in my view), they should – but the fact
is that they do not. As explained above, by attributing central importance to the
notion of the ‘purely sporting’ rule the ‘Arnaut Report’ calculatedly ignores the
ECJ’s ruling in Meca-Medina and therefore misrepresents the breadth of sporting
autonomy under EC law. And should a successor to the Oulmers litigation
eventually fall for decision in Luxembourg, it is submitted that Meca-Medina
offers the obvious analytical starting-point. So account must be taken of

the overall context in which the decision of the association of undertakings was taken or
produces its effects. More particularly, account must be taken of its objectives (…) It has
then to be considered whether the consequential effects restrictive of competition are
inherent in the pursuit of those objectives.47

That formula needs to be adjusted to take account of the role of Article 82 EC,
but it is the consistent assumption of this paper that the same basic analysis does
and should apply: that is, the essence of the inquiry asks whether the objectives
pursued by the sporting practice can be met by measures which exert a less
prejudicial impact on affected parties. If so, the practice is unlawful – in Article 82
terms, it would not be proportionate, nor could it be held to be objectively justified.

It should be made clear that this is not a brutal attack on the very foundations of
sports governance. EC law possesses no such far-reaching mandate. EC law
contains nothing that calls into question the legitimacy of international football,
and there is nothing that would rule out a priori action taken by football governing
bodies to protect and promote international football. If clubs were free to choose

45 This is reported on G-14’s website, and also attracted some media comment (e.g., ‘G14
disbands but wins wider role’, The Guardian Sport section p. 4, 4 December 2007). However, at
the time of writing (March 2008) the reference in Case C-243/06 remains listed as Pending on the
Court’s website [withdrawn; Eds.].
46 Supra n. 33.
47 Case C-519/04 P supra n. 3, Para. 42.
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whether to release players, international football would be reduced to a compe-
tition dependent on the whims of clubs. So mandatory player release seems
indispensable if international football is to survive. Nevertheless such measures
constitute classic examples of measures taken for sporting reasons which also have
economic effects for those clubs which get their players back in a state of disrepair.
The core question (neglected by the ‘Arnaut Report’) asks whether this system of
mandatory player release is necessary to achieve the end in view, the sustained
viability of international football. Put another way, should the status quo in sports
governance be left undisturbed by EC law?

It is submitted that before the 2008 reforms FIFA was on legally shaky ground.
International football is extraordinarily lucrative, yet the clubs, who provide the
players, their often highly-paid employees, as indispensable resources to adorn the
major tournaments received no direct financial benefit. Any advantage they
received arrived only indirectly, via proceeds transferred to the national associa-
tion of which they are a member. Football’s ‘pyramid’ structure of governance
ruled out any direct formal contact between clubs and international governing
bodies, instead routing the representation of club interests through national asso-
ciations. One may also note an element of competition at stake. International
football tournaments are to some extent in the same market as club competitions
for potential interest from broadcasters and sponsors. So clubs were required to
provide a free resource, the players, to an undertaking that is at least in part
seeking to make profits from exactly the same sources on which the clubs would
wish to draw. In this way sports federations’ activities as regulators spill over into
the commercial sphere, creating conflicts of interest. In fact federations enforced
rules which allowed them to gather the benefits of staging events while imposing
the burden of supplying players on the clubs. One would not find anything like
obligatory and uncompensated supply of resources to a competitor in a normal
industry. Sport truly was special. Too special?

Admittedly, exposure to a wider audience watching international representative
football raises the value of the player to the club, so clubs conceivably acquire an
indirect benefit from international football. But that is no reason for arguing for a
system of mandatory uncompensated release of the extreme type that prevailed
before 2008. It is merely a basis for considering whether players’ wages need not
be paid in full out of the proceeds of international football. Similarly, although it is
true that international bodies, unlike the clubs, have responsibilities to nurture the
game throughout the world by sharing money raised from international tourna-
ments, it is submitted that this too seems a plausible reason for running a system in
which clubs cannot raid the entirety of the income generated by international
football, not a good reason for denying the clubs any share in the money.

An apparently more promising argument for those seeking to defend the pre-
2008 release rules would assert that some national associations are too poor to
compensate clubs. This would mean that such associations would simply not pick
highly-paid players. Countries would field teams that would not reflect their true
strength, and the pattern of international competitions would be distorted. How-
ever, one could respond that international governing bodies could cope with this
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by establishing a revenue pool into which a slice of profits from international
competitions could be paid before distribution to individual countries, and from
which clubs could be compensated. Rich countries would subsidise poor countries
from profits made through international football – under the pre-2008 system clubs
subsidised all countries despite taking no profits from international football. Is
such income-sharing feasible? Are there impediments to making such arrange-
ments? That would require close analysis of the way that the industry works, and
could work. The point is that it is precisely this inquiry that would and should
follow from the approach favoured in Meca-Medina as the basis for the legal
investigation. That the player release rules are of sporting interest in no way
immunises them from review. The route to securing shelter from condemnation
under EC law is to demonstrate that their prejudicial economic effect (on clubs) is
necessary in order to preserve the activity of international football.

It seems hard to make the case that the extreme mandatory and uncompensated
model is necessary in this sense. Just as in Bosman the Court did not rule out the
possibility that a transfer system could be justified but would not accept the par-
ticular transfer system under attack in the case, so too in the Oulmers case one may
readily predict that the Court, had it been allowed the chance, would have concluded
that a mandatory player release system is necessary to sustain international football
and therefore justifiable, but that this particular one, involving no compensation for
clubs, was not. One might therefore have proposed an adjustment involving an
obligation to release players for international games which is imposed on clubs with
corresponding obligations imposed on the governing bodies to provide compensa-
tion (inter alia to take account of the element of market competition for broadcasting
and sponsorship money which is also at stake in this matter of regulation) – and this
is in essence what was agreed by FIFA and UEFA early in 2008 without waiting to
hear their fate in Luxembourg.48 Sports governance has changed under the influence,
though not the detailed direction, of EC law.

17.7 Sports Governance and EC Law

The Oulmers litigation provides a springboard for reflection on broader implica-
tions of EC law for choices about governance in sport. There is some support in
EC law for the case that the conditional autonomy of sporting bodies in setting
rules to govern the game depends on something more procedurally open and, in
short, more democratic than the orthodox ‘pyramid’. Soft law material pertaining
to sport issued at EU level has been a common feature of the last few years and, as
the Court has made clear in Deliege and in Lehtonen,49 this material is apt for

48 For this proposal advanced without the advantage of hindsight see Weatherill 2007B, at
67–72.
49 Cases C-51/96 & 191/97 supra n. 40, Paras. 41–42 of the judgment; Case C-176/96 supra n.
43, Paras 32–33 of the judgment.
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citation in exploring the nature and scope of the relevant EC rules.50 There is scope
to argue that such material propels an argument that the current structure of sports
governance is deficient in the expected qualities and that therefore it is not com-
patible with EC trade law.

In this vein the Declaration attached to the Amsterdam Treaty asserts that

The Conference emphasises the social significance of sport, in particular its role in forging
identity and bringing people together. The Conference therefore calls on the bodies of the
European Union to listen to sports associations when important questions affecting sport
are at issue. In this connection, special consideration should be given to the particular
characteristics of amateur sport.

The Declaration attached to the Nice Treaty includes consideration of the Role
of sports federations. It states that

The European Council stresses its support for the independence of sports organisations and
their right to organise themselves through appropriate associative structures. It recognises
that, with due regard for national and Community legislation and on the basis of a
democratic and transparent method of operation, it is the task of sporting organisations to
organise and promote their particular sports, particularly as regards the specifically
sporting rules applicable and the make-up of national teams, in the way which they think
best reflects their objectives. It notes that sports federations have a central role in ensuring
the essential solidarity between the various levels of sporting practice, from recreational to
top-level sport (…) While taking account of developments in the world of sport, feder-
ations must continue to be the key feature of a form of organisation providing a guarantee
of sporting cohesion and participatory democracy.

In line with the thesis advanced above, these Declarations assert a conditional
recognition of the virtues of governing bodies and the space allowed to their
regulatory autonomy. In particular, sports federations are expected to operate ‘on
the basis of a democratic and transparent method of operation’; and they ‘must
continue to be the key feature of a form of organisation providing a guarantee of
sporting cohesion and participatory democracy’. Insistence on the virtues of par-
ticipation chimes with the broader agenda mapped by the Commission in its 2001
White Paper on European Governance.51 It is perfectly possible to take these broad
recommendations of transparent and participatory governance and to deploy them
in a concrete legal setting. In this vein I would argue that the absence of such
levels of participation is a powerful reason for arguing that practices imposed on
football clubs which fall within the sphere of application of EC law are likely to be
incompatible with it, for it is not necessary for the federations to maintain such a
formal exclusion of input from directly affected commercial and sporting interests.
So the conditional autonomy allowed to sports federations under the EC Treaty is
exceeded where the required elements of transparency and participation in gov-
ernance are missing.

50 This is not a sports-specific issue: cf elsewhere in EC trade law Case C-379/98 Preussen
Elektra [2001] ECR I-2099.
51 COM (2001) 428.
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The uneven pattern of planned Treaty revision that has marked the present decade
also adds nourishment to the argument that there exist elements in EC law tending to
favour particular models of sports governance. The Treaty establishing a Consti-
tution for Europe, signed in October 2004, would have brought sport within the
explicit scope of the Treaty for the first time, but it is now abandoned as a result of its
rejection by the French and Dutch voters in 2005. But the Treaty’s plans live on (in
this as in many other aspects) and the relevant provisions have been transplanted to
what was initially called the Reform Treaty, now, since its signature in December
2007, the Lisbon Treaty.52 Provided the Treaty secures ratification by all the
Member States and enters into force, the Union shall acquire competence to carry
out action to support, co-ordinate or supplement the actions of the Member States in
the field of (inter alia) sport. The EC Treaty will be re-named the Treaty on the
Functioning of the European Union. The Chapter of the current EC Treaty entitled
Education, Vocational Training and Youth will be re-styled Education, Vocational
Training, Youth and Sport. Its shall be provided therein that the Union ‘shall con-
tribute to the promotion of European sporting issues, while taking account of the
specific nature of sport, its structures based on voluntary activity and its social and
educational function’. Moreover, Union action shall be aimed at ‘developing the
European dimension in sport, by promoting fairness and openness in sporting
competitions and cooperation between bodies responsible for sports, and by pro-
tecting the physical and moral integrity of sportsmen and sportswomen, especially
the youngest sportsmen and sportswomen’. Here is yet more rich material apt to
strengthen the case that an absence of the cited ‘cooperation between bodies
responsible for sports’ drives one to a finding that rule-making according to the
‘pyramid’ model which shuts out the affected clubs from direct participation in
decisions taken at international level is inconsistent with EC law.

The player release system is by no means the only set of practices that are
vulnerable to challenge. Consider the setting of the international match calendar. It
might seem that this is part of ‘the rules of the game’. But at present the continental
championships – in Africa, in Europe, in South America, in Asia – are scattered
across the year, which maximises disruption for clubs forced to release players.
There are naturally some reasons of climate for the selected dates, but this is not a
total explanation. Part of the story is a desire to avoid competition between conti-
nental championships in order to maximise revenues from sale of broadcasting
rights and luring of sponsors. So, as with the player release system, the planning of
the match calendar has embedded within it an identifiable commercial dimension,
which reveals the essential conflict of interest under which sports federations
labour.53 And it is the clubs that suffer from staggered obligatory release of players.
It is my argument that this economic context brings EC law into play. The current
pattern could readily be adjusted – in particular by aligning as many international

52 OJ 2007 C306.
53 Football tends to dominate the debate but there are plenty of other examples of such conflict:
see, e.g., Cygan 2007, Ch. 4.
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tournaments as the weather will allow in the European summer – in order to re-
balance a governance system currently loaded heavily against the clubs. Again, the
establishment of a joint committee, in which the clubs have a direct voice, would be
the obvious way forward. Another matter in which the common interests of the
participants – clubs and governing bodies – could be represented in a manner that is
more faithful to the economic context than is currently allowed by the pyramid is the
management of the Champions League, the premier club competition in European
football. The question of property rights in the League is a complex one. Article 295
EC provides that the Treaty shall not prejudice rules governing the system of
property ownership in the Member States. However, this does not mean that issue of
allocation of property rights can be kept off the agenda of the EC institutions. In its
Champions League Decision concerning collective selling of television rights the
Commission was forced to address such questions in the context of its examination
of the application of Article 81 EC to the arrangements underpinning the organi-
sation of the competition.54 UEFA argued it had set up the League and that it owned
it – so, for the purposes of legal assessment, it was simply selling its own property to
purchasing broadcasters and therefore Article 81 was not in issue. The Commission
did not accept this. It observed that questions of ownership fall for determination
under national law, and will not yield a uniform conclusion across the territory of the
EU. However, it asserted that UEFA can ‘at best be considered as a co-owner of the
rights, but never the sole owner’.55 Article 81 applied. Given that ownership patterns
directly involve the clubs, it is accordingly arguable that they should be permitted a
correspondingly more direct involvement in planning and managing the competition
than they are currently allowed. In line with the theme on which this paper has
touched on several occasions, the issue is that sports governing bodies currently
claim a wider role in the name of regulation of the sport than is justified. Their
intervention goes beyond setting the rules of the game, and instead they occupy a
monopoly position in determining matters of significant commercial impact in
which, moreover, they enjoy a direct interest.

On the other hand the Commission’s White Paper of 2007 provides at least
superficially helpful material to sports bodies anxious to keep EC law at bay.56 The
accompanying Staff Working Document57 cites the pyramid as characteristic of the
‘specificity of sport’ in Europe, though the principal issue here is presented as the
freedom to organise within sport, not the pyramid per se (p. 36). More generally
the White Paper is pitched in terms which are deferential to the value of sites for
the regulation of sport other than the EU in general and the Commission in
particular. The Commission does not claim that the EU has primary responsibility
for sport. That, following the Nice Declaration, lies with sporting organisations

54 Decision 2003/778 Champions League OJ 2003 L 291/25, Paras. 125–131. See Weatherill
2006, 3; Massey 2007, 87.
55 Para. 122 of the Decision supra n. 54.
56 Supra n. 28.
57 Supra n. 29.
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and the Member States (p. 1 of the White Paper). The White Paper also defers to
other governance sites, such as WADA, UNESCO et al.58 Nonetheless the White
Paper identifies challenges in the future governance of sport in Europe. It states an
aim to develop a common set of principles of good governance, ‘such as trans-
parency, democracy, accountability and representation of stakeholders (associa-
tions, federations, players, clubs, leagues, supporters, etc.)’ (p. 12).59 There are
here echoes of the Nice Declaration, and if the quest to produce these principles is
pursued it could prove a rather ambitious project – though the Commission also
‘acknowledges the autonomy of sporting organisations and representative struc-
tures (such as leagues)’ (p. 13). It concedes that ‘Governance is mainly the
responsibility of sports governing bodies and, to some extent, the Member States
and social partners’ (p. 13); and that ‘self-regulation respectful of good governance
principles’ will address most challenges (also p. 13). So the Commission’s start-
ing-point is modest and deferential. But this is presented alongside a very brief
comment that EU law must be observed (p. 13). This, sporting bodies will ruefully
reflect, is the rub. Given the then pending litigation, the Staff Working Document is
unsurprisingly reticent in addressing the legal status of FIFA’s player release rules
(pp. 76–77) but the point is that, for all the White Paper’s generally balanced
acquiescence in the importance of the autonomy of sports governance, the system
still must comply with EC law. And this, according to the thesis advanced in this
paper, engages consideration of transparency and participation in governance.
Football’s longstanding neglect of broad recommendations of transparent and par-
ticipatory governance contained in a number of ‘hard’ and ‘soft’ EC law sources
serves as a powerful reason for arguing that a range of practices imposed on clubs
have fallen foul of EC law. Just as the February 2008 compromise which brought the
Oulmers/Charleroi litigation to an end involved an acceptance by football’s gov-
erning authorities that compensation would henceforth be paid to clubs releasing
players here too the establishment of a ‘European Club Association’, a further ele-
ment in that February 2008 deal, revealed a readiness to adjust established patterns in
sport in favour of a model that is less oppressively hierarchical.60 And in both cases it
is plausible that the looming risk of a judicial finding of incompatibility with EC law
played a powerful role in nudging governing bodies towards change.

17.8 Conclusion

What is at stake here is a re-balancing of authority within football in particular and
sport in general. It was never a secret that the Oulmers/Charleroi litigation formed
no more than one element in a broader political strategy pursued by richer clubs

58 Cf Weatherill 2008, 3.
59 The notion of supporters as stakeholders also appears at pp. 56–57 of the Staff Working
Document.
60 On the February 2008 deal see the text attached to n. 46 supra.
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eager for a louder voice in commercially sensitive debates concerning the game’s
governance. Litigation is a means to provoke change even if it is not pursued to the
end, bitter or sweet, and in the shape of the February 2008 compromise deal with
FIFA and UEFA the clubs have extracted their prize: change in governance to their
advantage. But even though the Oulmers/Charleroi litigation has not run its full
course, it provides a richly illustrative case study demonstrating the potential to
use EC law to challenge patterns of sports governance. The ECJ in Meca-Medina
and Majcen61 has prepared the ground for disputes about rules on player release
and disputes across the whole sweep of sports governance to be decided with due
recognition for both the sporting and the economic context of such arrangements,
and it has set aside the unhelpful separation between the spheres clumsily
attempted by the CFI. It has been argued above that the pre-2008 rules governing
mandatory uncompensated player release are classic instances of rules that are
both sporting and economic in nature and effect; and that they exerted restrictive
effects which went beyond what was necessary to achieve their objectives, both in
substance and in the exclusionary way they were agreed and administered. This
illustrates the potential role of EC law in exerting control over the autonomy of
sports federations both to set their organisational rules and to devise the procedures
from which they emerge. As a broad observation those rules of sports federations
that are most vulnerable are those that reflect the conflict of interest currently held
by many governing bodies in sport. As Meca-Medina shows, it is legally signifi-
cant that rules of sporting interest are almost invariably also rules of commercial
significance, but this also reminds us that governing bodies have typically acquired
a position in which their regulatory decisions commonly have direct implications
for their own financial interests. In short, most governing bodies are not merely
dispassionate regulators acting solely for the good of the game.

Governing bodies in sport are commonly guilty of exaggeration as they seek to
defend their (often lucrative) practices from legal challenge. One may usefully
recall the hysterical predictions of doom which greeted Eastham in 196462 and
then (often in almost identical terms) Bosman63 over thirty years later. And yet
there followed a subsequent shrewdly pragmatic re-shaping of the transfer system
in England and in Europe. One may readily recognise that although rarely sport
changes without a fight which it typically conducts with gleeful vigour in the law
courts, the media and at a political level, it is in fact perfectly capable of con-
structive adaptation.64 So the Oulmers litigation was not a threat to the existence of
international football, but only an inquiry into the mandatory and uncompensated
version of the player release rules. And formalising dialogue between transnational
governing bodies and clubs-as-employers would challenge the existing shape of

61 Case C-519/04 P supra n. 3.
62 Eastham v. Newcastle United FC [1964] 1, Ch. 413.
63 Case C-415/93 supra n. 25.
64 Though, of course, debate about the legal requirements remains live: see, e.g., Drolet 2006,
66; Gardiner and Welch 2007.
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the organisational ‘pyramid’, but reform of the type suggested in this paper would
be instrumental not in demolishing the pyramid according to which football is
regulated but instead in confining the pyramid’s scope of application to matters
which are necessarily required for the organization of the game and in respect of
which the clubs cannot legitimately expect to enjoy a right of direct participation –
such as the intricacies of the offside rule. The problem, then, is that the pyramid
operates to reinforce the commercial power and income generation of the gov-
erning bodies, who are in consequence understandably fiercely resistant to change.
The pyramid can be adapted by eliminating its objectionable features without
destroying the essence of necessary sports governance. The settlement of February
2008 fits this model perfectly.

If sport is sometimes guilty of exaggerating the possible consequences of legal
intervention, then the EU must avoid exposing itself to the accusation that is
exaggerates its own competence to affect sport. It must leave ample room for
legitimate arrangements of sports governance designed to ensure ‘clean’ sport,
player release for international competition, transfer windows, and so on. In formal
terms it does so. In so far as aspects of the current system stand condemned as
incompatible with the EC Treaty’s rules on free movement and/or competition, it
is relevant actors within the game who will re-shape their preferred new model. EC
law is not constitutionally capable of being used to devise detailed anti-doping
procedures or to fix the sum that is due to a club releasing a player for international
duty or to stipulate general or detailed rules requiring participation in sports
governance by actors currently excluded from the business of organising inter-
national football tournaments. Nor indeed do the EU’s institutions possess the
technical expertise required to engage in such detailed shaping of sports gover-
nance. Nevertheless by treating particular features of sports governance as
incompatible with the demands of the Treaty, EC law is plainly capable of steering
choices in particular directions. For example, a finding that the pyramid’s exclu-
sion of governance models that allow direct input by the clubs into commercially
sensitive matters of direct relevance to them is fatal to its compatibility with EC
law would push sport to adopt a model of governance which is less vertically
hierarchical. This is admittedly the line of reasoning which comes closest to doing
away in practice with the constitutionally ‘pure’ assumption that EU law does not
dictate what is expected within sports governance.

In conclusion, EC law influences the shape of governance arrangements in sport
without seeking to eject governing bodies from their position of primary organi-
sational responsibility. Meca-Medina, in fact, offers a perfect example: EC law
claims a supervisory jurisdiction which would curtail egregiously restrictive or
severe practices but neither the existence of anti-doping controls nor the two-year
bans from competition imposed on the applicant swimmers were ultimately dis-
turbed. Similarly the settlement of the Oulmers/Charleroi litigation leaves intact
mandatory – though not uncompensated – player release as the necessary bedrock
of international football.
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18.1 Introduction

The decision of the Grand Chamber of the European Court of Justice in
Motosykletistiki Omospondia Ellados NPID (MOTOE) v Elliniko Dimosio (here-
after: MOTOE)1 is striking for its refusal to allow a sporting body that mixes
regulatory functions with economic activities to claim immunity from the appli-
cation of EC law. Article 82 EC prevents the abuse of a dominant position held by
a sporting body and this may affect decisions about whether or not to sanction the
staging of new events, which was the issue in the litigation in MOTOE. The
subjection of such decisions to the requirements of the EC Treaty is not in itself
surprising or new. Case law which stretches back some 35 years, from Walrave
and Koch through Bosman to Meca Medina,2 demonstrates the Court’s consistent
view that sport, in so far as it constitutes an economic activity, falls within the
scope of application of the EC Treaty, albeit that it is open to sport to explain and
justify its practices in so far as they are necessary for its proper organisation. In
short, EC law accepts that sport is ‘special’ – it has features, such as the need for

First published in The International Sports Law Journal 2009(1–2), pp. 3–7.

1 Case C-49/07 Motosykletistiki Omospondia Ellados NPID (MOTOE) v Elliniko Dimosio
judgment of 1 July 2008.
2 Case 36/74 Walrave and Koch [1974] ECR 1405, Case C-415/93 Bosman [1995] ECR I-4921,
Case C-519/04 P Meca-Medina and Majcen v Commission [2006] ECR I-6991, all cited at para.
22 of the judgment in MOTOE.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_18,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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balanced competition and uncertainty as to outcome, which are not found in
typical industries – but it is not so ‘special’ that it can be granted a blanket
exemption from the rules of the EC Treaty. MOTOE, which concerns the sport of
motorcycling in Greece, follows this well-established approach. However, the
ruling in MOTOE is of interest for three reasons in particular. First, it concerns the
Treaty competition rules, specifically Article 82, whereas most (though not all)
previous sports cases before the Court have involved the free movement provisions
in the EC Treaty. Second, the clarity of expression in the judgment is unusually
vigorous, in particular in its concern to assert legal control over the consequences
of a conflict of interest between a sporting body’s regulatory and commercial
motivations. Third, MOTOE, as a decision of the Grand Chamber, carries par-
ticular weight, and it confirms that the Third Chamber’s readiness in Meca Medina
to subject detailed aspects of sports governance to the scrutiny of EC (competition)
law was not simply an oddity created by the five judges who comprised the Third
Chamber in Meca Medina.

18.2 The Litigation

The decision in MOTOE is a preliminary ruling delivered in response to a refer-
ence made by the Diikitiko Efetio Athinon in Greece, seeking an interpretation of
Articles 82 and 86 EC in the particular context of the sport of motorcycling.3 It
arises from proceedings brought before the Greek courts by MOTOE – the Greek
Motorcycling Federation, a non-profit-making association governed by private law
– against the Greek State seeking compensation for the pecuniary damage which
MOTOE claims to have suffered in consequence on the State’s refusal to grant it
the authorisation required under Greek law to organise motorcycling competitions.

Greek law provides that such authorisation would be granted only after consent
had been secured from the official representative in Greece of the Fédération
Internationale de Motocyclisme (the International Motorcycling Federation). That
official representative was ELPA (Elliniki Leskhi Aftokinitou kai Periigiseon,
Automobile and Touring Club of Greece) and it too organises sporting competi-
tions in Greece. ELPA entered into negotiation with MOTOE, providing MOTOE
with information about a number of regulations which had to be observed in the
planning of competitions and asking for a range of details about MOTOE’s
planned events. But ELPA did not give its consent and the Greek State accordingly
did not authorise MOTOE to proceed.

MOTOE claimed it had been treated unlawfully by the Greek State. It sought
GRD 5 000 000 as compensation. Its argument based on EC law was that a vio-
lation of Articles 82 EC and 86(1) EC had occurred. The Greek law in question

3 Case C-49/07 Motosykletistiki Omospondia Ellados NPID (MOTOE) v Elliniko Dimosio
judgment of 1 July 2008.
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conferred on ELPA a position of monopoly power over the organisation of
motorcycle events in Greece which, MOTOE claimed, ELPA had abused by
withholding consent to MOTOE’s plans. Article 82 EC does not forbid the grant or
existence of a dominant position or monopoly, but it does forbid abuse of that
position and it therefore provides a basis for reviewing the lawfulness of decisions
taken by the sports regulator which is typically placed in that position of
monopolist. The thematic approach of EC law persists: an extreme approach,
whereby the challenged sports rule would be treated as necessarily unlawful
because of its economically damaging effect, is excluded, but so too is an approach
at the other extreme, whereby the mere fact that the rule arises in the context of
sport would immunise it from legal supervision. Instead EC law operates by
putting the rule to the test in so far as it has an economic effect. What is it for? Is it
necessary for the organisation of sport? In this way, the EC develops a sports law
and a sports policy, even in the absence of any concrete depiction of the role of
sport in the Treaty itself.4 This is characteristic of the expansionist dynamic of EC
trade law.

18.3 Legal Analysis

ELPA’s role and functions are clearly important in the legal assessment. Only an
‘undertaking’ is subject to the Treaty rules on competition. The concept of
‘undertaking’ goes undefined in the Treaty but it has been consistently interpreted
to require engagement in an economic activity, and neither legal form nor the
method of financing is of importance. It is, then, a functional test.5 The most
important and awkward case law on this point has tended to deal with bodies
equipped with important public functions and fulfilling (more or less well) defined
social tasks which nonetheless also perform activities with economic implications.
Consider, for example, institutions responsible for social security6 or those dealing
with air traffic control.7 They fall outwith the category of ‘undertakings’ for the
purposes of EC competition law where the activity is not pursued in the market in
actual or potential competition with other economic operators – where the activity
lacks an economic nature of the type required to bring it within the scope of the EC
Treaty.

4 See e.g. Parrish 2003; Parrish and Miettinen 2007; Weatherill 2007A; Barani 2005, 42; Van
den Bogaert and Vermeersch 2006, 821; Dimitrakopoulos 2006, 561; Szyszczak 2007B, Ch. 1.
5 E.g. Case C–41/90 Höfner and Elser [1991] ECR I–1979; Joined Cases C–264/01, C–306/01,
C–354/01 and C–355/01 AOK Bundesverband and Others [2004] ECR I–2493, all cited in para.
21 of the judgment in MOTOE. Also helpful is Case C-55/96 Job Centre [1997] ECR I-7119 and
for discussion from the perspective of general EC competition law see Roth 2007, 1131.
6 E.g. Joined Cases C-159/91 and C-160/91 Poucet and Pistre [1993] ECR I-637.
7 E.g. Case C–364/92 SAT Fluggesellschaft [1994] ECR I–43, Case C–82/01 P Aéroports de
Paris v Commission [2002] ECR I–9297, both cited at para. 24 of MOTOE.
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It is admittedly not always easy to determine when a body counts as an
‘undertaking’. A ‘pure’ regulator may escape subjection to the Treaty. The Bar of
the Netherlands occupies an influential position of power but it is not an ‘under-
taking’ since it does not carry on an economic activity.8 So naturally this is the
preferred status for sports bodies – to avoid being classified as an ‘undertaking’,
thereby to avoid subjection to control under the Treaty competition rules. But the
key is ‘economic activity’. And the reference made by the Diikitiko Efetio Athinon
stated that ELPA’s activities are not limited to purely sporting matters, but that it
also engages in activities classified as ‘economic’, which consist in entering into
sponsorship, advertising and insurance contracts. These activities generate income
for ELPA. And it organises its own sporting events. This made it rather easy for
the Court.

ELPA may be vested with public powers for the purposes of some of its
functions but this ‘does not, in itself, prevent it from being classified as an
undertaking for the purposes of Community competition law in respect of the
remainder of its economic activities’.9 ELPA is engaged in ‘the organisation and
commercial exploitation of motorcycling events’.10 It is an undertaking for these
purposes. And non-profit making though its objectives might be, its activities
potentially co-exist with those of other operators which do seek to make a profit.
There is therefore the necessary commercial aspect to ELPA’s activities which
brings it within the scope of the EC Treaty.

The Court is not twisting the law to catch a sports federation. Its approach is
perfectly consistent with its orthodox approach in EC competition law. For example,
an entity responsible for air traffic control has in a similar way been treated as
carrying out not only purely administrative activities but also the management and
operation of airports subject to remuneration by commercial fees. Providing facil-
ities for which airlines pay constitutes an economic activity.11 So too some, though
not all, of ELPA’s activities in Greece constitute an economic activity.

So ELPA is an ‘undertaking’. But – to proceed with the orthodox analytical
structure used in cases arising under Article 82 EC - does it occupy a dominant
position within the common market? In the context of an Article 234 preliminary
reference the matter ultimately falls for determination by the national court.
However, the Court provided relevant interpretative guidance. The relevant mar-
ket, it appeared to the Court, is the ‘functionally complementary’12 organisation of
motorcycling events plus their commercial exploitation by means of sponsorship,
advertising and insurance contracts on Greek territory.13 A ‘dominant position’

8 Case C-309/99 Wouters [2002] ECR I-1577, paras. 111–115.
9 Para. 25 of the judgment in MOTOE.
10 Para. 26 of the judgment.
11 Case C–82/01 P Aéroports de Paris v Commission [2002] ECR I–9297, paras. 68–83.
12 Para. 33 of the judgment.
13 At para. 60 of her Opinion AG Kokott raises the (perfectly logical) possibility that the market
may extend beyond motorcycling, but the Court does not pursue this. The national court might.
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under Article 82 EC concerns ‘a position of economic strength held by an
undertaking, which enables it to prevent effective competition from being main-
tained on the relevant market by giving it the power to behave to an appreciable
extent independently of its competitors, its customers and, ultimately, consum-
ers’14 and this position of strength may be held as a result of the statutory grant of
special or exclusive rights to fix the conditions on which other undertakings may
gain access to the relevant market. And although Article 82 applies only on
condition that trade between Member States is affected, the Court pointed out that
even where the undertaking’s conduct relates only to the marketing of products in
a single Member State it is perfectly possible that it may ‘have the effect of
reinforcing the partitioning of markets on a national basis, thereby holding up the
economic interpenetration which the Treaty is designed to bring about’.15 As
Advocate General Kokott put it in her Opinion, following the Commission, ‘the
business of sport is becoming international’. The Greek rules hinder that evolution
and, since their actual or potential effect is not felt solely on Greek territory, they
consequently fall within the scope of the EC Treaty.

For all the due deference to the role of the referring national court in disposing
of the case, the Court’s judgment in MOTOE is designed to leave little room to
doubt that ELPA’s conduct is subject to the control of Article 82. Its dominant
position is however the consequence of State regulation. This, then, invites con-
sideration of Article 86 EC, which in its first paragraph provides that, in the case of
undertakings to which Member States grant special or exclusive rights, Member
States are neither to enact nor maintain in force any measure contrary, in partic-
ular, to the rules contained in the Treaty with regard to competition. This plainly
fits the situation into which ELPA has been placed by Greek law. And though
Article 86(2) EC allows Member States to confer exclusive rights which may be
damaging to the competitive process in so far as they promote the operation of
services of general economic interest, the Court noted that as regards the orga-
nisation and commercial exploitation of motorcycling events it had not been
claimed that ELPA’s functions derived from an act of public authority; whereas,
approving the approach of Advocate General Kokott, it added curtly that the Greek
State’s allocation to ELPA of an exclusive right to give consent to applications to
organise events does not count as an ‘economic activity’. So the protection
afforded by Article 86(2) EC did not fit the case.

Reaching the final stage of orthodox analysis under Articles 82 and 86 EC, and
assuming the existence of a dominant position held by ELPA, the question is
whether there has been an abuse of the type forbidden by Articles 82 and 86(1).

The referring Greek court pointed out that while ELPA is named under Greek
law as the only legal person entitled to give consent to any application for

14 E.g. Case 27/76 United Brands and United Brands Continentaal v Commission [1978] ECR
207, Case 85/76 Hoffmann-La Roche v Commission [1979] ECR 461, Case 322/81 Nederlandsche
Banden-Industrie-Michelin v Commission [1983] ECR 3461, all cited at para. 37 of MOTOE.
15 Para. 42 of the judgment.
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authorisation to organise a motorcycling event, ELPA is also itself directly
involved in the organising of events and the determination of prizes as well as the
associated economic activities such as sponsorship and advertising. And focus on
this conflict of interest provided the cutting-edge of the Court’s judgment in
MOTOE.

A Member State violates the Treaty, specifically Articles 82 and 86(1) EC,
where the undertaking exercises the special or exclusive rights conferred upon it
and thereby is led to abuse its dominant position. But not only that. A violation
occurs where such rights are liable to create a situation in which that undertaking is
led to commit such abuses; or where they give rise to a risk of an abuse of a
dominant position.16 This approach seems fatal to the possibility that the Greek
arrangements governing the organisation of motorcycle events could be permitted
under EC law. For the Court went on to insist that a ‘system of undistorted
competition, such as that provided for by the Treaty, can be guaranteed only if
equality of opportunity is secured as between the various economic operators’.17

ELPA organises and commercially exploits motorcycling events; ELPA also
decides whether to give consent to applications to organise competing events,
while itself needing no consent from any other body. It therefore has ‘an obvious
advantage over its competitors’; its right may lead it ‘to deny other operators
access to the relevant market’.18 It could ‘distort competition by favouring events
which it organises or those in whose organisation it participates’.19

This is stark and it is quite brutal! The judgment comes very close to an
approach that can be termed ‘inevitable abuse’. In principle the identification of a
dominant position is distinct from a determination whether that dominant position
has been abused, for Article 82 prohibits only the abuse of a dominant position, not
its acquisition nor its existence. However, where it has been found that in practice
the creation of a dominant position carries with it an inevitable stench of abuse,
then the separation in principle between the finding of a dominant position and the
finding of abuse is conflated. The one leads to the other. This seems to lie at the
heart of the Court’s approach in MOTOE. It should again be appreciated that this is
not a twist in the law designed to catch sporting practices. Admittedly the Court’s
approach represents a remarkably vigorous reading of the scope of control exer-
cised by Articles 82 and 86 EC, but it is not inconsistent with orthodox practice
under EC competition law. Instances of ‘conflict of interest’ remote from the
sports sector dot the Court’s decision-making record pursuant to these Treaty

16 E.g. Case C-41/90 Höfner and Elser [1991] ECR I-1979, Case C-260/89 ERT [1991] ECR
I-2925, Case C–179/90 Merci convenzionali porto di Genova [1991] ECR I-5889, Case C–323/93
Centre d’insémination de la Crespelle [1994] ECR I-5077, Case C–380/05 Centro Europa 7
[2008] ECR I–0000, all cited in paras. 49 and 50 of the judgment in MOTOE. Also helpful is Case
C-320/91 Corbeau [1993] ECR I-2533.
17 Para. 51 of the judgment.
18 Para. 51 of the judgment. The Court cites, as analogies, Case C–202/88 France v Commission
[1991] ECR I-1223 and Case C–18/88 GB Inno BM [1991] ECR I–5941.
19 Para. 52 of the judgment.
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provisions.20 However, sporting bodies may be especially vulnerable to findings of
acute conflict of interest. And MOTOE’s message holds that an acquisition of
exclusive power to determine which events are to be permitted in circumstances
where the commercial interests of the holder of that exclusive power are directly
affected seems to bring with it an inevitable finding of at least a risk of abuse,
which is sufficient to trigger a finding of violation of Article 82 EC (and, in so far
as State regulation is also involved, Article 86 EC).

18.4 Comment

The identification of a conflict of interest from which ELPA suffers lies at the heart
of the Court’s disapproval. ELPA has a ‘dual role’, in the phrase employed by
Advocate General Kokott, and this leads to legal consequences under Article 82. So
does MOTOE imply that sporting federations must ruthlessly separate their regu-
latory functions from any whiff of commercial advantage in order to avoid con-
demnation under Article 82 – and that the State too must withdraw special rights
granted to such sporting bodies in order to escape condemnation under Article 86?
It certainly pushes in that direction. There is, moreover, existing practice of the
Commission in this vein. In FIA (Formula One) part of the Commission’s objec-
tions related to rules that provided a financial disincentive for contracted broad-
casters to show motor sports events that competed with Formula One.21 This was
also a case of sporting ‘conflict of interest’ to which the Treaty competition rules
were applied, albeit that there was no State involvement. The Commission was
satisfied with a solution according to which the FIA retreated to a regulatory role,
thereby releasing broadcasters to make their own commercial choices about which
events to show. And commitments were made that objective and transparent criteria
would govern the FIA’s decisions on the number of events to be authorised.

Nonetheless there is some room for manoeuvre for sports bodies wishing
jealously to cling on to the bundle of regulatory and commercial functions they
typically discharge. In fact, MOTOE, as a ruling requiring adaptation in but not
abandonment of established patterns of sports governance, stands with other
judgments concerning sport such as Bosman, Lehtonen, and Meca Medina. In
Bosman the whole notion of a transfer system was not ruled incompatible with EC
law, only that transfer system was condemned.22 In Lehtonen the whole notion of
transfer ‘windows’ was not ruled incompatible with EC law, only that (discrimi-
natory) window was impugned.23 In Meca Medina the whole notion of doping
controls was not ruled incompatible with EC law, only rules that are excessive

20 See the decisions mentioned in note 16 above. For examination see Whish 2003, Ch. 6,
dealing in particular with cases on ‘conflict of interest’ at 228.
21 COMP 35.163, Notice published at OJ 2001 C169/5.
22 Case C-415/93 note 2 above. Cf. Gardiner and Welch 2007.
23 Case C-176/96 Lehtonen v FRBSB [2000] ECR I-2681.
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judged with reference to a finding of doping or with regard to the severity of
penalties would infringe the Treaty competition rules.24

So in MOTOE the whole notion of regulated access to the market for staging
sports events was not ruled incompatible with EC law, only that system which
generated such plain and profound conflict of interest was condemned.

Accordingly MOTOE does not imply that EC law expects that organisation of
sports events should become a free-for-all. A system involving prior consent is not
of itself objectionable: acting as a ‘gatekeeper’ is an obvious task of a sports
federation. The Opinion of Advocate General Kokott in MOTOE is helpful on this
point. She observed that as a matter of EC law:

‘there can be no objection if the national legislature provides in certain cases that the
relevant authorities should obtain expert advice before granting authorisation for an
activity. Generally, it may therefore be appropriate to involve the sports associations
concerned in decisions relating to sport. The particular characteristics of sport and of the
sport in question can best be taken into account in this way’.

And accordingly sport can certainly be regulated. Structures for checking
matters such as the safety of planned events, based on prior licensing, are capable
of complying with EC law despite their restraining effect on would-be organisers.
But beyond safety there is a more general and proper regulatory role to be per-
formed by sports federations. Advocate General Kokott accepted that there is
typically a need for overarching control, involving the setting of a timetable for
events and the fixing of uniform rules for a sport. There is not necessarily an
objection per se to the ‘pyramid’ system of governance which is common in
sport25 (though detailed decisions made under its auspices may be vulnerable to
challenge26). Advocate General Kokott is rightly anxious to declare the lawful
nature of practices that serve an ‘objective justification in the interests of sport’.27

The objection in MOTOE is not to regulation of sport but rather to this system of
which MOTOE fell foul.

The Court does not directly address the issue of the admitted special expertise
of sports federations with the care helpfully demonstrated by its Advocate General,
but nothing in the Court’s ruling is inconsistent with her approach. Sports feder-
ations do have special expertise (in rooting out doping, in planning a calendar of
events, in fixing the ‘rules of the game’, and so on) and EC law does not require
that they be dislodged from their position of authority. But the detailed manner in
which the sports regulator performs its task must be checked for compliance with
EC law. Acceptance of the special role of a sports federation as regulator does not
carry with it an uncritical acceptance of all its chosen practices. And it is the
mixing of regulatory functions and economic incentives which leads sports reg-
ulators into difficulties under EC law.

24 Case C–519/04 P note 2 above, para. 48 of the judgment.
25 Para 96 of AG Kokott’s Opinion.
26 See Weatherill 2005B, 3.
27 Para. 96.

478 18 Article 82 EC and Sporting ‘Conflict of Interest’



But it remains the case that prior approval is a potentially proper and lawful
feature of a regime governing the staging of sports events. Would-be event
organisers should not read the ruling in MOTOE and assume the gate has been
flung open. Sports federations will continue to arrange the calendar and to decide
how many events should be permitted. They will doubtless periodically refuse to
give prior approval to new events. That is not of itself abusive, even if plainly
frustrating to would-be new organisers. The key issue is the conduct of the prior
approval system. A sports regulator can clearly be centrally involved, indeed
exclusively responsible, but the procedure must be adapted to reflect its incentives.
In MOTOE both the referring Greek court and the European Court make some play
of the absence of any procedural restraints on the way that ELPA exercises its
powers. There are no restrictions, obligations or opportunities for review laid down
by Greek law.28 And indeed the operative part of the judgment concludes with
reference to this feature which maximises ELPA’s autonomy and power:

‘A legal person whose activities consist not only in taking part in administrative decisions
authorising the organisation of motorcycling events, but also in organising such events
itself and in entering, in that connection, into sponsorship, advertising and insurance
contracts, falls within the scope of Articles 82 EC and 86 EC. Those articles preclude a
national rule which confers on a legal person, which organises motorcycling competitions
and enters, in that connection, into sponsorship, advertising and insurance contracts, the
power to give consent to applications for authorisation to organise such competitions,
without that power being made subject to restrictions, obligations and review’.

So it is possible and, in my view, correct to interpret the judgment as envisaging
that a sporting federation may be given exclusive rights to decide which compe-
titions may take place, even where it has a direct commercial interest in the matter
itself, provided that its procedures and criteria for selection are transparent,
objectively justified and non-discriminatory and provided also that they are fol-
lowed faithfully and openly. There should moreover be a right to a hearing
afforded to the applicant promoter and there should be a duty to give reasons for
decisions taken, which should be subject to the possibility of review by an inde-
pendent body. As a matter of EC law one would argue that such safeguards
eliminate the risk of abuse and therefore shelter the arrangements from condem-
nation pursuant to Article 82. This approach is visible elsewhere in the case law
dealing with Articles 82 and 8629 and, in fact, it is consistent with the Court’s
approach to the law of free movement, where systems requiring prior approval
before a product or service may be marketed can be justified only if the restriction
on trade is proportionate to the objective pursued and provided applicable criteria

28 Paras. 18, 19, 48 and 52 of the judgment.
29 See e.g. Case C-67/96 Albany International BV [1999] ECR I-5751 paras. 88–122, esp. para.
120 on respect for the expertise of the decision-making body and para. 121 on safeguards
attached to its decision-making process. In Albany the Court expressly finds differences from the
situation at stake in Case C-18/88 note 18 above.
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are objective, non-discriminatory and known in advance.30 The concern is to
define as tightly as possible the basis of the decision-making process in order to
prevent arbitrary or self-motivated choices. Clearly, however, the safeguards
attached to the authorisation procedure must be genuine and effective. They must
be sufficiently robust to provide a convincing counter-balance to the risk that the
sports federation’s commercial interests will influence its attitude to the authori-
sation of competing events. As mentioned above, the core of the Court’s concern
in MOTOE is to require ‘equality of opportunity’ between the various economic
operators’.31 Any preference for the authorising federation’s own commercial
interests in choosing whether or not to grant consent irredeemably taints the
system. That may well suggest a need for structural change within federations so
that the regulatory arm is kept organisationally scrupulously separate from the
commercial arm. A sports regulator which went so far as completely to surrender
its commercial activities would be in the safest position – it might not even
constitute an ‘undertaking’ within the meaning of EC law32 and, even if it does, the
risk of abuse would be minimised. But EC law does not go so far as to demand that
surrender of commercial activities by a sports regulator. It is the conflict of interest
under which sports regulators may labour – and of which ELPA was egregiously
guilty – which raises concerns, and they may be met by structural separation of
regulatory and commercial activities within a sports regulator combined with
effective procedural safeguards to ensure fairness in the decision-making process.

18.5 Conclusion

Meca Medina was a landmark judgment.33 It was one of the first rulings of the
Court applying the Treaty’s competition rules to sport.34 But more broadly it
provided a clear and (in my view) intellectually satisfying framework for under-
standing how and why EC trade law applies to sport. It insists that the legally
central questions surround the identification of which sporting rules are truly
necessary for the organisation of a particular sport. Such rules are not incompatible
with EC law even though they may have economic implications that are

30 E.g. Case C-390/99 Canal Satellite Digital SL [2002] ECR I-000 esp. para. 35; Case C-432/03
Commission v Portugal [2005] ECR I-9665, esp. para. 50; Case C-219/07 Nationale Raad van
Dierenkwekers en Liefhebbers judgment of 19 June 2008, esp. paras. 33–37.
31 Para. 51 of the judgment.
32 Cf. note 8 above.
33 Case C-519/04 P note 2 above.
34 See also, considering Art 82 in the case of agents, Case T-193/02 Piau v Commission [2005]
ECR II–209, upheld in Case C-171/05 P Piau v Commission [2006] ECR I-37.
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detrimental to individuals.35 Naturally the ruling in Meca Medina did not offer
answers to the many detailed questions raised about the scope of intervention of
EC law into sporting practices. Instead it assumes that those questions need to be
resolved on a case-by-case basis. As Advocate General Kokott put it in MOTOE,
citing Meca Medina, ‘each individual activity that exhibits a connection with sport
must on each occasion be examined to ascertain whether it is economic in nature
or not’. And if it is, its compatibility with EC law needs to be checked.36 For this
reason the judgment in Meca Medina has attracted criticism from those engaged in
sports governance for its perceived contribution to uncertainty.37 But the alter-
native – finding bright lines that limit the reach of EC law, beyond which sporting
autonomy reigns supreme – is inconsistent with the very nature of EC trade law, a
broad functionally-driven system, and in any event lacks any demonstrated
intellectually robust justification for the exclusion of legal supervision from an
economically significant sector.38 Meca Medina in short accepts that sport may be
special – but invites sporting bodies to show how and why this is so, and thereby to
show that practices that have economic effects are nevertheless necessary elements
in sporting competition and therefore compatible with EC law.

MOTOE is a decision of the Grand Chamber. It mentions Meca Medina, a
ruling of the Third Chamber, but does not explicitly follow its reasoning. But it has
in common with it the ready acceptance that regulatory decisions taken by sports
bodies frequently have significant economic consequences and that accordingly
legal supervision pursuant to the EC Treaty is required. Most of all, the Grand
Chamber in MOTOE has shown no interest in resuscitating the extraordinarily
profound deference shown to the autonomy of sport by the Court of First Instance
in Meca Medina.39 Nor has it been tempted by the partisan case in favour of
maximising the autonomy of sports governing bodies made in the ‘Arnaut Report’
– the so-called Independent European Sport Review published in October 2006
which is deeply flawed in its legal analysis as a result of its reliance on the CFI
ruling in Meca Medina to the almost complete exclusion of the ECJ’s.40 Few rules
are purely sporting in nature: and, following this key insight, the Court’s ruling in
MOTOE adheres to that in Meca Medina by excluding the very broad claims to
autonomy strategically made by sports bodies. Instead the European Court, in

35 For comment see Weatherill 2006, 645; Szyszczak 2007A, 95; Wathelet, 2006, 1799; Rincon
2007, 224. For exploration of the evolution of the Court’s case law see Parrish and Miettinen
2007.
36 For a good example of how the approach of the Court in Meca Medina now provides the
starting point for assessing the compatibility of particular sporting rules with EC law see Klees
2008, 391.
37 See e.g. Infantino 2006; Zylberstein 2007, 218.
38 For a particularly incisive critique of the pretensions of the lex sportiva see Foster 2003, 1.
39 Case T-313/02 Meca-Medina and Majcen v Commission [2004] ECR II-3291, set aside by the
ECJ in Case C-519/04 P Meca-Medina and Majcen v Commission note 2 above. For criticism of
the CFI judgment see Weatherill 2005A, 416.
40 Independent European Sport Review, available at www.independentfootballreview.com.
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Meca Medina and now in MOTOE, has treated sport realistically: as a sector with
economic weight which is therefore within the scope of the EC Treaty, albeit that
EC law must be sensitive to the special characteristics of sport.41 That too is the
message of the European Commission’s White Paper on Sport issued in July
2007.42 Its legal analysis is heavily and properly dependent on the ECJ ruling in
Meca Medina, and concludes that the judgment reveals an interpretation of
Articles 81 and 82 which ‘provides sufficient flexibility to take account of the
specificity of sport and does not impede sporting rules that pursue a legitimate
objective (such as the organisation and proper conduct of sport), are indispensable
(inherent) to achieve the objective and proportionate in light of the objective
pursued’.43 Case-by-case inquiry into sporting practices is required. Quite so.
Were the Commission’s White Paper to be re-drafted today, the ruling in MOTOE
would certainly need to be absorbed into the discussion on matters such as the
licensing of clubs and in particular into the legal analysis pertaining to competition
law but nothing in MOTOE contradicts the essential features of the sober and
careful analysis prepared by the Commission in its White Paper.

In conclusion, there is room in EC law to defer to the special expertise pos-
sessed by sports regulators. MOTOE does not demolish the legitimate claim of
sports regulators to set a calendar of events, just as Meca Medina does not outlaw
doping controls. But the details of the procedures involved are not immune from
the application of EC law in so far as they exert economic effects. The structuring
of the decision making process in sport must ensure that priority is not given to the
economic interests of the sports federation. The frequently endemic ‘conflict of
interest’ must be recognised and avoided so that regulatory power is not used to
promote commercial advantage. Ultimately EC trade law puts public and private
practices that fall within the scope of the Treaty to the test and frequently requires
their adaptation, but it always leaves room for the relevant public and private
actors to show justification for the cherished status quo.
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19.1 Introduction

The list of sports-related judgments in EU law was extended in March 2010. The
decision of the Court of Justice of the European Union (CJEU – as it has been
known since the entry into force of the Lisbon Treaty) in Olympique Lyonnais v
Olivier Bernard and Newcastle United1 deals with payment of compensation in
circumstances where a club that has invested in training young players finds that an
emerging star wishes to try his luck elsewhere. Against the background of the EU
Treaty provisions governing free movement of workers the Court confirms that
such restrictions on player mobility may be compatible with EU law – but the
particular French rules challenged by Bernard are not. The judgment therefore
accepts that sport is ‘special’, for such arrangements for compensating training
would not be found in normal industries, while it uses EU law to confine the space
allowed to sporting bodies in shaping their preferred system. But plenty of open
questions bedevil identification of precisely what measure of compensation is
allowed under EU law, and there may yet emerge frictions between the demands of
EU law and the international transfer system painstakingly renovated by football’s

First published in International Sports Law Journal 2010(1–2) p. 3–6.

1 Case C-325/08 judgment of 16 March 2010.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_19,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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governing bodies in recent years. The judgment in Bernard is also notable as the
first occasion on which the Court has made reference to the new provisions on
sport introduced by the Treaty of Lisbon with effect from 1 December 2009. The
judgment suggests that Lisbon will not be used by the Court as a basis to adjust its
long-standing approach to the subjection of sport to the legal rules of the internal
market.

19.2 The Litigation: The Road to Luxembourg

At the material time Olivier Bernard was a ‘joueur espoir’ at Olympique Lyonnais,
one of the strongest clubs in French football. The category of ‘joueur espoir’
covers players between the ages of 16 and 22 who are employed as trainees under
a fixed-term contract – one lasting three years in Bernard’s case. Before the expiry
of that contract Olympique Lyonnais offered him a professional contract lasting
one year, but Bernard rejected the offer and instead chose to sign a professional
contract with Newcastle United, at the time a leading English club.

The problem was that Bernard’s actions did not conform to the charte du
football professionnel (‘the Charter’) which at the time governed the employment
of football players in France. The Charter required a ‘joueur espoir’ to sign his first
professional contract with the club that had trained him, if the club so wished. The
Charter did not provide for the payment of compensation in the event that the
player refused, but it did envisage that the club which had provided the training
could bring an action for damages against the ‘joueur espoir’ under the French
code du travail for breach of the contractual obligations rooted in the Charter. This
is precisely what Olympique Lyonnais did, and a tribunal in Lyon, finding a
unilateral breach of contract contrary to the Charter, ordered Bernard and
Newcastle United jointly to pay damages of EUR 22 867.35.

The Cour d’appel in Lyon quashed that judgment, finding that the scheme,
which restricted the player’s contractual freedom once his training was complete,
infringed Article 39 EC, which governs the free movement of workers between
Member States of the EU. After all an award of damages in such circumstances, as
foreseen by the Charter, plainly serves to discourage a player from exercising his
right of free movement. Olympique Lyonnais appealed against that decision. The
French Cour de Cassation made a preliminary reference to Luxembourg in July
2008 – by which time Bernard’s espoirs were all but exhausted as his modestly
distinguished professional career limped to a close. It asked whether the Treaty,
specifically the provision governing free movement of workers, caught the matter
at hand – which it rather obviously did. And, referring to another instance of
journeyman footballer turned legal milestone, the famous Bosman ruling,2 it also
asked whether ‘the need to encourage the recruitment and training of young

2 Case C-415/93 [1995] ECR I-4921.
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professional players constitute a legitimate objective or an overriding reason in the
general interest capable of justifying’ the French scheme – a much more tricky
question.

19.3 The Ruling of the CJEU

The CJEU quickly placed its ruling in the mainstream of its sports law jurispru-
dence. Sport, it reminded us, ‘is subject to European Union law in so far as it
constitutes an economic activity’. It duly cited both Bosman and the more recent
anti-doping case, Meca-Medina and Majcen v Commission.3 In fact, the Court
makes a subtle adjustment here: whereas in Bosman and Meca-Medina it had
referred to an economic activity within the meaning of Article 2 of the EC Treaty,4

in paragraph 27 of Bernard mention of Article 2 has been deleted – probably
because even though the litigation pre-dates the entry into force of the Lisbon
Treaty, the ruling does not, and Article 2 EC has been deleted by the Lisbon
reforms with effect from 1 December 2009. This is probably merely presenta-
tionally important, rather than signalling any change of substance.

Bernard’s employment falls within the scope of the Treaty – and the Court,
again updating its analysis to take account of the entry into force of the Lisbon
Treaty on 1 December 2009, proceeds to consider Article 45 TFEU, the successor
to Article 39 EC. That provision controls not only the actions of public authorities
but also rules of any other nature aimed at regulating employment in a collective
manner, and accordingly the French Charter which had detrimentally affected
Bernard fell to be tested against the requirements of Article 45 TFEU, just as the
international transfer rules had been subjected to testing in Bosman itself. And, as
the Cour de Cassation had correctly recognised, the Charter tended to discourage
the exercise of a player’s right of free movement by according a protected
advantage to the club providing training.

The enduringly important core of the judgment tackles the question whether the
French scheme governing ‘joueurs espoir’ is justified, despite its restrictive effect
on labour mobility within the EU. The Court once again cites Bosman in declaring
that:

‘A measure which constitutes an obstacle to freedom of movement for workers can be
accepted only if it pursues a legitimate aim compatible with the Treaty and is justified by
overriding reasons in the public interest. Even if that were so, application of that measure
would still have to be such as to ensure achievement of the objective in question and not
go beyond what is necessary for that purpose… ’5

3 Case C–519/04P [2006] ECR I–6991.
4 Para. 73 of Case C-415/93 n. 2 above, para. 22 of Case C-519/04P n. 3 above.
5 Para. 38 of the judgment.
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This is in fact an orthodox statement of general EU trade law. As Advocate
General Sharpston correctly observed in her Opinion in Bernard: the specific
characteristics of sport must ‘be considered carefully when examining possible
justifications for any such restriction – just as the specific characteristics of any
other sector would need to be borne in mind when examining the justification of
restrictions applicable in that sector’.6 The Court’s judgment then turns to the
particular context of professional sport, and in paragraph 39 of Bernard the
Court confirms what it had explained almost fifteen years earlier in paragraph
106 of Bosman: ‘… in view of the considerable social importance of sporting
activities and in particular football in the European Union, the objective of
encouraging the recruitment and training of young players must be accepted as
legitimate’.

So the end is permitted; what matters is whether the means used are suitable to
attain that end and do not go beyond what is necessary to attain it. That, the Court
acknowledges, involves taking account ‘of the specific characteristics of sport in
general, and football in particular, and of their social and educational function’.7

And, the Court adds, the ‘relevance of those factors is also corroborated by their
being mentioned in the second subparagraph of Article 165(1) TFEU’.8

Paragraphs 41–45 of the ruling are centrally important and therefore deserve to
be set out in full, before being subjected to analysis:

[41] In that regard, it must be accepted that, as the Court has already held, the prospect of
receiving training fees is likely to encourage football clubs to seek new talent and
train young players (see Bosman, paragraph 108).

[42] The returns on the investments in training made by the clubs providing it are
uncertain by their very nature since the clubs bear the expenditure incurred in respect
of all the young players they recruit and train, sometimes over several years, whereas
only some of those players undertake a professional career at the end of their
training, whether with the club which provided the training or another club (see, to
that effect, Bosman, paragraph 109).

[43] Moreover, the costs generated by training young players are, in general, only partly
compensated for by the benefits which the club providing the training can derive
from those players during their training period.

[44] Under those circumstances, the clubs which provided the training could be dis-
couraged from investing in the training of young players if they could not obtain
reimbursement of the amounts spent for that purpose where, at the end of his
training, a player enters into a professional contract with another club. In particular,
that would be the case with small clubs providing training, whose investments at
local level in the recruitment and training of young players are of considerable
importance for the social and educational function of sport.

[45] It follows that a scheme providing for the payment of compensation for training
where a young player, at the end of his training, signs a professional contract with a
club other than the one which trained him can, in principle, be justified by the
objective of encouraging the recruitment and training of young players. However,
such a scheme must be actually capable of attaining that objective and be

6 Para. 30 of her Opinion.
7 Para. 40 of the judgment.
8 Para. 40 of the judgment.
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proportionate to it, taking due account of the costs borne by the clubs in training both
future professional players and those who will never play professionally (see, to that
effect, Bosman, paragraph 109).

The Court then tested the scheme of which Bernard had fallen foul against this
standard. The French arrangements governing ‘joueurs espoir’ did not involve
compensation for real training costs incurred, but rather damages for breach of
contractual obligations calculated with reference to the total loss suffered by the
club. This, the Court concluded, went beyond what was necessary to encourage
recruitment and training of young players and to fund those activities. So there was
a violation of EU law.

19.4 A Critical Glance at Incentives to Invest in Training

The judgment in Bernard has much in common with that in Bosman. In both
rulings the Court finds that the particular arrangements challenged in the litigation
are not compatible with EU law. But in both rulings the Court sketches the pos-
sible contours of what might be permitted in conformity with EU law, leaving it to
the governing bodies of the sport to choose their preferred adapted model from
within the space created by the requirements of EU law. So Bosman did not rule a
transfer system to be incompatible with EU law, it ruled the system of which
Bosman himself fell foul to be incompatible with EU law. And Bernard does not
rule a system which protects a club which incurs costs in training young players to
be incompatible with EU law, it rules the system of which Bernard himself fell foul
to be incompatible with EU law.

Bernard adopts the reasoning advanced in Bosman entirely uncritically. The
Court reaffirms that the prospect of receiving training fees is likely to encourage
football clubs to seek new talent and train young players. This is entirely con-
vincing. But it is only part of the story. The prospect of receiving training fees
might be equally likely to encourage universities or supermarkets to seek new
talent and train young workers – but no one suggests that it should accordingly be
permitted that universities and supermarkets set up collectively enforced
arrangements that inhibit the exercise of contractual freedom by employees once
they have been trained. Universities and supermarkets train young talent and try to
keep good workers by offering them attractive contractual terms and conditions,
whereas, it seems, in football some kind of supplementary industry-wide com-
pensation system may be maintained to benefit the training club. Why is profes-
sional football different? Why, in particular, are professional footballers not treated
as any other employee would be? The Court in Bosman never explained this.
Bernard too largely neglects the point. The only hint of elucidation is found in
paragraph 44 of the judgment which, as set out above, states that the alleged
disincentive to invest in training absent any compensation scheme would in par-
ticular ‘be the case with small clubs providing training, whose investments at local
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level in the recruitment and training of young players are of considerable
importance for the social and educational function of sport’. This chimes with
Bosman and it also brings to mind the laudatory style of the Amsterdam Decla-
ration on Sport and the Declaration on ‘the specific characteristics of sport and its
social function in Europe, of which account should be taken in implementing
common policies’ which was annexed to the Conclusions of the Nice European
Council held in December 2000. And of course it is perfectly possible that some
small clubs behave in a manner which does indeed promote the social and edu-
cational function of sport. Plenty probably do not. The Court’s throwaway remark
offers neither a shred of empirical evidence about practice in sport nor a direction
to a national court to acquire any, nor even any attempt to consider just what ‘the
social and educational function of sport’ really is in the context of organised and
commercially significant professional sport. Sports federations are wearyingly
eager to pillory the institutions of the EU, most notably its Court and Commission,
for their alleged failure to take adequate account of sport’s special characteristics,
but in fact Bernard, like Bosman before it, is remarkably generous to sport. It
accepts that sport is special in its need to provide incentives to invest in training,
inter alia for social and educational benefit in circumstances where little, if any,
evidence has been presented to demonstrate that sport – especially professional
sport - is different from normal industries in this particular matter.

19.5 What System for the Future?

Be that as it may, the Court seems determined to accept that as a matter of EU law
it is open to the national and international governing bodies in professional
football to concoct a compensation scheme designed to reward clubs that invest in
training, even if the result is that in some way a player’s exercise of contractual
freedom and right to move between Member States is affected in a way that would
not be tolerated in a normal industry. On the question – how far may such
restraints go? Bernard is inconclusive. Paragraph 50 of the judgment states that the
impugned scheme is not compatible with EU law because it entails a liability ‘to
pay damages calculated in a way which is unrelated to the actual costs of the
training’. This might be interpreted to mean that only a scheme tied directly to the
actual costs of training that player is permitted. But that might be too narrow an
interpretation. Paragraph 50 refers only to a relation between the compensation
payable and the actual costs incurred – it does not insist on precise congruence.
Moreover, paragraph 45 refers to taking ‘due account of the costs borne by the
clubs in training both future professional players and those who will never play
professionally’. This might conceivably be interpreted to mean that the compen-
sation payable by those who succeed as professionals might be inflated beyond the
costs incurred in their particular case to allow also some coverage of training costs
incurred but wasted on those players who fall by the wayside.
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In her Opinion in the case Advocate General Sharpston was prepared to accept
that the acquiring club might be required to compensate the training club for costs
incurred in training failed players, but that the player should be expected only to
cover costs incurred in his own training. The Court chose not to explore such
nuances. The calculation is in any event complicated by the practical reality that
players are trained in groups, not individually: the cost of training twenty players is
lower than the cost of training one multiplied by twenty thanks to the realisation of
economies of scale.

The matter is therefore left obscure: perhaps deliberately so, in so far as the
Court is (quite properly) prepared to leave the detailed renegotiation of the scheme
to the football authorities themselves. The more one chooses to read Bernard as
requiring that compensation be closely tied to, or even limited to, the costs
incurred in training a particular player, the less ‘special’ football is permitted to be
– and the less comfortable the governing authorities in sport will doubtless feel.

As is well known, the international transfer system was overhauled in the wake
of the Bosman judgment, and the current system has been informally approved by
the Commission.9 The renovated international transfer system makes dedicated
provision for payment of ‘training compensation’ in the case of young players.
This applies when the player signs his first contract as a professional and each time
a professional is transferred until the end of the season in which his 23rd birthday
falls. An Annex to the regulations sets out a method of calculation, but each case
will need to be assessed according to its own facts.10 To this extent Bernard is old
news: it is dealing with the past not the present. But it remains open for discussion
whether the current transfer arrangements comply with EU law. The Commis-
sion’s informal green light does not preclude the possibility that an individual
litigant, a new Bosman, might challenge the system as incompatible with EU
law.11 Without going into detail, it suffices to observe that restraints are envisaged
in football which would not be tolerated in ‘normal’ industries. Those defending
the system tend to emphasise the virtues of contractual stability in team-building;
those attacking it prefer the importance of the autonomy of the individual
employee and the prevalence of contractual negotiation as a means to retain valued
workers.12 Were a challenge based on EU law to be advanced, the heart of the
matter would involve a weighing of these interests and an assessment of the
suitability of measures used to promote them. As a general observation it seems
probable that the Court’s receptiveness in Bernard to some limited form of training
compensation system should encourage the view that the transfer system currently
applicable to young players would survive a challenge rooted in EU law.

9 Available at http://www.fifa.com/aboutfifa/federation/administration/playersagents/regulations
tatustransfertsplayers.html. On the interplay of actors and ideas in crafting a new system see
Dimitrakopoulos 2006, 561.
10 On aspects of practice see Bakker 2008, 29.
11 See e.g. Drolet 2009, Ch. 10.
12 See e.g. Gardiner and Welch 2007.
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There is more to the system governing international transfers than young
players alone. The regulations provide for a ‘protected period’, within which
breach of contract may be addressed not only by an award of compensation but
also by the imposition of sporting sanctions (for example, a suspension from
playing). This ‘protected period’, which lasts for three years for players who were
under 28 when they signed their contract and two years for older players, is plainly
designed to promote contractual stability. But breach of contract may also occur
outwith the protected period. In such a case sporting sanctions may not be
imposed, but the possibility of compensation is envisaged. As is well known, the
Court of Arbitration for Sport has delivered two contrasting rulings in the last three
years dealing with this phenomenon of the player who unilaterally terminates his
contract without just cause and joins another club. The international transfer rules
envisage that compensation shall be payable to the ‘losing’ club in such circum-
stances but do not make clear precisely how this shall be calculated. In Webster in
2008 it was decided that the measure should not be the player’s value on the
transfer market nor even the amount payable under the new contract but rather
merely the sum that would have been payable to the player on the residual length
of the old contract.13 This was greeted with some horror by clubs and federations
since it seemed to encourage contract-breakers by confining monetary compen-
sation to (usually) a relatively low amount.14 But in Matuzalem in 2009 a quite
different approach was taken by a differently constituted panel.15 Much heavier
emphasis was placed on the promotion of contractual stability and it was accepted
that value is related to the transfer fee foregone by the ‘losing’ club. A sum close
to 12 million euros was payable – a great deal more than would have been due
under the approach favoured a year earlier in Webster. Matuzalem has attracted
astute criticism for its thin reasoning and the uncertainty it creates16 but as far as
clubs and governing bodies are concerned it was a welcome re-orientation in
favour of deterring contract-breaking. That debate need not be pursued here. It is,
however, worth observing that the apparent concern of the CJEU in Bernard to
ensure linkage (albeit imprecisely defined) between training costs incurred and
compensation payable does not readily fit with the way that the jurisprudence of
the CAS seems to be moving. There is certainly no direct conflict – Bernard was a
‘joueur espoir’, with his career in front of him, whereas Matuzalem was an
established top-level player; and Matuzalem, a Brazilian, was not even a national
of an EU Member State. But it is at least possible that one can read the CJEU in

13 http://jurisprudence.tas-cas.org/sites/CaseLaw/Shared%20Documents/1298,%201299,%201300.
pdf
14 E.g. Duncan Castles, ‘Wenger sees the end of transfer fees: Arsenal manager says the power
has shifted from clubs to players’ The Observer, 29 June 2008, Sport p.7; David Hytner, ‘FIFA
transfer rule undermines my youth-team policy, says Wenger’ The Guardian, 22 April 2008,
Sport p.5.
15 http://www.tas-cas.org/d2wfiles/document/3229/5048/0/Award%201519-1520%20_internet_
pdf
16 E.g. Dabscheck 2009, 20.
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Bernard as showing caution lest disproportionately onerous transfer fees be
dressed up as ‘compensation payments’. An ‘EU Matuzalem’ might conceivably
argue that an award of approaching 12 million euros goes beyond what is per-
mitted under Article 45 TFEU. What will be needed – and what is so far missing
from the interventions of both the CJEU and the CAS – is a close explanation of
just what the functions and therefore the limits of such compensation really are.

19.6 The Treaty of Lisbon

The final point in the Bernard ruling which is worthy of mention is the place of the
Treaty of Lisbon. This is the first sports-related judgment delivered by the CJEU
since the entry into force of the Treaty of Lisbon on 1 December 2009, and even
though the facts of the case long pre-date the Lisbon Treaty, the CJEU still lost no
time in referring to the text in its ruling in Bernard. As mentioned above, the Court
recited ‘the specific characteristics of sport in general, and football in particular,
and of their social and educational function’, finding that the ‘relevance of those
factors is also corroborated by their being mentioned in the second subparagraph
of Article 165(1) TFEU’.17 What should we make of this?

Because the Lisbon Treaty brings sport within the explicit reach of the founding
Treaties for the first time, it is in formal terms profoundly significant. But the
question is – will it change anything?18 At the legislative level, the answer is
clearly ‘yes’: the EU now possesses an explicit, albeit textually limited, legislative
competence in the field of sport. This is contained in Title XII of Part Three of the
Treaty on the Functioning of the European Union (TFEU), entitled Education,
Vocational Training, Youth and Sport. Article 165 TFEU empowers the adoption
of incentive measures and recommendations in the field of sport. No longer need
the EU squeeze sports-related activity into some other area where the Treaty was
kinder: contortions such as the designation of 2004 as the European Year of
Education through Sport, based on what was then Article 149 EC on education,19

are no longer necessary.
But even if the EU Treaty made no mention of sport until 1 December 2009 it is

well-known that the intersection of sport and EU law has provoked a vivid and
controversial narrative lasting over thirty years, since the landmark Walrave and
Koch ruling.20 The law of free movement and competition law, foundational
provisions in the Treaty, apply to sport in so far as it constitutes an economic
activity. Much ink has been spilled in tracing what this ‘sports law’ really

17 Para. 40 of the judgment.
18 See more fully Weatherill 2012.
19 Dec 291/2003/EC OJ 2003 L43/1.
20 Case 36/74 [1974] ECR 1405.
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involves.21 Sport enjoys an autonomy conditional on respect for the core norms of
the Treaty, which delegates to the Court and the Commission considerable flexi-
bility in setting the governing conditions unconstrained by any sports-specific
guidance in the text of the Treaty. Again, the question: does Lisbon change
anything? Article 165 TFEU stipulates that the Union ‘shall contribute to the
promotion of European sporting issues, while taking account of the specific nature
of sport, its structures based on voluntary activity and its social and educational
function’. And, pursuant to Article 165(2), Union action shall be aimed at
‘developing the European dimension in sport, by promoting fairness and openness
in sporting competitions and cooperation between bodies responsible for sports,
and by protecting the physical and moral integrity of sportsmen and sportswomen,
especially the youngest sportsmen and sportswomen.’ No doubt one will anticipate
that in future sports bodies will structure defence of their practices around these
provisions. They will be able to look to the text of the Treaty, as they were not able
to before, and assert that respect for the ‘specific nature of sport’ is guaranteed by
the Treaty. This, they will argue, is an instruction to the Court and the Commission
to back off. And yet the retort may be – the Court and the Commission have always
accepted that sport has a ‘specific nature’. The particular practices impugned in
Bosman were held incompatible with EU law, but the Court freely and famously
accepted in that judgment that sport has ‘considerable social importance’ and that
accordingly ‘the aims of maintaining a balance between clubs by preserving a
certain degree of equality and uncertainty as to results and of encouraging the
recruitment and training of young players must be accepted as legitimate’.22 The
Treaty was barren but the Court had its own certain idea of the function of sport.
On this reading the Lisbon Treaty does no more than confirm the Court’s pre-
existing case law on the application of the Treaty provisions on free movement and
competition law to sport.

This is a debate to watch as the Lisbon Treaty becomes the key reference point
in the future development of EU sports policy, driven in detail by the imple-
mentation of the Commission’s 2007 White Paper on Sport, which itself contains a
section entitled ‘The specificity of sport’.23 The ruling in Bernard is merely the
Court’s first and brief hint. But the Court’s approach is much more in line with the
school that would argue ‘Lisbon is nothing new!’ than with those who would treat
Lisbon as a change of direction. The Court reaches its conclusion in Bernard with
reference to its own case law, most of all Bosman, and only then does it mention
the Lisbon Treaty. And it merely points out that its own existing embrace of the

21 See e.g. Parrish and Miettinen 2007; Szyszczak 2007, Ch. 1; and Weatherill 2007, Ch. 3; Van
den Bogaert and Vermeersch 2006, 821.
22 Case C-415/93 n 2 above para. 106.
23 COM (2007) 391, para. 4.1. Full documentation is available via http://ec.europa.eu/sport/
white-paper/index_en.htm.
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‘specific characteristics of sport’ is ‘corroborated’ by the second subparagraph of
Article 165(1) TFEU.24

It might be foolish to read too much into this - the Court’s treatment of Lisbon
is strikingly brief. And yet in Bernard the Court did not need to mention the
Lisbon Treaty. The litigation itself pre-dated the entry into force of the Treaty.
That it nevertheless chose to mention Lisbon may therefore be taken as significant.
Note too that this was a ruling of the Grand Chamber of the CJEU – enhancing
further its authoritative feel – and the juge rapporteur in the case was Mr Ilešič, a
jurist noted for his expertise in sports law and not likely to have slipped in a
reference to the Lisbon Treaty’s innovations without calculation. The Court’s first
post-Lisbon intervention shows first of all that although Article 165 TFEU is not
formally ‘horizontal’ in nature - unlike, for example, environmental protection
(Article 11 TFEU) and consumer protection (Article 12 TFEU) it is not embedded
in all the Union’s activities – it is nevertheless to be treated as germane to cases
arising under the free movement provisions of the Treaty. That is no surprise: the
Court has consistently read the free movement provisions (and those governing
competition) with reference to the special features of sport and it would have been
a shock had it used Lisbon as a reason to backtrack. But consistency seems to be
the main point in Bernard – the Court cites Lisbon, but simply to confirm its
existing approach. So the first indication from the CJEU is that the Lisbon Treaty
is not about to upset what we have long recognised as the trajectory of ‘EU sports
law and policy’. And with reference to the particular circumstances of the case
sports bodies have much to celebrate – Bernard, like Bosman before it, reveals a
remarkably tolerant approach to professional sport’s claim that it uniquely needs a
scheme whereby training costs can be recouped as a means to promote incentives
to invest in training.
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Bosman Changed Everything: The Rise
of EC Sports Law
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20.1 Before Bosman

When, in Walrave and Koch v Union Cycliste Internationale, the first case
involving sport to reach the European Court,1 the Court stated that the practice of
sport is subject to Community law ‘in so far as it constitutes an economic activity
within the meaning of Article 2 of the Treaty’ it was impossible to avoid a frisson
of intellectual excitement. Sport was not – is not – an explicit legislative com-
petence of the EC, yet the functionally broad ambit of the Treaty’s economic law
provisions wash over jurisdictionally distant shores – including those of sports
federations. Enticing questions loom. How does one determine whether a partic-
ular sporting practice falls within the scope of the Treaty? And if it does, how does
its compatibility with the Treaty fall to be assessed, given the absence of any
explicit articulation of the intended relationship between EC trade law and sport?
What innovative thinking is being demanded of the institutions of the EU?

Two years later the Court confirmed its approach in Donà v Mantero.2 But
could there be any practical consequences? Would dispute-settlement in the

First published in: M. Poiares Maduro & L. Azoulai (eds), The past and future of EU law: the
classics of EU law revisited on the 50th anniversary of the Rome Treaty (Oxford, Hart, 2010),
pp. 480–487.

1 Case 36/74 [1974] ECR 1405.
2 Case 13/76 [1976] ECR 1333.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_20,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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governance of sport really shift appreciably from its traditional Swiss homes to
Luxembourg? Walrave and Koch suggested not. True, the European Court decided
that sport is not immune from EC law. But sports federations confronted by the
threat of litigation have advantages unavailable in many sectors of the economy. It
is a major deterrent that a career will probably be over even if the sports federation
defeated in the courtroom is willing to welcome its adversary back on to the
playing field. In fact it probably won’t be. Walrave and Koch themselves declined
to press for judgment, apparently in the face of a threat by the defendant sporting
body, the UCI, to withdraw their event from the world cycling championship
schedule.3 Even the ban on the participation of all English football clubs in
profitable European club competition imposed in the wake of the Heysel Stadium
disaster in 1985 stimulated no challenge based on EC law, even though it was
probably a disproportionate interference with economic freedoms guaranteed
under Community law.4

20.2 Bosman Changed Everything

Since Bosman5 sports federations have (of course) continued to argue that the law
should not intrude on their autonomy. And it is still daunting in practice to choose
the path of litigation when the opponent is a sports federation. But Bosman set a
trend. Bosman provided litigants with a legal vocabulary that is apt to put sporting
rule-makers on the defensive. And the ruling propelled the institutions of the EU
on to a course that obliged them to make sense of the intersection between EC law
and sport against a forbiddingly barren background in the Treaty. The story of how
a ‘policy’ can be concocted in the EC out of constitutionally unpromising material
represents the enduring lesson of Bosman. That narrative, which transcends sport
alone, infuses this contribution.

20.3 Bosman

The essence of the system of which Jean-Marc Bosman fell foul is simply
described. Players were unable to exercise contractual freedom to move between
clubs. A club was - and is - able to field a player in an official match only once it
has secured the player’s registration, held by the previous employer. That regis-
tration will be released only when the previous club is satisfied with the terms
offered by the new club, which has typically involved payment of a fee.

3 Van Staveren 1989, 67.
4 Cf. Evans 1986, 510.
5 Case C-415/93 [1995] ECR I-4921.
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The European Court concluded that the system violated (what is now) Article
39 EC. And the same fate met rules requiring discrimination on the basis of
nationality in European club football competition.

The vital point, however, is that the Court did not deny that football possesses
unusual characteristics that distinguish it from ‘normal’ commercial activity. In
paragraph 106 of the ruling it declared that:

In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.

Sport is special! Most of all, there is an interdependence between teams in a
sports league which is not present in the relationship between rivals in a typical
marketplace. A monopoly supplier of goods or services is in a position of immense
economic power. By contrast there is literally no point to a single football club,
deprived of an opponent. Sport assumes rivalry, a degree of balance between the
participants and uncertainty as to result.6

In Bosman the Court’s objection was in short that the transfer system did not
achieve what was claimed. The rules neither precluded richer clubs buying the best
players nor prevented the ‘availability of financial resources from being a decisive
factor in competitive sport thus considerably altering the balance between clubs’.
Moreover the system was hit-and-miss, rather than a carefully constructed dis-
tributive mechanism. The Court concluded that ‘the same aims can be achieved at
least as efficiently by other means which do not impede freedom of movement for
workers’.7

Famously, the consequences of the ruling were that nationality-discrimination
in club football had to be eliminated and the transfer system had to be radically
amended. EC law did not stipulate what replacement transfer system should be
introduced, if any – that would overstep its mandate – but it did require the
elimination of existing unlawful practices.8 Sport was accordingly forced to
undergo significant adjustment as a result of the demands of EC law. But this was
not because EC law is blind to sport’s special concerns, but rather because the
Court was unpersuaded that the impugned rules advanced those concerns. Para-
graph 106 of the Bosman ruling is central to understanding that EC trade law can
be and has been converted into a regime which is open to the particular sensi-
tivities of the sector subject to its supervision.

6 For economic analysis, see e.g. Dobson and Goddard 2001; Buzzacchi, Szymanski and Valletti
2003, 167.
7 Para. 110 of the judgment; and see more fully the Opinion of AG Lenz.
8 Cf. Dabscheck 2004, 69; Drolet 2006, 66.
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20.4 Bosman and the Rise of ‘EC Sports Law’

This is the challenge of ‘EC sports law’. The Treaty does not help. It does not
mention sport. But ab initio in Walrave and Koch9 the Court rejected a line of
reasoning that would have rigidly separated sports governance from EC law. That
would have sheltered a huge range of practices with economic impact from the
assumptions of EC law, damaging the achievement of the objectives of the Treaty.
But nor did the Court apply EC law to sport as if it were merely a normal industry.
Instead a more ambitious, creative and yet realistic approach has been adopted,
requiring a significant investment of resources in making sense of the intersection
between the demands of EC law and the aspirations of sport. The EU institutions
necessarily proceed in an incremental manner. The opportunities to shape a
‘policy’ are constrained by the constitutional limitations on the matters to which
they may pay attention. Article 5(1) stipulates that the EC possesses only the
competences attributed to it, and sport is not one. The EC’s authority to supervise
sporting practices derives from the broad functional reach of the relevant rules of
EC trade law (free movement and competition law, most conspicuously), but it is
denied any specific legislative competence in the field of sport. Incrementalism is
also ensured by the patterns of litigation, which may cause practice to develop
according to unexpected, eccentric rhythms. These observations concern most
prominently the Court and the Commission, both of whom are responsible for
individual decisions applying the law, though the broader policy direction peri-
odically offered by the Council, the European Council and the Parliament may also
serve to embroider the tapestry.

This is not a challenge unique to sport. In fact, across a great many areas of EC
law, policy and practice, one is confronted by the need to make some sort of sense of
a set of laws and practices which are not constitutionally dedicated to dealing with
the particular subject matter of concern and which frequently lack detail and
sophistication. The Court’s ruling in ex parte Watts deals with cross-border provi-
sion of medical care, but it encapsulates the Court’s approach in a number of fields
where EC trade law sweeps far beyond the limits of EC legislative competence:

‘… although Community law does not detract from the power of the Member States to
organise their social security systems and decide the level of resources to be allocated to
their operation, the achievement of the fundamental freedoms guaranteed by the Treaty
nevertheless inevitably requires Member States to make adjustments to those systems. It
does not follow that this undermines their sovereign powers in the field.’10

This has become a standard formula in cases where the achievement of economic
integration collides with Member States powers to act in realms where the Com-
munity is not competent to act as a substitute legislator. Social security is a common

9 Case 36/74 note 1 above.
10 Case C-372/04 [2006] ECR I-4325, para. 121.
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example11; taxation is another12; and even the maintenance of public order and the
safeguarding of internal security have been revealed as matters of national com-
petence that are nevertheless reviewable in so far as their pursuit impedes cross-
border trade.13 Free movement law stops States acting in the absence of justification
for chosen practices that impede cross-border trade. The Community cannot go
further than this: it cannot set the ground rules for the organization of social security
systems or taxation or for preserving public order, any more than it could in Bosman
dictate how football should shape its transfer system. Naturally one may argue that
the Court is disingenuous when it declares that the achievement of the fundamental
freedoms requires an adjustment by the Member States which does not undermine
‘their sovereign powers in the field’. EC law radically circumscribes the scope of
sovereign State choices. True enough, yet it is submitted that the Court is simply
following the logic of the Treaty itself. The Treaty does not place particular sectors
of economic activity beyond the reach of its basic rules. To interpret it in a way that
manufactured such exclusions would subvert its aim. Accordingly the Court,
charged with the mission of ensuring the law established by the Treaty is observed, is
correct to interpret the free movement and competition rules in an expansive
manner. But those provisions do not automatically outlaw practices. Instead they put
them to the test of justification. And it is in that process of justification that the Court
is called on to recognize the particular features of each industry.

For sport generally, the story of its subjection to EC law follows this narrative
closely, albeit that powers formally in private hands are normally under scrutiny.
The reach of EC trade law goes beyond the limitations on the EC’s legislative
competence under the Treaty, and this generates a need to develop a ‘policy’ that
is driven by the dictates of trade integration yet is also appropriately sensitive to
the particular needs of sport. This approach is embedded in the ruling in Bosman.14

Sport, like other sectors such as environmental policy,15 labour market regula-
tion,16 culture,17 health care,18 family law,19 consumer protection,20 private law
more generally21 and even property law,22 demonstrates how the law of the EC
may exercise a wider influence than a formal inspection of the text of the Treaty

11 Cf. e.g. Case C-512/03 J E J Blankaert [2005] ECR I-7685.
12 Cf. e.g. Case C-446/03 Marks and Spencer v Halsey [2005] ECR I-10837.
13 Case C-265/95 Commission v France [1997] ECR I-6959.
14 Case C-415/93 note 5 above.
15 See e.g. Jans and Vedder 2007.
16 See e.g. Kenner 2003; Barnard 2006.
17 See Craufurd Smith 2004, ed..
18 See e.g. Hervey and McHale 2004.
19 See e.g. Caracciolo di Torella and Masselot 2004, 32.
20 See e.g. Weatherill 2005; Reich and Micklitz 2003; Rösler 2004.
21 See e.g. Grundmann 2005, 184; Riesenhuber 2003.
22 See e.g. Drobnig, Snijders and Zippro 2006.

20.4 Bosman and the Rise of ‘EC Sports Law’ 501



may lead one to expect, primarily because of the extended reach of the rules
governing the building of an integrated, competitive market.

Is there an ‘EC policy’ to be discerned in such circumstances? Might this
suggest a degree of order and systematization that the EC is constitutionally
incapable of delivering? Such questions are common in many areas. EC law and
practice ‘spills over’ to provoke new academic sub-disciplines such as EC envi-
ronmental law and EC consumer law and so on, as the ‘Europeanisation’ of many
policy sectors that are in explicit terms subject to only a limited interventionist EC
competence gathers pace. The EC Treaty does not lend itself to the shaping of a
comprehensive policy of the type that one might expect to find in a national
setting, but this does not entail that it is flawed, only that it is different. There is
every reason to attempt to bring a degree of order and understanding to this
complex background of overlapping sources of legal authority, drawing on limited
incremental legislative incursion combined with the concrete application of the
free movement and competition rules in the Treaty.

Put another way, EC trade law is porous. The EU’s institutions have to shape a
policy of sorts on all manner of things, even if they suffer under a constitutional
disability to claim a general mandate to shape policy in the way that one might
expect in a purely national context. Such is the practice of attributed competence,
guaranteed as a principle of EC law by Article 5(1) of the Treaty.

20.5 Since Bosman

Let us return to paragraph 106 of its Bosman ruling, already mentioned above. The
Court remarked that:

‘In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.’

The Court, while finding that the particular practices impugned in Bosman fell
foul of EC law because they did not adequately contribute to these legitimate aims,
showed itself receptive to embrace of the special features of sport. One might, of
course, dispute the particular choices made by the EC’s institutions. But Bosman
shows that the case law of the Court accommodates a certain vision of the nature
and functioning of sport within EC (trade) law.

Both the European Court and the Commission have been challenged to refine
the contours of the acceptance that ‘sport is - to some extent – special’, and to
elaborate the implications of this nuanced legal test in its application to particular
sporting practices.
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Deliége concerned selection of individual athletes (in casu, judokas) for
international competition.23 Participation was not open. One had to be chosen by
the national federation. If one was not chosen, one’s economic interests would be
damaged. Could EC law be used to attack the selection decision? This was a
classic case which brought the basic organisational structure of sport into contact
with the economic interests of participants. The Court stated that selection rules
‘inevitably have the effect of limiting the number of participants in a tournament’
but that ‘such a limitation is inherent in the conduct of an international high-level
sports event, which necessarily involves certain selection rules or criteria being
adopted’.24 Accordingly the rules did not in themselves constitute a restriction on
the freedom to provide services prohibited by Article 49. So a detrimental effect
felt by an individual sportsman does not mean that rules are incompatible with EC
law. The Deliége judgment is respectful of sporting autonomy, but according to
reasoning which treats EC law and ‘internal’ sports law as potentially overlapping.

The application of the Treaty competition rules to sport was a matter carefully
avoided by the Court in Bosman itself. But the Commission has adopted a func-
tionally comparable approach in its application of Article 81 to sport. In Cham-
pions League it accepted that agreeing fixtures in a league would not be a
‘restriction’ on competition, but rather a process essential to its effective organi-
sation, However, by contrast, an agreement to sell rights to broadcast matches in
common is not essential to the league’s functioning, because individual selling by
clubs is perfectly possible (though doubtless less convenient and lucrative). So
collective selling is a restriction on competition within the meaning of Article
81(1) and it damages the economic interests of, in particular, broadcasters denied a
market populated by competing individual sellers. So an agreement to sell rights in
common can stand only if exempted according to the orthodox criteria set out in
Article 81(3).25 The Commission also took account of sport’s peculiar economics
in its ENIC/UEFA decision,26 in which it concluded that rules forbidding multiple
ownership of football clubs suppressed demand but were indispensable to the
maintenance of a credible competition marked by uncertainty as to the outcome of
all matches. A competition’s basic appeal would be shattered were consumers to
suspect the clubs were not true rivals. The principal message here is that sporting
practices typically have an economic effect and that accordingly they cannot be
sealed off from the expectations of EC law – but within the area of overlap
between EC law and ‘internal’ sports law there is room for recognition of the
features of sport which may differ from ‘normal’ industries.

23 Cases C-51/96 & C-191/97 Deliége v Ligue de Judo [2000] ECR I-2549.
24 Para. 64 of the judgment.
25 Dec 2003/778 Champions League [2003] O.J. L291/25, paras. 125–131. Exemption pursuant
to Art 81(3) was granted on the facts. See Weatherill 2006B, 3.
26 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
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Meca-Medina and Majcen v Commission, a decision of July 2006,27 maintains
the thematic receptivity to sport’s special concerns in the application of EC law.
The applicants, professional swimmers who had failed a drug test and been banned
for two years, had complained unsuccessfully to the Commission of a violation of
the Treaty competition rules. The CFI rejected an application for annulment.28 So
did the ECJ. But whereas the CFI attempted to insist that anti-doping rules concern
exclusively non-economic aspects of sport, designed to preserve ‘noble competi-
tion’,29 the ECJ instead stated that ‘the mere fact that a rule is purely sporting in
nature does not have the effect of removing from the scope of the Treaty the person
engaging in the activity governed by that rule or the body which has laid it
down’.30 And if the sporting activity in question falls within the scope of the
Treaty, the rules which govern that activity must satisfy the requirements of the
Treaty ‘which, in particular, seek to ensure freedom of movement for workers,
freedom of establishment, freedom to provide services, or competition’.31 A
practice may be of a sporting nature - and perhaps even ‘purely sporting’ in intent
– but it falls to be tested against the demands of EC trade law where it exerts
economic effects. But the Court did not abandon its thematically consistent
readiness to ensure that sport’s special concerns should be carefully and sensitively
fed into the analysis. It took the view that the general objective of the rules was to
combat doping in order for competitive sport to be conducted on a fair basis; and
the adverse effect of penalties on athletes’ freedom of action must be considered to
be inherent in the anti-doping rules. On the facts the swimmers failed, for they had
not shown that the rules concerning the definition of an offence or the severity of
the penalties imposed went beyond what was necessary for the organisation of the
sport.

In Meca-Medina the Court took a broad view of the scope of Community trade
law, but having brought sporting rules within the scope of the Treaty it shows itself
readily prepared to draw on the importance of matters not explicitly described as
‘justifications’ in the Treaty in order to permit the continued application of chal-
lenged practices which are shown to be necessary to achieve legitimate sporting
objectives and/or are inherent in the organisation of sport. That, then, becomes the
core of the argument when EC law overlaps with sports governance: can a sport
show why prejudicial economic effects must be tolerated in a particular case?32 As
the Court put it in Meca-Medina, restrictions imposed by rules adopted by sports
federations ‘must be limited to what is necessary to ensure the proper conduct of
competitive sport’.33 This is a statement of the conditional autonomy of sports

27 Case C-519/04 P judgment of 18 July 2006.
28 Case T-313/02 [2004] ECR II-3291.
29 Para. 49 CFI.
30 Para. 27 ECJ.
31 Para. 28 ECJ.
32 See Weatherill 2006A, 645; Wathelet 2006, 1799.
33 Para. 47 ECJ.
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federations under EC law. An overlap between EC law and ‘internal’ sports law is
recognised but within that area of overlap, as foreshadowed in Bosman, sporting
bodies have room to show how and why their rules, even if apparently antagonistic
to the free movement and/or competition provisions in the Treaty, are necessary to
accommodate their particular concerns – fair play, credible competition, national
representative teams, and so on.

20.6 Without Bosman?

A rich literature explores the concept of EC sports law and policy.34 It explores,
inter alia, how the institutions of the EU seek to piece together a coherent
approach to the regulation of sport against a Treaty background which does not
elucidate the peculiarities of sport; how diverse public and private actors, at
national, European and international level, seek to exploit EC law to achieve their
objectives or to keep it at bay in order to protect their privileges; and generally
how EC law erodes the self-regulatory paradigm which has for so long been
dominant in sports governance.

I believe that the practice of the European Court and Commission reveals a
painstaking concern to piece together a sports policy at EU level which combines
respect for the special needs of sport with an appreciation for the difficult balance
to be struck between the need for a broad interpretation of the scope of EC trade
law and the absence of clear guidance in the Treaty about the EC’s stance on sport.
Without Bosman’s bold acceptance that ‘sport is special’ but also of economic
significance the evolution of this policy would have been less successful and less
illuminating.
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Chapter 21
EU Sports Law: The Effect of the Lisbon
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21.1 Introduction

The influence of the Treaty of Lisbon on sport in Europe is both profound and
trivial. It is profound in that for the first time sport is subject to explicit reference
within the Treaties establishing and governing the European Union. Given the
fundamental principle that the EU possesses only the competences conferred upon
it by its Member States the novelty achieved by this express attribution in the field
of sport counts as immensely constitutionally significant. But for two reasons the
Treaty’s influence is also trivial. First because the content of the new provisions
has been drawn with conspicuous caution, so that the EU’s newly acquired powers
in fact represent a most modest grant made by the Member States. And second
because, notwithstanding the barren text of the pre-Lisbon Treaty, the EU has in
fact long exercised a significant influence over the autonomy enjoyed by sports
federations operating on its territory. So the Lisbon Treaty reveals a gulf between
constitutional principle – where it seems to carry great weight – and law- and
policymaking in practice, on which its effect is likely to be considerably less
striking.

First published in: A. Biondi & P. Eeckhout (eds.), EU law after Lisbon, Oxford, Oxford
University Press, 2012, p. 403–419.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_21,
� T.M.C. ASSER PRESS, The Hague, The Netherlands, and the authors 2014
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The purpose of this paper is to reflect on the development of ‘EU sports law’
during the long period in which an explicit Treaty mandate was lacking and to
assess the extent to which the Lisbon Treaty will change the picture. Given the
observations made in the opening paragraph, such changes are not likely to be
dramatic, but nonetheless changes there will be, both at the level of detail and in
the direction of securing a deeper legitimacy for EU intervention in the field of
sport. A question which also deserves to be addressed is one that goes beyond the
specific case of sport: why, in a Treaty which is in many ways marked by assertion
of State control over and in some respects autonomy from the pattern of EU
integration, has sport found its way into the very small group of policy areas in
which EU competences have been formally increased?

21.2 EU Sports Law: The Road to Lisbon

The EU possesses no general regulatory competence. It has only the competences
and powers attributed to it by its Treaties. In the EC Treaty this was stipulated in
Article 5(1) EC, whereas since the entry into force of the Lisbon Treaty this
‘principle of conferral’ is located in Article 5 TEU. Prior to the entry into force of
the Lisbon Treaty on 1 December 2009 the EU was equipped with no explicit
powers in the field of sport. More than that: the EC Treaty did not mention sport at
all. But ab initio in Walrave and Koch1 the Court rejected a line of reasoning that
would have rigidly separated sports governance from EC law. That would have
sheltered a huge range of practices with economic impact from the assumptions of
EC law, damaging the achievement of the objectives of the Treaty. Instead the
Court has consistently taken the view that in so far as it constitutes an economic
activity sport falls within the scope of the Treaty and sporting practices must
comply with the rules contained therein. But they may comply, even if apparently
antagonistic to the foundational values of the Treaty. In the landmark decision in
Walrave and Koch the Court accepted that the Treaty rule forbidding discrimi-
nation on grounds of nationality does not affect the composition of national
representative sides. Such ‘sporting discrimination’ defines the very nature of
international competition, and EU law does not call it into question.

The authority of the EC, now EU, to supervise sporting practices was and is
rooted on the economic impact of sport. It therefore derived from the broad
functional reach of the relevant rules of the Treaty (free movement and compe-
tition law, most conspicuously, and also the basic prohibition against nationality-
based discrimination), but it was denied any specific legislative competence in the
field of sport. Sport’s ‘road to Lisbon’ is paved by the decisions of the Court, and
subsequently those of the Commission, which applied first the free movement
provisions and later the competition rules to sport. But the Treaty was never

1 Case 36/74 [1974] ECR 1405.

508 21 EU Sports Law: The Effect of the Lisbon Treaty



applied to sport as if it were merely a normal industry. Instead a more creative
approach was adopted, requiring a significant investment of resources in making
sense of the intersection between the demands of EC law and the aspirations of
sport in circumstances where the Treaty did not spell out any guidance.

The core of the challenge is well captured by two observations made by the
Court in its famous Bosman ruling.2

First, the Court declared that:

In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.3

The Court, while finding that the particular practices impugned in Bosman fell
foul of the Treaty because they did not adequately contribute to these legitimate
aims, showed itself receptive to embrace of the special features of sport. So sport’s
distinctive concerns are not explicitly recognised by the Treaty but they are drawn
into the assessment of sport’s compliance with the rules of the internal market (in
casu, free movement) by a Court which is visibly anxious to identify what is
legitimate in the special circumstances of professional sport.

Second, the Court added remarks in the Bosman ruling about ‘the difficulty of
severing the economic aspects from the sporting aspects of football’.4 This hits the
nail squarely on the head. The vast majority of rules in sport also exert an eco-
nomic impact, and it is that economic impact which triggered the application of the
rules of the Treaty. Few sporting rules will not also have economic implications.
The implication is that sporting practices will commonly fall within the scope of
application of the Treaty, especially in the context of professional sport, which
then makes all the more important the choices made about what is treated as a
legitimate sporting practice.

Typically sporting bodies have sought to argue for a generous interpretation of
the scope of the ‘sporting rule’ which is wholly untouched by the Treaty, and, if
the matter is judged to fall within the scope of the Treaty, they have then aimed to
defend their practices as necessary to run their sport effectively. It is for the Court
(or in appropriate cases the Commission) to consider the strength of these claims,
and in doing so the EU institutions are forced to reach their own conclusions on the
nature of sports governance – conclusions which are frequently (though not
invariably) less persuaded by the need for sporting autonomy than is urged by
governing bodies.

2 Case C–415/93 [1995] ECR I–4921.
3 Para. 106.
4 Para. 76.
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21.3 The Practice of EU Sports Law

The story of the manner in which first the Court and more recently the
Commission developed the law in its application to sport is a complex though
intriguing one. It reflects the need to allow a conditional autonomy to sporting
practices – an autonomy conditional on respect for the core norms of the Treaty.
The matter has been addressed in full elsewhere.5 The purpose of this summary is
simply to set the scene in preparation for reflection on why there was a readiness in
the negotiation of the Treaty of Lisbon to respond to this pattern of development
by bringing sport explicitly within the Treaty for the first time, and also in order to
assess the extent to which Lisbon changes the situation.

Deliége provides a good example. The litigation concerned selection of indi-
vidual athletes (in casu, judokas) for international competition.6 Participation was
not open. One had to be chosen by the national federation. If one was not chosen,
one’s economic interests would be damaged. This was a classic case which
brought the basic organisational structure of sport into contact with the economic
interests of participants. The Court stated that selection rules ‘inevitably have the
effect of limiting the number of participants in a tournament’ but that ‘such a
limitation is inherent in the conduct of an international high-level sports event,
which necessarily involves certain selection rules or criteria being adopted’.7

Accordingly the rules did not in themselves constitute a restriction on the freedom
to provide services prohibited by the Treaty. So a detrimental effect felt by an
individual sportsman does not mean that rules are incompatible with the Treaty.
The Deliége judgment is respectful of sporting autonomy, but according to rea-
soning which treats EU law and ‘internal’ sports law as potentially overlapping.

The application of the Treaty competition rules to sport was a matter carefully
avoided by the Court in Bosman itself. But the Commission came to adopt a
functionally comparable approach to sport: that is, it did not exclude sport from
supervision pursuant to the relevant Treaty provisions but equally it did not rule
out that sport might present some peculiar characteristics that should be taken into
account in the analysis. The Commission’s ENIC/UEFA decision offers an illus-
tration.8 It concluded that rules forbidding multiple ownership of football clubs
suppressed demand but were indispensable to the maintenance of a credible
competition marked by uncertainty as to the outcome of all matches. A compe-
tition’s basic character would be shattered were consumers to suspect the clubs
were not true rivals. The principal message here is that sporting practices typically
have an economic effect and that accordingly they cannot be sealed off from the
expectations of the Treaty. However, within the area of overlap between EU law

5 See e.g. Parrish 2003; Weatherill 2007A; Szyszczak 2007; Van den Bogaert and Vermeersch
2006, 821.
6 Cases C-51/96 & C-191/97 Deliége v Ligue de Judo [2000] ECR I-2549.
7 Para. 64.
8 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
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and ‘internal’ sports law there is room for recognition of the features of sport
which may differ from ‘normal’ industries.

There is a ‘policy on sport’ to be discerned here, albeit that its character is
influenced by the eccentric development generated by the Treaty’s absence of any
sports-specific material and the essentially incremental nature of litigation and
complaint-handling. Formally this ‘policy’ involves a batch of decisions deter-
mining whether or not particular challenged practices comply with the Treaty. One
can discern thematic principles binding together the decisional practice – respect
for fair play, credible competition, national representative teams, and so on - but
the EU is not competent to mandate by legislation the structure of sports gover-
nance in Europe.

The precise legal basis underpinning the Court’s approach has long been rather
murky. What is this ‘sporting exception’? Does it mean that a practice falls outwith
the scope of the Treaty altogether? Or is that the rules have an economic effect and
fall within the scope of the Treaty but are not condemned by it because they also
have virtuous non-economic (sporting) effects?9 In the summer of 2006 the Court
brought a welcome degree of analytical clarity to the matter. In Meca-Medina and
Majcen v Commission the applicants, professional swimmers who had failed a
drug test and been banned for two years, had complained unsuccessfully to the
Commission of a violation of the Treaty competition rules. The CFI (as it then
was) rejected an application for annulment of the Commission’s decision.10 So did
the ECJ (as it then was).11 But whereas the CFI attempted to insist that anti-doping
rules concern exclusively non-economic aspects of sport, designed to preserve
‘noble competition’,12 the ECJ instead stated that ‘the mere fact that a rule is
purely sporting in nature does not have the effect of removing from the scope of
the Treaty the person engaging in the activity governed by that rule or the body
which has laid it down’.13 And if the sporting activity in question falls within the
scope of the Treaty, the rules which govern that activity must satisfy the
requirements of the Treaty ‘which, in particular, seek to ensure freedom of
movement for workers, freedom of establishment, freedom to provide services, or
competition’.14 A practice may be of a sporting nature - and perhaps even ‘purely
sporting’ in intent – but it falls to be tested against the demands of EU trade law
where it exerts economic effects. But, just as in Bosman, the Court in Meca-
Medina did not abandon its thematically consistent readiness to ensure that sport’s
special concerns should be carefully and sensitively fed into the analysis. It took
the view that the general objective of the rules was to combat doping in order for
competitive sport to be conducted on a fair basis; and the adverse effect of

9 For extended analysis see Parrish and Miettinen 2007; also Weatherill 2007B.
10 Case T-313/02 [2004] ECR II-3291.
11 Case C-519/04 P [2006] ECR I-6991.
12 Para. 49 CFI.
13 Para. 27 ECJ.
14 Para. 28 ECJ.
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penalties on athletes’ freedom of action must be considered to be inherent in the
anti-doping rules. The rules challenged in Bosman were not in the Court’s view
necessary to protect sport’s legitimate concerns but in Meca-Medina the Court
concluded that the sport’s governing body was entitled to maintain its rules. It had
not been shown that the rules concerning the definition of an offence or the
severity of the penalties imposed went beyond what was necessary for the orga-
nisation of the sport.

In Meca-Medina the Court took a broad view of the scope of the Treaty, but
having brought sporting rules within its scope it shows itself readily prepared to
draw on the importance of matters not explicitly described as ‘justifications’ in the
Treaty in order to permit the continued application of challenged practices which
are shown to be necessary to achieve legitimate sporting objectives and/or are
inherent in the organisation of sport. That, then, becomes the core of the argument
when EU law overlaps with sports governance: can a sport show why prejudicial
economic effects falling within the scope of the Treaty must be tolerated in a
particular case? As the Court put it in Meca-Medina, restrictions imposed by rules
adopted by sports federations ‘must be limited to what is necessary to ensure the
proper conduct of competitive sport’.15 This is a statement of the conditional
autonomy of sports federations under EU law. And in addition, and central to the
primary importance of the ruling, it is an assertion of the need for a case-by-case
examination of the compatibility of sporting practices with the Treaty.16 There is
no blanket immunity: there is no zone of ‘sporting autonomy’ that can be treated as
naturally and inevitably beyond the reach of EU law.

The Commission absorbed the Court’s thematic approach in its White Paper on
Sport issued in July 2007.17 The Commission examines aspects of practice
explicitly in the light of The specificity of sport (para 4.1). It explains that the
specificity of European sport can be approached through two prisms:

The specificity of sporting activities and of sporting rules, such as separate competitions
for men and women, limitations on the number of participants in competitions, or the need
to ensure uncertainty concerning outcomes and to preserve a competitive balance between
clubs taking part in the same competitions;

The specificity of the sport structure, including notably the autonomy and diversity of
sport organisations, a pyramid structure of competitions from grassroots to elite level and
organised solidarity mechanisms between the different levels and operators, the organi-
sation of sport on a national basis, and the principle of a single federation per sport.

It extracts this from the decisions of the Court and it insists that future
application of the rules, embracing ‘specificity’, must comply with the Treaty.
Elaboration is provided by the supporting Staff Working Document, which

15 Para. 47 ECJ.
16 See Weatherill 2006, 645; Wathelet 2006, 1799; Rincón 2007, 224.
17 COM (2007) 391. Full documentation is available via http://ec.europa.eu/sport/white-paper/
index_en.htm.
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identifies key features of the ‘specificity of sport’ to include interdependence
between competing adversaries, uncertainty as to result, freedom of internal
organisation, and sport’s educational, public health, social, cultural and recrea-
tional functions. Substantial Annexes, containing detailed legal analysis, deal with
Sport and EU Competition Rules and Sport and Internal Market Freedoms.

The key point, however, is that in so far as concessions are made to sporting
‘specificity’ they are made on terms dictated by EU law; and, moreover, a case-
by-case analysis of sporting practices is required. A general exemption is’neither
possible nor warranted’, in the judgement of the Commission.18 This legal analysis
is heavily dependent on Meca-Medina, which is the only decision of the Court
explicitly referred to in the body of the White Paper. From the perspective of
governing bodies in sport there are two principal objections to this position. The
first is that EU law misperceives the nature and purpose of sport and that it
intervenes in an insensitive and destructive manner. The second is that a case-
by-case approach generates great uncertainty for those involved in the organisation
of sport. Such anxieties have been audible for many years, but Meca-Medina
inflamed the debate and the ruling attracted pained criticism from those close to
sports governing bodies.19 Similarly the White Paper has been greeted from this
perspective with a degree of mistrust from those detecting a diminished concern on
the part of the Commission to take full account of the supposed special character
of sport.20 This is the more general context within which Meca-Medina has been
attacked for stripping away some of the autonomy to which sports governing
bodies regularly lay claim as necessary and appropriate. Such rebukes may be fair,
they may be unfair – but the essential contestability of the practice of EU inter-
vention in sport, allied to the deficiencies and constitutional restraint embedded in
the Treaty itself, is plain. So too is the magnitude of the sums of money at stake.

21.4 The Politics of the ‘Sporting Exception’

The result of the evolved pattern sketched above is that sports bodies need to
engage with EU law. Their ideal outcome, periodically voiced with yearning,
would be to immunise sport from the application of EU law. This would be in
principle possible, though given that it would require the setting aside of the
Court’s interpretation of provisions of the Treaty by dint of unanimously agreed
Treaty revision, it has never seemed politically realistic. It would, moreover,
involve some heroic drafting. Some aspects of sport, such as protection of intel-
lectual property rights, are not at all ‘special’ but rather ferociously commercial
and should surely not be immunised from legal control. So a formula would need

18 Staff Working Document (n 17 above) 69, 78.
19 See e.g. Infantino 2006; Zylberstein 2007, 218.
20 Hill 2009, 253.
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to be drafted which would protect necessary ‘sporting’ rules from legal oversight.
This would be extremely difficult to achieve and, in any event, its interpretation
would ultimately fall for authoritative determination by the Court in Luxembourg,
which would not be what those seeking ‘sporting autonomy’ would want at all.

The Declarations on Sport agreed at Amsterdam and Nice are revealing. They
show political disinclination to agree binding rules on sport and, moreover, even in
a non-binding setting, there is no evident appetite to swallow the more aggressive
appeals for partial or total immunity advanced by sporting ‘insiders’.

The Declaration on Sport attached to the Amsterdam Treaty merely asserts that

The Conference emphasises the social significance of sport, in particular its role in forging
identity and bringing people together. The Conference therefore calls on the bodies of the
European Union to listen to sports associations when important questions affecting sport
are at issue. In this connection, special consideration should be given to the particular
characteristics of amateur sport.

The Nice Declaration is rather more elaborate but reveals a similar tone.
A Declaration on ‘the specific characteristics of sport and its social function in
Europe, of which account should be taken in implementing common policies’ was
annexed to the Conclusions of the Nice European Council held in December 2000.
This concedes the absence of any direct powers in the area, but accepts that in its
action taken under the Treaty the institutions must ‘take account of the social,
educational and cultural functions inherent in sport and making it special, in order
that the code of ethics and the solidarity essential to the preservation of its social
role may be respected and nurtured.’ The European Council calls also for the
preservation of ‘the cohesion and ties of solidarity binding the practice of sports at
every level’.

The adoption of these Declarations is important in the sense that it showed that
the tension between the EU’s absence of explicit competence in the field of sport
and the activity of its Court and Commission in applying the rules on free
movement and competition had squeezed out a political response. But the legal
form and the chosen content is telling: non-binding Declarations which do little
more than sketch broad aspiration and generalities was the best that sport was able
to extract from the political process. These Declarations emphatically do not
subvert the core of the Bosman ruling’s firm application of the fundamental Treaty
rules governing free movement law to sport. Indeed this was expressly acknowl-
edged by the Court in both Deliege21 and in Lehtonen22 where it treated the
Amsterdam Declaration as confirming its own case law, not calling it into ques-
tion. A ‘sporting exception’ is as far away as ever.

Underlying this narrative is the appreciation that for sport to secure protection
from the EU and its legal order it must in some way engage with it, not dismiss it
as irrelevant. After all, as the practice of the Court and the Commission accu-
mulated it became increasingly plain that the EU’s institutions did not merely

21 Cases C-51/96 & C-191/97 note 6 above paras. 41–42.
22 Case C-176/96 [2000] ECR I-2681 paras. 32–33.
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show rhetorical acceptance of the claim that ‘sport is (sometimes) special’. They
put it into practice, and gave the green light to a number of challenged practices,
ranging from rules against multiple club ownership23 to selection for international
competition24 to collective selling of broadcasting rights.25 Even in Meca-Medina
the outcome was not to preclude anti-doping controls. The EU – the Court, the
Commission – was something that sports bodies could do business with. UEFA, in
particular, is notable for adapting its strategy towards a more co-operative
model.26 And this theme helps to explain the negotiation and likely impact of the
provisions newly inserted by the Treaty of Lisbon.

21.5 The Long Haul: Negotiating the Treaty of Lisbon

The Convention on the Future of Europe opened in February 2002. The small
number of documents submitted which dealt explicitly with sport tended to have in
common an anxiety that the special character of sport has been undermined and a
consequent ambition to craft more legally durable protection than is provided by
the Amsterdam Declaration.27 None, however, offers a detailed explanation of
what is really reckoned to be wrong with the current situation. So, for example, the
Report of M. Lamassoure on the division of competences between the European
Union and the Member States asserts that Bosman was ‘ill-advised’ but does not
explain why.28 At least at this stage, one’s impression was that sport was mounting
a modestly effective, if intellectually thin, case in favour of acquiring some degree
of protection from EU law. But there was no clear notion of precisely what shape
this might take – and, as will be explained, one never really emerged.

One of the few contributions to deal explicitly with sport was the so-called
‘Freiburg draft’.29 This is helpfully illustrative not merely for its failure to per-
suade mainstream thinking at the Convention but also for what it reveals about the
difficulty of framing a reliable shelter for sport. In its Article 24, entitled ‘Respect
for the Sovereignty of the Member States’, the draft provided that when exercising
the competences assigned by the Treaty, the Union shall respect the sovereignty of
the Member States especially in listed areas which ‘are characteristic for their
national identity and their fundamental constitutional legal order’: ‘sports policy’

23 Note 8 above.
24 Note 6 above.
25 Decision 2003/778 Champions League [2003] OJ L291/25.
26 García 2007, 202.
27 See especially CONV 33/02 17 April 2002 (Duhamel), CONV 337/02 10 October 2002
(Tajani), CONV 478/03 10 January 2003 (Haenel et al.). Documentation is available via http://
european-convention.eu.int, last accessed 11 June 2010.
28 At http://european-convention.eu.int/docs/relateddoc/511.pdf, page 19.
29 CONV 495/03 20 January 2003.
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appears on the list. Union measures shall not ‘encroach upon the core area of these
sovereign rights’.

But to which institutions of the Union is this direction addressed? If it is a
control over the exercise of legislative competence then it is of little moment,
because there is scarcely any such legislative activity. If it is a restraint on the
application of the law of the internal market to sport then it is much more sig-
nificant: but it also horribly imprecise. How wide an exclusion is intended? It is
inconceivable that all of the commercial activities undertaken in the field of sport
would be immunised from EU law and so the formula simply throws up awkward
boundary disputes. As a general observation, any attempt to carve out sectoral
protection is difficult given the logic of the Treaty as a broadly based, functionally
driven regime, and the Freiburg draft, like other similarly motivated controlling
devices advanced at the Convention,30 persuaded few of its operational viability.
The provision in the Treaty post-Lisbon which comes closest to Article 24 of the
Freiburg draft is Article 4(2) TEU, but its direction that the Union shall respect the
national identities and essential functions of the Member States does not mention
sport and is unlikely to be apt to cover it, or at least all of it – and in any event it
envisages a process of assessing the worth of particular State features in the
context of the achievement of the EU’s objectives whereas by contrast the Freiburg
draft sought to seal off core areas of ‘sovereignty’ from EU intervention.31

The majority view was more favourably disposed to placing sport within the
explicit scope of the Treaty for the first time – or at least it was not inclined to side
with such aggressive curtailment in the scope of EU activity. A ‘Digest of con-
tributions to the Forum’, prepared in the summer of 2002 in advance of a plenary
session on civil society, advised of a ‘call for a specific legal basis for support for
sport’.32

The Praesidium was famously influential in dictating the terms of the debate at
the Convention. It presented a ‘preliminary draft Constitutional Treaty’ to a ple-
nary session on 28 October 2002. There was at this stage no place for sport.
However, the draft text proposed by the Praesidium and released on 6 February
2003 inserted sport into Part I of the Treaty as an area where the EU would be
competent to take ‘supporting action’.33 And once the Praesidium’s February 2003
text had added sport to the list of competences where supporting action could be
taken little active dissent was provoked. The deal was done.

The Convention over, the Draft Treaty establishing a Constitution for Europe
submitted to the President of the European Council in Rome in July 2003 duly

30 For a survey see Weatherill 2004, 1.
31 One might understand the concern to protect national constitutional identity in the BVerfG’s
Lisbon judgment as a version of the Freiburg draft wrapped up in national, rather than EU,
constitutional dress (http://www.bundesverfassungsgericht.de/entscheidungen/es20090630_2bve
000208en.html), but here too it would be a surprise if (all aspects of) sport were found to form
part of that identity.
32 CONV 112/02 17 June 2002.
33 On the lobbying to achieve this change, see García and Weatherill 2012, 238.
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placed sport alongside education, vocational training and youth as an area of
‘supporting, coordinating or complementary action’ and added detailed provisions
in a new Article buried deep in Chapter V of Title III of Part III of the text, under
the title Education, Vocational Training, Youth and Sport. This provided that ‘The
Union shall contribute to the promotion of European sporting issues, given the
social and educational function of sport’. Union action was to be aimed at
‘developing the European dimension in sport, by promoting fairness in competi-
tions and cooperation between sporting bodies and by protecting the physical and
moral integrity of sportsmen and sportswomen, especially young sportsmen and
sportswomen’. There is a degree of ambiguity here: the EU’s role in the field of
sport is to be made legitimate but the grant of competence is limited and rather
vague.

Ultimately the Convention’s text underwent adjustment as particular points,
largely of an institutional nature, proved indigestible to the intergovernmental
conference later in 2003. But much of the Convention’s text, and the essential
pattern it had piloted, endured unaltered. For sport there was some small change
beyond the cosmetic. The Treaty establishing a Constitution finally agreed in late
2004 included sport alongside education, youth and vocational training as an ‘area
of supporting, coordinating or complementary action’ while the substantive
elaboration provided that ‘The Union shall contribute to the promotion of Euro-
pean sporting issues, while taking account of the specific nature of sport, its
structures based on voluntary activity and its social and educational function.’
Here, then, was a potentially significant change: the reference to the ‘specific
nature of sport’ was added between the middle of 2003 and the end of 2004.34 Its
significance is considered below. Union action was to be aimed at ‘developing the
European dimension in sport, by promoting fairness and openness in sporting
competitions and cooperation between bodies responsible for sports and by pro-
tecting the physical and moral integrity of sportsmen and sportswomen, especially
young sportsmen and sportswomen’. On this aspect of the new provisions, then,
there was minimal change between 2003 and 2004. And it was added that the
Union and Member States ‘shall foster cooperation with third countries and the
competent international organisations in the field of education and sport, in par-
ticular the Council of Europe’: this provision had appeared in the Convention’s
finally agreed 2003 text but with reference only to education.

The Treaty establishing a Constitution, fatally damaged by its rejection in
referenda in France and the Netherlands during 2005, was laid to rest after an
introspective period of reflection in 2007. The story is told elsewhere of how the
Treaty of Lisbon was prepared so as to be sufficiently different from the Treaty
establishing a Constitution to justify withdrawal of the promise of a referendum
(except in Ireland) but not so different that the substance of the planned institu-
tional reforms would be lost.35 As far as sport is concerned, however, the narrative

34 Garcia and Weatherill 2012, 238.
35 See Berman 2012.
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is one of consistency. What was agreed at the end of 2004 in the Treaty
establishing a Constitution was left untouched in 2007 as the Lisbon Treaty was
negotiated and agreed.

21.6 The Lisbon Treaty

The Lisbon Treaty brings sport within the explicit reach of the founding Treaties
for the first time. In formal terms, then, it is profoundly significant. As is well
known, the effect of the Lisbon reforms is formally to abolish the three pillar
structure crafted for the EU at Maastricht. From 1 December 2009 the European
Union has been founded on two Treaties which have the same legal value: the
Treaty on European Union (TEU) and the Treaty on the Functioning of the
European Union (TFEU). It is the amendments to what was the EC Treaty, and is
now the TFEU, which grant sport its newly recognised formal status.

However, although the fact of sport’s addition to the list of EU competences is
undeniably important, the detailed content of this competence newly granted by
the Member States to the EU is far less remarkable. The details, agreed in 2004
and reaffirmed in 2007, are found in the vast Part Three of the TFEU, which is
entitled ‘Union Policies and Internal Actions’, specifically in Title XII of Part
Three Education, Vocational Training, Youth and Sport. So sport is inserted into
an amended version of Chap. 3 in Title XI of the old EC Treaty, which was
designated ‘Education, Vocational Training and Youth’. Under the post-Lisbon
re-numbering the relevant Treaty Articles are Articles 165 and 166 TFEU.

Article 165 stipulates that the Union ‘shall contribute to the promotion of
European sporting issues, while taking account of the specific nature of sport, its
structures based on voluntary activity and its social and educational function’.
And, pursuant to Article 165(2), Union action shall be aimed at ‘developing the
European dimension in sport, by promoting fairness and openness in sporting
competitions and cooperation between bodies responsible for sports, and by pro-
tecting the physical and moral integrity of sportsmen and sportswomen, especially
the youngest sportsmen and sportswomen.’ Article 165(3) adds that the Union and
the Member States ‘shall foster cooperation with third countries and the competent
international organisations in the field of education and sport, in particular the
Council of Europe’.

Article 165(4) provides that in order to contribute to the achievement of the
objectives referred to in the Article, the European Parliament and Council, acting
in accordance with the ordinary legislative procedure, after consulting the Eco-
nomic and Social Committee and the Committee of the Regions, shall adopt
incentive measures, excluding any harmonisation of the laws and regulations of
the Member States; and that the Council, on a proposal from the Commission, shall
adopt recommendations.
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21.7 Assessing the Impact of the Lisbon Treaty

The principal motivation behind the inclusion of sport in the Treaty is not to
elevate the EU to a position of primary importance in the regulation of the sector.
It is, instead, an attempt to make clearer the relationship between the EU and sport,
under an assumption that the pre-existing state of the law, developed without any
mandate granted explicitly by the Treaty, had failed to provide security.

It is in the first place important to note that there is created only a supporting
competence for the EU, the weakest type of the three principal types of compe-
tence mapped in Title I of Part One of the TFEU. The basic competence descriptor
is found in Article 6(e) TFEU: ‘The Union shall have competence to carry out
actions to support, coordinate or supplement the actions of the Member States’.
The areas of such action shall, at European level, include (inter alia) ‘education,
vocational training, youth and sport’. Moreover the provisions are drawn carefully
and narrowly, stressing that the Union shall do no more than ‘contribute’ to the
promotion of European sporting issues. And though legislation may be adopted, it
is confined to ‘incentive measures, excluding any harmonisation’.

This cautiously drawn formula is designed to reassure those who fear the rise of
the EU as a sports regulator. The Commission’s 2007 White Paper declared that
‘sporting organisations and Member States have a primary responsibility in the
conduct of sporting affairs, with a central role for sports federations’. This def-
erence to the value of sites for the regulation of sport other than the EU in general
and the Commission in particular follows the Nice Declaration. The Lisbon Treaty
is consistent with this theme. The EU’s role, though formally recognised, is plainly
designed to be limited and it lacks concrete shape. And Article 6 TFEU reinforces
the impression that the EU’s role in sport is strictly subsidiary to that of the
Member States and governing bodies in sport. But modest though the change is,
this is different from the position prior to Lisbon. Lisbon plus the 2007 White
Paper provides institutional momentum. The first EU Sports Council was held in
May 2010.

The EU’s role in the field of sport is legitimated. Sporting bodies can no longer
claim that sport is none of the EU’s business. Instead one would expect them to
claim that it is the EU’s business but only to a very limited extent, and only in so
far as respect is shown for its ‘specific nature’. This is an important change,
constitutionally and strategically. The theme here is consistent: sports bodies must
engage with the EU as part of a strategy to minimise its perceived detrimental
effect on their practice. They cannot simply ignore it but nor are they strong
enough to extract a promise of immunity. So what is left is the ambiguous middle
ground – the Lisbon Treaty’s inclusion of sport in the text of the Treaty but on
terms which are far from clear. The risk is plainly that Lisbon will be treated as a
legitimation of the EU’s involvement in sport in a way which generates inter-
vention going beyond what the Treaty in fact envisages. That is: scrupulous
adherence to the limits imposed by the Treaty may be overtaken by more
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ambitious institutional practice. This is certainly dangerous and should be moni-
tored.36 Not only the constitutional competence but also the basic expertise of the
EU institutions to develop a general policy on, say, anti-doping is lacking. Their
primary interaction with sport should be where it touches specific rules of the
Treaty: free movement and competition. Should the EU overuse its new legislative
competence it will risk damaging its legitimacy.

The most immediately obvious aspect of the Lisbon reforms for those actively
involved in sports governance is likely to be the creation of an EU budget stream
devoted to sports projects. It may not be large, it may not be easy to access. But the
current position whereby any sports related project needed to be fitted often
awkwardly into some other project where the EC did hold a competence has been
brought to an end. So the designation of 2004 as the European Year of Sport was
necessarily presented in the governing legal measure as the European Year of
Education through Sport, based on what was then Article 149 EC on education.37

The 2007 White Paper already provides a framework for EU action, and the entry
into force of the Lisbon Treaty may prove important in facilitating a coherent and
financially secure pattern of development.

21.8 Is ‘EU Sports Law’ now Different?

Hitherto the principal body of ‘EU sports law’ has been shaped by the subjection
of sporting practices to the Treaty rules on free movement and on competition.
What effect will the Lisbon adjustments have on their interpretation? The formula
chosen in the Lisbon Treaty does not give sports governing bodies the pure
autonomy they may have desired. It is instead a cautiously phrased version of the
notion that ‘sport is special’. Ever since the Walrave ruling in 197438 the insti-
tutions of the EU have offered periodically inconsistent explanations of how and
why sport is special, but now that sport finally enjoys explicit recognition in the
Treaty, the newly introduced and admittedly open-ended provisions will doubt-
less provide the framework for future debate, policy articulation and litigation. It
is true that Article 165 TFEU is not formally ‘horizontal’ in nature: unlike, for
example, environmental protection (Article 11 TFEU) and consumer protection
(Article 12 TFEU) it is not embedded in all the Union’s activities. However,
the Court has been willing to absorb non-binding texts pertaining to sport
issued at EU level in exploring the nature and scope of the relevant rules of the

36 The House of Lords Select Committee on the European Union, while noting the increased
profile of sport in the Treaty post-Lisbon, urges the government ‘to ensure that the European
institutions adhere to this provision’ (Tenth Report 2007–2008, Para 8.49, http://www.parliament.
the-stationery-office.co.uk/pa/ld200708/ldselect/ldeucom/62/6202.htm).
37 Dec 291/2003/EC [2003] OJ L43/1.
38 Note 1 above.
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Treaty.39 Article 165, introduced at Lisbon, goes further: it is binding. So even
though sport’s special features are not located in a horizontal Treaty provision
one would have readily anticipated that the Court would be receptive to their
invocation in litigation arising out of free movement and competition law, and
this was confirmed in the first ‘post-Lisbon’ sport-related judgment, Bernard.40

Textual analysis is worthwhile, even if ultimately inconclusive. Union action
shall be aimed at ‘developing the European dimension in sport, by promoting
fairness and openness in sporting competitions and cooperation between bodies
responsible for sports, and by protecting the physical and moral integrity of
sportsmen and sportswomen, especially the youngest sportsmen and sportswomen.’
This is a mix of the obscure and self-evident, spiced by an unsettling imprecision
about just what the EU’s developmental role really is. ‘Openness’ could be vague
window-dressing which has no legal bite or it might be employed to argue for
example that EU law, interpreted in the light of Article 165(2) TFEU, does not
tolerate rules that exclude non-nationals from competitions designed to crown a
national champion. This was mentioned as an issue deserving attention in the Staff
Working Document accompanying the White Paper41 and in 2008, the Commis-
sion, answering a question by MEP Ivo Belet, contented itself with a cautious reply
setting out its basic approach to the application of EU law to sport and promising a
study on access to individual sporting competition for non-national athletes.42

Access restrictions vary state by state, sport by sport, and it is at least possible that
recognition of the promotion of openness as a feature of the European dimension of
sport will strengthen the force of a legal challenge by an excluded participant.

Probably it is the direction that the Union shall take ‘account of the specific
nature of sport, its structures based on voluntary activity and its social and edu-
cational function’ that will become most high-profile consequence of the Lisbon
reforms. Consider, for example, rules in football requiring that squads contain a
minimum number of ‘home grown’ players: that is, players developed and trained
for a defined period in the country in which the club is based. The Commission,
following Bosman, has never been prepared to accept that football may re-instate
rules in club football based directly on nationality, but the ‘home-grown’ rules
favoured by UEFA are not based directly on nationality. Young players who are
nationals of Member State X count as home-grown in Member State Y as long as
they have spent long enough in the early part of their career on the books of a club
in Member State Y. Doubtless such rules are indirectly discriminatory on the basis
of nationality, because most home-grown players in Y will also be nationals of
Y, but it is orthodox in EU law that indirect discrimination may be shown to be

39 Cases C-51/96 & 191/97 note 6 above paras. 41–42; Case C-176/96 note 22 above paras.
32–33.
40 Case C-325/08 [2010] ECR I-0000 para. 40.
41 Note 17 above page 45.
42 WQ P-4798/08. The contract was awarded to T.M.C. Asser Instituut in 2010, Contract Notice
2010/S 31-043484.
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objectively justified. The ‘home-grown’ rules would be defended as means to
promote balance in sporting competition (because richer clubs could not simply fill
their squads with expensively purchased finished products) and as a device to
encourage the training of young players. Both concerns have been recognised by
the Court in Bosman as legitimate in sport. No Court ruling exists on the com-
patibility of such rules with EU law but the Commission has accepted that ‘home
grown’ rules are potentially compatible with the Treaty. The Staff Working
Document accompanying the 2007 White Paper merely mentions this as one of
several important outstanding issues,43 but in May 2008 the Commission, pub-
lishing an independent (and poorly written) study on the compatibility of the
scheme with EU law, announced a firmer view. It considers the home-grown rule
compatible with EU law in the light of its contribution to promoting balance in
sporting competition and encouraging the training of young players.44

It is an approach that may prevail, but it is far from uncontroversially correct.
The argument rooted in competitive balance is thin: rich clubs will plainly still
acquire the best players while poorer clubs will find that the available pool of
talent in which they can fish has been artificially diminished by the requirement to
hire a defined number of ‘home-grown’ players. And it is far from clear that
creating a protected class of ‘home-grown’ players, who will certainly enjoy
higher wages than equally skilled non-qualifying players simply because clubs
need to hit their quotas, is sensible as a means to improve the quality of training.
Better, one might think, to open up the market so young players have to sink or
swim rather than enjoy artificial buoyancy because of where they happen to have
been ‘grown’. Given these objections and given that there are other and plausibly
more appropriate ways to achieve the objectives pursued by the home-grown rules
it is at least arguable that they are incompatible with EU law.45

This is merely to scratch the surface of an intriguing debate, but the purpose of
this paper is not to offer a concluded view. Rather, it merely questions whether the
adjustments made by the Lisbon Treaty make any difference. The Lisbon reforms
might alter the outcome, or they might merely re-frame the analysis. Post-Lisbon,
one would expect the football authorities to headline their defence by asserting the
‘specific nature of sport’ recognised by the Treaty as a reason for accepting rules
of this type that one would not expect to find in other industries. Moreover, one
might anticipate that it would be argued that the ‘specific nature of sport’ recog-
nised by the Treaty dictates that the institutions of the EU should adopt a light
touch in reviewing the choices made by sports bodies, who have much greater
expertise in understanding what really is ‘specific’ about sport. It is at least pos-
sible that the Court and the Commission will be tempted to show a greater def-
erence to sporting choices than they did prior to the entry into force of the Lisbon
Treaty. But the changes are sufficiently ambiguous to rule out confident prediction.

43 Note 17 above page 76.
44 IP/08/807, 28 May 2008, http://ec.europa.eu/sport/news/news270_en.htm.
45 Cf. Miettinen and Parrish 2008.
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In Bernard46 the Court simply used Lisbon to ‘corroborate’ its own case law,
which suggests it is not minded to alter course. The slippery quality of the Lisbon
innovation is such that one can do more than observe that sport can, at last, rely on
explicit wording contained in the Treaty to structure its argument that sport is
‘special’ while reflecting that this may be merely a confirmation of how the Court
has always treated sport since Walrave and Koch.

One could readily regard this as a sport-specific manifestation of a more
broadly applicable tilt. The changes to substantive EU law made by the Lisbon
Treaty are very few and mostly cosmetic. However, Article 3(3) TEU states that
‘The Union shall establish an internal market’. The pre-Lisbon Article 3(l)(g) EC
provided that the activities of the EC shall include ‘a system ensuring that com-
petition in the internal market is not distorted’, and the Court on occasion relied
explicitly on this provision in interpreting the competition rules.47 It is now lost
from the text of the Treaty proper. This concession was apparently extracted
during the Treaty negotiations in 2007 by the French, where part of the reason for
voter dissatisfaction appears to have been disquiet over a perceived hard-edged
pro-competition philosophy. A Protocol on the Internal Market and Competition
attached to both the EU Treaty and the TFEU states that the internal market
referred to in Article 3 TEU ‘includes a system ensuring that competition is not
distorted’. And in formal terms Protocols carry the same legal force as the Treaty
itself. So perhaps the concession extracted by the French is of no practical or
constitutional significance. But it cannot be excluded that the Court might con-
clude that the prominence of the Union’s commitment to undistorted competition
has been reduced and that it accordingly carries less weight than it has done
hitherto when pitched against other concerns such as social cohesion or targeted
industrial policy. One could certainly expect public authorities wishing, for
example, to grant aid in circumstances where there are objections rooted in con-
sequent competitive distortion to the market to argue that the balance of priorities
has been shifted away from that aim by the Lisbon Treaty. The Commission may
reject any such adjustment; the Court may too. And anyway even before the entry
into force of the Lisbon Treaty the Court declared that the EU has ‘not only an
economic but also a social purpose’48 so in fact the application of the Treaty’s
economic law provisions has not been sealed off from considerations of a non-
economic nature. As with sport, so too at a much more general level in the
development of EU trade law: it is plain that Lisbon provides some fresh material
for those wishing to dull the blade of EU market-driven intervention, although it is
not yet clear whether outcomes will ultimately be any different from those that
would have been reached before the entry into force of the Lisbon Treaty.

46 Case C-325/08 n 40 above para. 40.
47 E.g. Case C-67/96 Albany International [1999] ECR I-5751; Case C-453/99 Courage v
Crehan [2001] ECR I-6297.
48 E.g. Case C-438/05 International Transport Workers’ Federation v Viking Line ABP [2007]
ECR I-10779 para. 79.
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21.9 Conclusion

The evolution of sports law in the EU represents a fascinating case study into the
interaction of the orthodox rules governing the market-making project and the
rules, formally sourced in private organisations, which underpin the global regime
of sports governance. The EU’s law does not compete with sport’s own ‘internal
law’ – it instead permits it a conditional autonomy. And in fixing the nature of
those conditions the institutions of the EU, primarily the Court and the Com-
mission, have been forced to develop a concept of legitimate sports governance
despite the absence of any directly relevant material in the Treaty itself.

Lisbon changes everything – and nothing. After Lisbon there is no longer any
doubt that the EU has a legitimate, if subordinate, role in the field of sport. There
will be legislation (of a supporting nature): there will be a budget. And the Treaty
does at last contain material capable of nourishing the Court’s interpretation of the
free movement and competition rules in the particular context of sport. The spe-
cific nature of sport is now written into the Treaty. One would suppose that
sporting bodies would no longer waste time claiming EU law has no application to
their activities and instead seek to rely on the wording of the new provisions as a
basis for minimising the transformative effect of EU law on their practice. How-
ever, since the Court and the Commission have not in the past blindly applied EU
law to sport as if it were a ‘normal’ industry it remains to be seen whether Lisbon
really changes anything or whether instead it simply confirms existing practice.
The vague nature of the new provisions delegates considerable power to the Court
and Commission to make that choice, but the most likely outcome is – no change.
EU law has always treated sport as ‘special’.
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22.1 Introduction

The Lisbon Treaty has for the first time brought sport within the explicit reach of
the Treaties establishing the EU. It is, however, well known that the EU has a track
record of almost forty years in subjecting the practices of sports bodies to the
control of the Treaty rules governing free movement law and competition. So, as a
minimum, the Lisbon Treaty makes a change that looks more dramatic than it
actually is – the Lisbon Treaty marks the first time that sport is explicitly and
unambiguously affected by EU law but the practice of an interplay between EU
law and sport pre-dates Lisbon and is, in short, nothing new. The more awkward
question asks whether Lisbon alters any of the pre-existing practice. In particular,
do the provisions on sport inserted by the Treaty of Lisbon run contrary to the
existing decisional practice of the Court and/or the Commission? For sporting
organisations the hope is that even if Lisbon has not delivered an exemption from
the application of EU law it may nonetheless increase the level of autonomy they
enjoy. This is where the impact of the Lisbon Treaty is and will remain contested,

First appeared in 2010 International Sports Law Journal, issue 3–4, pp. 11–17.

S. Weatherill, European Sports Law,
ASSER International Sports Law Series, DOI: 10.1007/978-90-6704-939-9_22,
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especially in the context of the Lisbon Treaty’s explicit embrace of the ‘specific
nature’ of sport, a concept that is clearly centrally important yet left undefined in
the Treaty. The purpose of this short paper is to argue, first, that the structure of the
analysis of the compatibility of sporting practices with EU law will be rhetorically
affected by the Lisbon Treaty; and second to agree that it is possible that the
Lisbon Treaty will mark a change in the interpretation and application of free
movement and competition law to sport, but that this is by no means inevitable –
and still less is it necessarily desirable. Using two small-scale case studies, con-
cerning fairness and openness, the paper shows how the Lisbon reforms offer the
possibility of driving EU sports law according to new guiding principles of
interpretation. In judging whether change is helpful, much rests on one’s per-
ception of whether EU law was truly inattentive of sport’s special character in the
first place.

22.2 The Lisbon Treaty: The New Provisions

The Lisbon Treaty brings sport within the explicit reach of the founding Treaties
for the first time. The effect of the Lisbon reforms is formally to abolish the three
pillar structure crafted for the EU at Maastricht. From 1 December 2009 the
European Union has been founded on two Treaties which have the same legal
value: the Treaty on European Union (TEU) and the Treaty on the Functioning of
the European Union (TFEU). It is the amendments to what was the EC Treaty, and
is now the TFEU, which grant sport its newly recognised formal status.

In formal terms, it is profoundly significant that the Lisbon Treaty brings sport
within the explicit reach of EU law. The EU does not possess, and never has
possessed, general regulatory competence. Instead it has only the competences and
powers attributed to it by its Treaties. In the EC Treaty this was stipulated in
Article 5(1) EC, whereas since the entry into force of the Lisbon Treaty this
‘principle of conferral’ is located in Article 5 TEU. Sport was not a conferred
competence prior to the entry into force of the Lisbon Treaty – more, it was not
even mentioned in the Treaty prior to the entry into force of the Lisbon Treaty.
Now it has been added to the list.

However, although the fact of sport’s addition to the list of EU competences is
undeniably important, the detailed content of this competence newly granted by
the Member States to the EU is far less remarkable. The details are located in the
ramblingly huge Part Three of the TFEU, which is entitled ‘Union Policies and
Internal Actions’, specifically in Title XII of Part Three Education, Vocational
Training, Youth and Sport. Sport, as a newly granted EU competence, is inserted
into an amended version of Chap. 3 in Title XI of the old EC Treaty, which was
designated ‘Education, Vocational Training and Youth’. Under the post-Lisbon
re-numbering the relevant Treaty Articles are Articles 165 and 166 TFEU.

Article 165 TFEU stipulates that the Union ‘shall contribute to the promotion of
European sporting issues, while taking account of the specific nature of sport, its
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structures based on voluntary activity and its social and educational function’.
And, pursuant to Article 165(2), Union action shall be aimed at ‘developing the
European dimension in sport, by promoting fairness and openness in sporting
competitions and cooperation between bodies responsible for sports, and by pro-
tecting the physical and moral integrity of sportsmen and sportswomen, especially
the youngest sportsmen and sportswomen.’ Article 165(3) adds that the Union and
the Member States ‘shall foster cooperation with third countries and the competent
international organisations in the field of education and sport, in particular the
Council of Europe’.

Article 165(4) provides that in order to contribute to the achievement of the
objectives referred to in the Article, the European Parliament and Council, acting
in accordance with the ordinary legislative procedure, after consulting the Eco-
nomic and Social Committee and the Committee of the Regions, shall adopt
incentive measures, excluding any harmonisation of the laws and regulations of
the Member States; and that the Council, on a proposal from the Commission, shall
adopt recommendations.

22.3 Negotiating Lisbon

The detail of these provisions will be examined below, but there is an intriguing
story underpinning the emergence of this wording. It was by no means inevitable
that sport would emerge as a formal EU competence as a result of the process of
Treaty revision which was set in motion by the Laeken Declaration agreed in
December 2001 at a meeting of the European Council in Belgium and which led
via the Convention on the Future of Europe and the failed Treaty establishing a
Constitution to the entry into force of the Lisbon Treaty in December 2009.
Political ripples had admittedly begun to reach the surface. Sport reached the EU’s
political agenda in a visible manner before the turn of the millennium. However, at
Amsterdam and subsequently, in more sophisticated form, at Nice, all that had
been extracted from the process of Treaty reform was a non-binding Declaration
on sport, couched in aspirational and frankly vague terms. Sports bodies had not
been able to provoke the relevant political actors to grant them an exemption from
EU law – and in fact it appeared they had not even extracted anything conducive to
teasing wider their sphere of autonomy. For the Court, at its first opportunity,
declared the Amsterdam Declaration ‘consistent’ with its own case law.1 Change
was not afoot. At first the Convention on the Future of Europe seemed likely to
offer similar resistance to sporting change. Working Group V on Complementary
Competencies, chaired by Henning Christophersen, concluded in its Final Report,
published on 4 November 2002, that ‘A proposal providing for the adoption of

1 Cases C-51/96 & C-191/97 Deliege v Ligue de Judo [2000] ECR I-2549 paras 41–42; Case
C-176/96 Lehtonen et al. v FRSB [2000] ECR I-2681 paras. 32–33.
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supporting measures with respect to international sports was not broadly
supported’ and sport was consequently excluded from the list of matters which the
Working Group recommended be treated as apt for supporting measures adopted
by the EU.2

But sports bodies are formidably well equipped to burrow beneath the surface.
Both during the Convention on the Future of Europe, which stretched from early
2002 to the middle of 2003, and the subsequent intergovernmental conference
which finally agreed the text of the Treaty establishing a Constitution in late 2004
individuals and organisations representing interests of sporting bodies were able to
gain access to the process of negotiation in order to achieve, first, inclusion of
sport in the text and, second, adaptation of the relevant provisions better to suit the
preferences of sports bodies. This story is told in full elsewhere – the core of the
narrative is the realisation on the part of sports bodies that it was politically
impossible to extract an exemption from the application of EU law but that they
could nevertheless induce a recognition in the Treaty of their particular concerns
and sensitivities.3 That – they hoped – might form the basis for subsequent
attempts to persuade the EU’s institutions – most of all, the Court and the Com-
mission – to soften the grip of EU law on sporting practices. The ultimate prize
was greater autonomy from EU law, if not its total exclusion. And although the
Treaty establishing a Constitution was capsized by its rejection in popular refer-
enda in France and the Netherlands in 2005 its provisions on sport were rehabil-
itated in the Lisbon Treaty. So what is now Article 165 TFEU, set out above, was
the product of hard bargaining culminating in agreement at the IGC in late 2004,
and the deal on sport was then carefully preserved untouched as the Lisbon Treaty
was shoved through the ratification process with calculatedly minimal input from
the sceptical peoples of Europe.

22.4 New – or Not so New?

On the face of it, Article 165 TFEU is a major breakthrough for EU sports law.
Sport is for the first time brought explicitly within the scope of the EU Treaties.
And yet Article 5(1) TEU itself is deceptive. The principle of conferral operates
rather differently in practice from normal expectation – most of all, the mere fact
that a matter is not the subject of explicit mention in the Treaty does not mean, and
never has meant, that it is wholly immune from the influence of EU law.

This is because there are two dimensions to the competence of the EU. The first
is positive – or legislative. The EU cannot put in place common rules in a sector
unless the Treaty authorises such legislation. Sport was, prior to the entry into

2 CONV 375/1/02, http://register.consilium.europa.eu/pdf/en/02/cv00/cv00375-re01.en02.pdf,
last accessed 29 July 2010.
3 Garcia and Weatherill 2012, 238.
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force of the Lisbon Treaty, devoid of such authorisation and consequently any
sports-relevant legislative activity had to be adopted pursuant to other sector-
specific powers. So, for example, the designation of 2004 as the European Year of
Sport was necessarily presented in the governing legal measure as the European
Year of Education through Sport, based on what was then Article 149 EC on
education.4 In this respect the Lisbon Treaty marks an important change. With
effect from 1 December 2009 legislation directly concerned with sport may be
validly adopted by the EU, and there will be a (small) budget. The Commission’s
2007 White Paper on Sport already provides a framework for EU action,5 and the
entry into force of the Lisbon Treaty is likely to prove important in facilitating a
coherent and financially secure pattern of development – although the limits of
such legislative intervention are drawn with some care, both by Article 165 and by
Article 6(e) TFEU, the master provision governing supporting competences, the
weakest of the three main types of competence conferred on the EU which are
mapped in Title I of Part One of the TFEU.

So much for positive law, or legislation. The second dimension of the EU’s
competence is negative. This involves forbidding practices which run contrary to
the core principles of the Treaty. So practices that are hostile to the free movement
of goods, persons and services across borders are likely to fall foul of the prohi-
bitions contained in the Treaty; so too anti-competitive practices and practices that
discriminate on the basis of nationality. Any sector which has the economic
context necessary to bring it within the scope of the Treaty is subject to the
discipline of these Treaty rules, and it does not matter at all that the sector in
question is left unmentioned in the text of the Treaty. It is here, in the broad scope
of EU negative law as a set of legal prohibitions, that sport has long found itself
subject to control rooted in EU law. Lisbon does not change this basic pattern. ‘EU
sports law’ – meaning the control of sporting practices pursuant to the ‘negative’
law provisions of the Treaty – has long compromised the autonomy of sports
bodies active on EU territory. Article 165 TFEU does not concern this basic point
of principle at all.

‘EU sports law’ has emerged from the collection of decisions issued by the
Court and more recently the Commission which apply free movement and com-
petition law (in particular) to the sports sector. The decisional practice visibly
accepts the peculiar characteristics of professional sport as relevant to the legal
assessment in the light of EU law. Walrave and Koch ,6 famously the Court’s first
venture in the practices of sports bodies, rejected a line of reasoning rooted in
respect for sporting autonomy that would have rigidly separated sports governance
from EC law and preferred instead the view that in so far as it constitutes an
economic activity sport falls within the scope of the Treaty and sporting practices

4 Dec 291/2003/EC [2003] OJ L43/1.
5 COM (2007) 391. Full documentation is available via http://ec.europa.eu/sport/white-paper/
index_en.htm, last accessed 29 July 2010.
6 Case 36/74 [1974] ECR 1405.
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must comply with the rules contained therein. But they may comply, even if
apparently antagonistic to the foundational values of the Treaty. In Walrave and
Koch the Court accepted that the Treaty rule forbidding discrimination on grounds
of nationality does not affect the composition of national representative sides. Such
‘sporting discrimination’ defines the very nature of international competition, and
EU law does not call it into question.

In its even more famous Bosman ruling7 the Court declared that:

‘In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.’8

The Court, while finding that the particular practices impugned in Bosman fell
foul of the Treaty because they did not adequately contribute to these legitimate aims,
showed itself receptive to embrace of the special features of sport. So sport’s dis-
tinctive concerns are not explicitly recognised by the Treaty but they are drawn into
the assessment of sport’s compliance with the rules of the internal market (in casu,
free movement) by a Court which is visibly anxious to identify what is legitimate in
the special circumstances of professional sport. Similarly in Meca-Medina and
Majcen v Commission9 the Court refused to accept that choices about anti-doping
rules in swimming could be exempted from review pursuant to EU law but the Court
in Meca-Medina did not abandon its thematically consistent readiness to ensure that
sport’s special concerns should be carefully and sensitively fed into the analysis. It
took the view that the general objective of the rules was to combat doping in order for
competitive sport to be conducted on a fair basis; and the adverse effect of penalties
on athletes’ freedom of action must be considered to be inherent in the anti-doping
rules. The rules challenged in Bosman were not in the Court’s view necessary to
protect sport’s legitimate concerns but in Meca-Medina the Court concluded that the
sport’s governing body was entitled to maintain its rules. It had not been shown that
the rules concerning the definition of an offence or the severity of the penalties
imposed went beyond what was necessary for the organisation of the sport.

The application of the Treaty competition rules to sport was a matter carefully
avoided by the Court in Bosman itself. But the Commission came to adopt a
functionally comparable approach to sport: that is, it did not exclude sport from
supervision pursuant to the relevant Treaty provisions but equally it did not rule
out that sport might present some peculiar characteristics that should be taken into
account in the analysis. In ENIC/UEFA the Commission concluded that rules
forbidding multiple ownership of football clubs suppressed demand but were
indispensable to the maintenance of a credible competition marked by uncertainty
as to the outcome of all matches.10 A competition’s basic character would be

7 Case C–415/93 [1995] ECR I–4921.
8 Para. 106.
9 Case C-519/04 P [2006] ECR I-6991.
10 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
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shattered were consumers to suspect the clubs were not true rivals. The principal
message here is that sporting practices typically have an economic effect and that
accordingly they cannot be sealed off from the expectations of the Treaty. How-
ever, within the area of overlap between EU law and ‘internal’ sports law there is
room for recognition of the features of sport which may differ from ‘normal’
industries.

Sale of rights to broadcast sports events has become an extremely lucrative
market in recent years as a result of technological innovation in a sector which has
been aggressively deregulated. This has forced the Commission to develop an
understanding of how arrangements struck between clubs and governing bodies
should be treated.11 In Champions League it accepted that agreeing fixtures in a
league is essential to its effective organisation.12 However, by contrast, an
agreement to sell rights to broadcast matches in common is not essential to the
league’s functioning, because individual selling by clubs is perfectly possible
(though doubtless less convenient and lucrative). So collective selling is a
restriction on competition within the meaning of the Treaty and it damages the
economic interests of, in particular, purchasing broadcasters. Such an agreement
can stand only if exempted according to the criteria set out in the Treaty. The
Commission concluded by giving a green light to the collective selling arrange-
ments, persuaded by the economic advantages consequent on creation of a branded
league product which could be sold in packages via a single point of sale, reducing
transaction costs. So in Champions League - as in Walrave and Meca-Medina and
ENIC but not in Bosman – the consequence of subjection to scrutiny pursuant to
EU law was that sporting practices were left undisturbed.

22.5 Sports Law and Policy

The previous sub-section merely scratched the surface of a fertile field. There is a
rich literature in this vein, dealing with the accumulated case law and analysing the
extent to which EU law is prepared to concede autonomy to sports bodies in
setting the rules of their game – and in exploiting its commercial worth.13 Part of
this literature involves analysis of the precise jurisprudential basis for the appli-
cation of EU law, a matter revealing an erratic approach over time by the Court.14

However, looking at the broad picture, a guiding theme which helps one to
understand the structure of these disputes is that typically sporting bodies argue for
the most generous possible interpretation of the scope of the ‘sporting rule’ which

11 Weatherill 2006, 3.
12 Decision 2003/778 Champions League [2003] OJ L291/25.
13 See e.g. Parrish 2003; Weatherill 2007A; Szyszczak 2007; Van den Bogaert and Vermeersch
2006, 821. Placing the debate in the particular context of Lisbon, see Weatherill 2012.
14 For extended analysis see Parrish and Miettinen 2007; also Weatherill 2007B.
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is wholly untouched by the Treaty, and, if the matter is judged to fall within the
scope of the Treaty, they have then aimed to defend their practices as necessary to
run their sport effectively. It is for the Court (or in appropriate cases the Com-
mission) to consider the strength of these claims, and in doing so the EU insti-
tutions are forced to reach their own conclusions on the nature of sports
governance – conclusions which are frequently (though not invariably) less per-
suaded by the need for sporting autonomy than is urged by governing bodies. The
contested area of the debate asks whether – beyond the rhetoric – the Court and the
Commission are genuinely adequately sensitive to the peculiarities of organised
sport. One’s perspective on past practice will affect one’s hopes and fears about
whether the Lisbon reforms will change the law.

22.6 Assessing the Impact of the Lisbon Treaty

The principal motivation behind the inclusion of sport in the Treaty is not to
elevate the EU to a position of primary importance in the regulation of the sports
sector. There is a new legislative competence – but, as explained above, it is
narrowly drawn, and it is not likely to be generously funded. ‘EU sports law’ is
likely to remain focused on ‘negative law’ – the application in a sporting context
of the Treaty prohibitions against impediments to cross-border trade and anti-
competitive practices. From the perspective of sporting organisations one would
expect the structure of the debate about free movement and competition law to be
adjusted, in particular in so far as one can anticipate that they will no longer waste
time by denying the EU has any legitimate role in the area of sport – Lisbon kills
that plea – but rather that they will rely on Article 165 TFEU’s stipulation that the
Union ‘shall contribute to the promotion of European sporting issues, while taking
account of the specific nature of sport, its structures based on voluntary activity
and its social and educational function’ to strengthen an argument for enhanced
autonomy. Sport has a ‘specific nature’ – and who better to define, protect and
promote that specific nature than sporting bodies themselves? This is likely to be
the post-Lisbon first line of defence – exemption from EU law was a step that was
politically too far but enhanced autonomy is doubtless a welcome second best.

But is this even second best? Is it a change at all? This is the contest to come. In
short, is the reference to the ‘specific nature’ of sport something new, or is it
simply a summary of all the evolved Commission and Court practice? Plainly if
one is seeking to defend sporting practices imperilled by past decisional practice
one will argue that Lisbon constitutes a rebalancing of the law in favour of a
greater degree of respect for sporting autonomy. The alternative view would hold
that Lisbon is in essence a codification of existing EU practice.
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22.7 The Commission’s White Paper on Sport

The Commission’s White Paper on Sport issued in July 2007 reveals clearly that
the Lisbon wording is readily connected to pre-existing practice.15 In the White
Paper the Commission examines aspects of practice explicitly in the light of The
specificity of sport (para 4.1). It explains that the specificity of European sport can
be approached through two prisms:

The specificity of sporting activities and of sporting rules, such as separate competitions
for men and women, limitations on the number of participants in competitions, or the need
to ensure uncertainty concerning outcomes and to preserve a competitive balance between
clubs taking part in the same competitions;

The specificity of the sport structure, including notably the autonomy and diversity of
sport organisations, a pyramid structure of competitions from grassroots to elite level and
organised solidarity mechanisms between the different levels and operators, the organi-
sation of sport on a national basis, and the principle of a single federation per sport.

It extracts this from the decisions of the Court and it insists that future appli-
cation of the rules, embracing ‘specificity’, must comply with the Treaty. Elabo-
ration is provided by the supporting (and well-written) Staff Working Document,
which identifies key features of the ‘specificity of sport’ to include interdepen-
dence between competing adversaries, uncertainty as to result, freedom of internal
organisation, and sport’s educational, public health, social, cultural and recrea-
tional functions.16 Substantial Annexes, containing detailed legal analysis, deal
with Sport and EU Competition Rules and Sport and Internal Market Freedoms.

The key point, however, is that in so far as concessions are made to sporting
‘specificity’ they are made on terms dictated by EU law; and, moreover, a case-by-
case analysis of sporting practices is required. A general exemption is‘neither
possible nor warranted’, in the judgement of the Commission.17 This legal analysis
is (quite correctly) heavily dependent on Meca-Medina,18 which is the only
decision of the Court explicitly referred to in the body of the White Paper. From
the perspective of governing bodies in sport there are two principal objections to
this position. The first is that EU law misperceives the nature and purpose of sport
and that it intervenes in an insensitive and destructive manner. The second is that a
case-by-case approach generates great uncertainty for those involved in the
organisation of sport. Such anxieties have been audible for many years, but Meca-
Medina inflamed the debate and the ruling attracted pained criticism from those
close to sports governing bodies19 – though other sources too have expressed

15 COM (2007) 391. Full documentation is available via http://ec.europa.eu/sport/white-paper/
index_en.htm, last accessed 20 July 2010.
16 Also available via http://ec.europa.eu/sport/white-paper/index_en.htm.
17 Staff Working Document note 16 above p. 69, 78.
18 Note 9 above.
19 See e.g. Infantino 2006; Zylberstein 2007, 218.
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anxieties about inter alia the expertise of the Court in Luxembourg to investigate
such matters.20 Similarly the White Paper has been greeted from this perspective
with a degree of mistrust from those detecting a diminished concern on the part of
the Commission to take full account of the supposed special character of sport.21

This is the more general context within which Meca-Medina has been attacked for
stripping away some of the autonomy to which sports governing bodies regularly
lay claim as necessary and appropriate. Such rebukes may be fair, they may be
unfair – but the essential contestability of the practice of EU intervention in sport,
allied to the deficiencies and constitutional restraint embedded in the Treaty itself,
is plain. So too is the magnitude of the sums of money at stake.

Again, the key question: does Lisbon change anything? Is greater deference by
the Court and Commission and correspondingly enhanced autonomy enjoyed by
sports bodies the likely consequence?

22.8 ‘Fairness’ as a Principle of EU Sports Law

Textual analysis of the new Article 165 TFEU is irresistible to the lawyer, even if
ultimately inconclusive pending the attention of the Court. Union action shall be
aimed at ‘developing the European dimension in sport, by promoting fairness and
openness in sporting competitions and cooperation between bodies responsible for
sports, and by protecting the physical and moral integrity of sportsmen and
sportswomen, especially the youngest sportsmen and sportswomen.’ This is a mix
of the obscure, the glib and the self-evident. Sports lawyers have plenty of new
toys to play with – or, put more formally, Article 165 TFEU offers the possibility
of extracting principles of EU sports law that enjoy more constitutionally deep
roots than those found scattered through the incremental decisional practice of the
Court and the Commission which has been accumulated over several decades since
Walrave and Koch.22

But what force might these principles carry – in particular, what transformative
force? Do they change anything in EU sports law and policy? ‘Fairness’ could be a
vacuous notion which has no legal or policy bite or it could convey a very specific
commitment to competitive balance: sports bodies might argue that practices
which restrain competition should nonetheless be treated as compatible with the
Treaty in so far as they achieve a better balanced distribution of wealth within a
sport as a device to promote ‘fairness.’ In Champions League, mentioned above,23

UEFA, seeking exemption for collective selling of rights to broadcast matches
which in principle amounted to an unlawful restriction of competition contrary to

20 See e.g. Subiotto 2010, 323.
21 Hill 2009, 253.
22 Note 6 above.
23 Note 12 above.
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the interests of buyers, pressed on the Commission the benefits of its financial
solidarity model, which supports the development of European football by
ensuring a fairer distribution of revenue. The Commission expressly declared itself
in favour of the financial solidarity principle, noting also in its Decision its
endorsement in the Nice declaration on sport.24 But since it had already concluded
that the collective selling arrangements were economically advantageous and
therefore justified pursuant to what was then Article 81(3) EC, now Article 101(3)
TFEU, the Commission declared that it had no need to offer any conclusion of the
status of arguments rooted in ‘solidarity’. For the purposes of the Champions
League Decision, the matter was not relevant. It is, however, a matter that is likely
to recur, and the Lisbon reforms may prove relevant. Collective selling of rights
per se does not improve solidarity. Such improvements will come about only to the
extent that the revenue raised is shared more widely than among the immediate
participants. But, were such distribution to occur in a system which (unlike that
prevailing in Champions League) did not yield sufficient economic benefits to
deserve exemption pursuant to the Treaty, then the vocabulary newly introduced
by the Lisbon Treaty could certainly be deployed as part of a case in favour of a
green light under EU competition law for arrangements that are restrictive of
competition (to the detriment of buyers) but conducive to improved solidarity
within the sport. One would expect a careful examination of the extent to which
the income raised from collective selling is truly applied to the benefit of sporting
‘solidarity’25 – but this is part of the detailed analysis. The broader point is that the
Lisbon vocabulary raises intriguing possibilities for using ‘fairness’ to adjust the
orthodox application of the Treaty competition rules in favour of greater sporting
autonomy. In this way the Lisbon Treaty’s explicit embrace of fairness and the
specific nature of sport could be used to tilt the application of EU law in favour of
sport’s (claimed) particular concern for solidarity. This is a battle to come.

22.9 ‘Openness’ as a Principle of EU Sports Law

Article 165 TFEU provides that Union action shall be aimed at promoting ‘…
openness in sporting competitions and cooperation between bodies responsible for
sports …’ ‘Openness’ is another possible principle of EU sports law. It could be
flabby window-dressing which has no legal bite or it might be employed to argue
for example that EU law, interpreted in the light of Article 165(2) TFEU, does not
tolerate rules that exclude non-nationals from competitions designed to crown a
national champion. The argument – there should be greater openness! This was
mentioned as an issue deserving attention in the Staff Working Document

24 Note 12 above para. 165.
25 For vigorous scepticism see Moorhouse 2007, 290.
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accompanying the White Paper26 and in 2008, the Commission, answering a
question by MEP Ivo Belet, contented itself with a cautious reply setting out its
basic approach to the application of EU law to sport and promising a study on
access to individual sporting competition for non-national athletes.27 Access
restrictions vary state by state, sport by sport, and it is at least possible that
recognition in the Lisbon Treaty of the promotion of openness as a feature of the
European dimension of sport will strengthen the force of a legal challenge by an
excluded participant.

Similarly it might be argued that the organisation of Leagues along national
lines is not compatible with ‘openness’ as enshrined in Article 165 TFEU in so far
as it leads to the suppression of cross-border club mobility. This issue has attracted
attention on occasion: both the two major football clubs in Glasgow, Celtic and
Rangers, have expressed periodic interest in joining the English league, while
some years ago the English football league club Wimbledon was thought to be
interested in re-locating to Dublin while retaining its status as a member of the
English league. On a narrow jurisdictional point the former case would not appear
to raise questions of EU law, since the border crossing, that between England and
Scotland, is internal to a single member State, the UK, but the latter would fall
within the scope of the Treaty in so far it concerned trade between the UK and
Ireland. There are many reasons why such switching is not encouraged but part of
the reluctance of the football authorities to sanction such changes lies in the
concern to protect Leagues which are, and have long been, based on national
structures. EU law would already encourage such choices to be tested against the
rules of the Treaty – arguably the Lisbon Treaty’s embrace of the principle of
‘openness’ strengthens the case of those seeking to go to law to relax such
restraints on club mobility. In the summer of 2010 it was reported that French
football club Evian had been refused the option to play home matches a short
distance over the Swiss border at the much better equipped stadium in Geneva.
The French and Swiss national football authorities were in favour, but UEFA was
not – because ‘[t]he organisation of football on a national territorial basis con-
stitutes a fundamental principle and a well-established characteristic of the
sport’.28 Adjust the facts by replacing Switzerland in this situation with an EU
Member State and one can readily envisage a challenge based on EU law, nour-
ished by reliance on ‘openness’ recognised by the Lisbon Treaty – fortified further
by the argument that banning not only switching between national Leagues but
even switching between home venues while retaining membership of a club’s
‘home’ League is a disproportionately restrictive rule.

26 Note 16 above page 45.
27 WQ P-4798/08. The contract was awarded to T.M.C. Asser Instituut in 2010, Contract Notice
2010/S 31-043484.
28 H. Simonian, ‘UEFA blocks Evian proposal’ Financial Times 20 July 2010, http://
www.ft.com/cms/s/0/36457136-937c-11df-bb9a-00144feab49a.html.
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I do not here argue that clubs in the position of Rangers, Celtic, Wimbledon or
Evian would certainly be able to set aside the rules established by sports federa-
tions by relying on EU law. Clearly the national organisation of Leagues does have
and always has had an important role in the organisation of sport. My point is
simply that the Lisbon Treaty offers a new vocabulary apt to challenge the
durability of sporting autonomy in the shadow of EU law. The key question is how
much extra weight, if any, the Lisbon Treaty lends to the force of the legal
arguments. Does it transform our pre-Lisbon understanding of the impact of EU
law on sporting practices? It might: and it is here notable that in contrast to
‘fairness’, which I have considered above as a means to protect sporting autonomy,
reliance on ‘openness’ tends to strengthen the attack on sporting autonomy by
affected actors.

22.10 Conclusion

This is merely to scratch the surface of an intriguing debate, but the purpose of this
paper is not to offer a concluded view. Rather, it merely questions whether the
adjustments made by the Lisbon Treaty make any difference. The Lisbon reforms
might alter the outcome, or they might merely re-frame the analysis. Post-Lisbon,
one would expect the football authorities to headline their defence by asserting the
‘specific nature of sport’ recognised by the Treaty as a reason for accepting rules
of this type that one would not expect to find in other industries. Moreover, one
might anticipate that it would be argued that the ‘specific nature of sport’ recog-
nised by the Treaty dictates that the institutions of the EU should adopt a light
touch in reviewing the choices made by sports bodies, who have much greater
expertise in understanding what really is ‘specific’ about sport. It is at least pos-
sible that the Court and the Commission will be tempted to show a greater def-
erence to sporting choices than they did prior to the entry into force of the Lisbon
Treaty. Moreover, there is, as revealed in this paper, enough meat in the new
provisions – fairness, openness – to feed the smart advocate, whether he or she is
aiming to defend or to attack sporting practices. But the changes are sufficiently
ambiguous to rule out confident prediction about what changes, if any, may
emerge. In Bernard,29 the first and so far only ‘post-Lisbon’ ruling of the Court,
the Court simply – and very briefly - used Lisbon to ‘corroborate’ its own case law,
which suggests it is not minded to alter course. The slippery quality of the Lisbon
innovation is such that one can do no more than observe that sport can, at last, rely
on explicit wording contained in the Treaty to structure its argument that sport is
‘special’ while reflecting that this may be merely a confirmation of how the Court
has always treated sport since Walrave and Koch.

29 Case C-325/08 judgment of 16 March 2010 para. 40.
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So EU sports law since the entry into force of the Lisbon Treaty is guided by
candidate ‘principles’. They may have transformative force and, if they do, the
Lisbon Treaty will prove a true landmark in the growth of an EU sports policy. But
much depends on subsequent practice – and, crucially, it is the EU’s own insti-
tutions, most obviously the Court, which will decide future questions of inter-
pretation. Underlying this narrative is the appreciation that for sport to secure
protection from the EU and its legal order it must in some way engage with it, not
dismiss it as irrelevant. The problem for sports bodies is that the place where
resolution of these finely balanced issues occurs remains the place where it has
always occurred: before the Commission or ultimately the Court. Sporting bodies
have achieved a protection of sorts in the Treaty, but they have not escaped the
grip of the EU institutional architecture. This is ‘sporting autonomy’ – but on the
EU’s terms. As a result UEFA, in particular, is notable for adapting its strategy
towards a more co-operative model with the EU, especially the Commission.30

The Lisbon Treaty’s ambiguities might serve to push the EU and sporting
organisations closer together as all those involved seek to make sense of the
‘principles’ contained in Article 165 TFEU.
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23.1 Introduction

The simple answer to the question posed in the title to this paper is: yes, there is
such a thing as EU sports law!

But most simple answers tend to mislead, and the risk is real here too. There is
such a thing as EU sports law, in the sense that since the entry into force of the
Treaty of Lisbon on 1 December 2009 sport has been explicitly recognised as an
area in which the EU has authority to intervene. However, this is apt to mislead in
two quite different senses. First, it obscures the point that December 2009 was
certainly a notable milestone in the shaping of EU sports law, but that in fact the
relevant newly-introduced Treaty provisions are cautiously drafted and limited in
their scope. They emphatically do not elevate the EU to the position of general
‘sports regulator’ in Europe. So, in short, one should not get too excited about
them. Second, a focus on the Treaty reforms of 2009 obscures appreciation that for
some 35 years the EU has already exerted an influence on sports governance in
Europe. Beginning with its famous Walrave and Koch judgment in 19741 the

First published in Global Sports Law and Taxation Reports, 2010(1) pp 10–13; reprinted at
International Sports Law Journal 2011(1–2) pp 38–41. Republished in this book with the kind
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Court of Justice has subjected sport to the requirements of what was then EC law,
and is now EU law, in so far as it constitutes an economic activity. So sport has
been brought within the explicit scope of the EU Treaties only as late as December
2009 but well in advance of that date sport, though unmentioned by the Treaty,
was required to comply with its rules in so far as it constituted an economic
activity – which meant, most prominently, that sporting practices fell to be tested
against the Treaty prohibitions against practices which are anti-competitive or
which obstruct inter-State trade or which discriminate on the basis of nationality.
So an EU sports law (of sorts) developed as a result of the steady accretion of
decisional practice where sporting rules exerted an economic effect and interfered
with the fulfilment of the EU’s mission.

This paper begins by considering the provisions on sport which were introduced
into the EU Treaties by the Lisbon Treaty with effect from December 2009. It then
steps backwards to show how, beginning in 1974, EU law has affected sport by
subjecting its practices to control, initially in the name of promoting free move-
ment of players across borders and more recently in the name of competition law.
So there was already, pre-2009, a type of ‘EU sports law’. The EU did not stipulate
how sport should be organised: but it did rule out choices that contravene the
Treaty. The paper then reflects on whether the provisions introduced in 2009 are
likely to change the shape of this pre-existing EU sports law. They might! It then
concludes: yes, there is such a thing as EU sports law, and it is of practical
importance and intellectual interest, but it is less systematic and comprehensive
than one would expect to find at national level.

23.2 The Lisbon Treaty

The overall structural effect of the Lisbon reforms is formally to abolish the three
pillar structure crafted for the EU at Maastricht twenty years ago. From 1
December 2009 the European Union has been founded on two Treaties which have
the same legal value: the Treaty on European Union (TEU) and the Treaty on the
Functioning of the European Union (TFEU). It is the amendments to what was the
EC Treaty, and is now the TFEU, which grant sport its newly recognised formal
status within the EU’s legal order.

However, inspection of the detailed content of this competence newly granted
by the Member States to the EU is rather deflating, at least for those who would
advocate a more aggressive role for the EU. The details are found in the rambling
Part Three of the TFEU, which is entitled ‘Union Policies and Internal Actions’,
specifically in Title XII of Part Three Education, Vocational Training, Youth and
Sport. Under the post-Lisbon re-numbering the relevant Treaty Articles are
Articles 165 and 166 TFEU.

Article 165 stipulates that the Union ‘shall contribute to the promotion of
European sporting issues, while taking account of the specific nature of sport, its
structures based on voluntary activity and its social and educational function’.
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And, pursuant to Article 165(2), Union action shall be aimed at ‘developing the
European dimension in sport, by promoting fairness and openness in sporting
competitions and cooperation between bodies responsible for sports, and by pro-
tecting the physical and moral integrity of sportsmen and sportswomen, especially
the youngest sportsmen and sportswomen.’ Article 165(3) adds that the Union and
the Member States ‘shall foster cooperation with third countries and the competent
international organisations in the field of education and sport, in particular the
Council of Europe’.

Article 165(4) provides that in order to contribute to the achievement of the
objectives referred to in the Article, the European Parliament and Council, acting
in accordance with the ordinary legislative procedure, after consulting the Eco-
nomic and Social Committee and the Committee of the Regions, shall adopt
incentive measures, excluding any harmonisation of the laws and regulations of
the Member States; and that the Council, on a proposal from the Commission, shall
adopt recommendations.

Sport has been included in the Treaty, but there is no intent to elevate the EU to
a position of primary importance. A legislative competence is conferred on the EU
– but a feeble one. What is created is merely a supporting competence for the EU,
the weakest type of the three principal types of competence mapped in Title I of
Part One of the TFEU. The basic competence descriptor is found in Article 6(e)
TFEU: ‘The Union shall have competence to carry out actions to support, coor-
dinate or supplement the actions of the Member States’. The areas of such action
shall, at European level, include (inter alia) ‘education, vocational training, youth
and sport’. Moreover the provisions are drawn carefully and narrowly, stressing
that the Union shall do no more than ‘contribute’ to the promotion of European
sporting issues. And though legislation may be adopted, it is confined to ‘incentive
measures, excluding any harmonisation’.

This cautiously drawn formula is designed to reassure those who fear the rise of
the EU as a sports regulator. The Commission’s 2007 White Paper on Sport,
following the Nice Declaration of 2000, had declared that ‘sporting organisations
and Member States have a primary responsibility in the conduct of sporting affairs,
with a central role for sports federations’.2 The Lisbon Treaty is consistent with
this deferential attitude. The EU’s role, though formally recognised, is plainly
designed to be limited and it lacks concrete shape.

The Lisbon reforms create institutional momentum. May 2010 saw the first
formal meeting of sports ministers within the EU’s structure. An EU budget stream
will be created. It is likely to be small, but the pre-Lisbon position whereby any
sports related project needed to be fitted often awkwardly into some other project
where the EC did hold a competence has been brought to an end.3 The

2 COM (2007) 391, page 2. Full documentation is available via http://ec.europa.eu/sport/white-
paper/index_en.htm.
3 E.g. the European Year of Sport in 2004 was necessarily presented in the governing legal
measure as the European Year of Education through Sport, based on what was then Article 149
EC on education: Dec 291/2003/EC [2003] OJ L43/1.
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Commission’s 2007 White Paper on Sport already provided a framework for EU
action, and the entry into force of the Lisbon Treaty is likely to help in facilitating
a coherent and financially secure, if modest, pattern of development.

23.3 EU Sports Law Before 2009

With effect from 2009 the EU is competent to adopt legislation affecting sport.
But, as explained, the scope of that legislative competence is narrow. It certainly
does not allow the EU to usurp the proper place of sports organisations in selecting
their preferred system of governance nor does it envisage the setting aside of
applicable national law. However it is a long-standing accusation of those engaged
in sports governance that the EU damages the autonomy of decision-making that is
so cherished by sports federations. This complaint relates to the requirement that
sporting practices must comply with EU law in so far as they exert economic
effects. EU free movement law and competition law apply to sport (and to all other
economic activities) and in principle they always have done, ever since the entry
into force of the original Treaties in the 1950s. This puts into perspective the
deceptive modesty of the Lisbon reforms. 2009 heralded the advent of the EU’s –
negligible – role as a legislator in the field of sport, but the EU has long been an
influence. It is here, in understanding how and why EU free movement and
competition law has been applied to sport, that one appreciates that there has
emerged a brand of ‘EU sports law’.

The Court has consistently taken the view that in so far as it constitutes an
economic activity sport falls within the scope of the Treaty and sporting practices
must comply with the rules contained therein. But they may comply, even if
apparently antagonistic to the foundational values of the Treaty. In the landmark
decision in Walrave and Koch the Court accepted that the Treaty rule forbidding
discrimination on grounds of nationality does not affect the composition of
national representative sides. Such ‘sporting discrimination’ defines the very
nature of international competition, and EU law does not call it into question.

So EU law applies to sport, but it is not assumed that sport is merely an industry
like any other. There is scope for sport to show why it is special. And it is here, in
assessing the strength of such claimed ‘special’ status, that the EU begins to shape
its own distinctive sports law – one that, more concretely, decides whether there is
enough that is distinctive in the nature of sport to deserve insulation from the
normal assumptions of EU trade law, in particular those provisions which control
obstacles to cross-border trade, anti-competitive practices and discriminatory
practices.

The core of the challenge is well captured by the Court in its famous Bosman
ruling:

‘In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
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a certain degree of equality and uncertainty as to results and of encouraging the recruit-
ment and training of young players must be accepted as legitimate.’4

The Court, while finding that the particular practices impugned in Bosman fell
foul of the Treaty because they did not adequately contribute to these legitimate
aims, showed itself in principle receptive to embrace of the special features of
sport. So sport’s distinctive concerns were not recognised by the Treaty but they
were drawn into the assessment of sport’s compliance with the rules of the Treaty.

The story of the manner in which first the Court and more recently the Com-
mission developed EU law in its application to sport is told in full elsewhere.5

There have been disputes along the way, typically where sports bodies protest that
the EU’s institutions have been insufficiently respectful of sporting autonomy. At a
more theoretical level it has sometimes been left obscure whether sporting prac-
tices escape the scope of the Treaty or whether they fall within it but are treated as
justified.6 Interesting and important though such objections and debates are, they
do not undermine the core of the narrative which is that both Court and Com-
mission have committed themselves to applying EU trade law with due appreci-
ation of the legitimate concerns and the special status of sport. This commitment is
persuasively captured by the notion that the institutions have accordingly sought to
shape a type of ‘EU sports law’.

Deliége provides a good example. The litigation concerned selection of indi-
vidual athletes (in casu, judokas) for international competition.7 Participation was
not open. One had to be chosen by the national federation. If one was not chosen,
one’s economic interests would be damaged. This was a classic case which
brought the basic organisational structure of sport into contact with the economic
interests of participants. The Court stated that selection rules ‘inevitably have the
effect of limiting the number of participants in a tournament’ but that ‘such a
limitation is inherent in the conduct of an international high-level sports event,
which necessarily involves certain selection rules or criteria being adopted’.8

Accordingly the rules did not in themselves constitute a restriction on the freedom
to provide services prohibited by the Treaty. So a detrimental effect felt by an
individual sportsman does not mean that rules are incompatible with the Treaty.
The Deliége judgment is respectful of sporting autonomy, but according to rea-
soning which treats EU law and ‘internal’ sports law as potentially overlapping.

The application of the Treaty competition rules to sport was a matter carefully
avoided by the Court in Bosman itself. But the Commission came to adopt a
functionally comparable approach to sport: that is, it did not exclude sport from
supervision pursuant to the relevant Treaty provisions but equally it did not rule

4 Case C–415/93 [1995] ECR I–4921 para 106.
5 See e.g. Parrish 2003; Weatherill 2007; Szyszczak 2007; Van den Bogaert and Vermeersch
2006, 821.
6 For extended analysis see Parrish and Miettinen 2007; also Weatherill 2007.
7 Cases C-51/96 & C-191/97 Deliége v Ligue de Judo [2000] ECR I-2549.
8 Para. 64.
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out that sport might present some peculiar characteristics that should be taken into
account in the analysis. The Commission’s ENIC/UEFA decision offers an illus-
tration.9 It concluded that rules forbidding multiple ownership of football clubs
suppressed demand but were indispensable to the maintenance of a credible
competition marked by uncertainty as to the outcome of all matches. A compe-
tition’s basic character would be damaged were fans to suspect the clubs were not
playing to win. The principal message here is that sporting practices typically have
an economic effect and that accordingly they cannot be sealed off from the
expectations of the Treaty. However, within the area of overlap between EU law
and ‘internal’ sports law there is room for recognition of the features of sport
which may differ from ‘normal’ industries. That, in short, is where ‘EU sports law’
grows.

Meca-Medina and Majcen v Commission concerned the status under EU law of
anti-doping controls.10 The Court of Justice stated that ‘the mere fact that a rule is
purely sporting in nature does not have the effect of removing from the scope of
the Treaty the person engaging in the activity governed by that rule or the body
which has laid it down’.11 And if the sporting activity in question falls within the
scope of the Treaty, the rules which govern that activity must satisfy the
requirements of the Treaty ‘which, in particular, seek to ensure freedom of
movement for workers, freedom of establishment, freedom to provide services, or
competition’.12 A practice may be of a sporting nature - and perhaps even ‘purely
sporting’ in intent – but it falls to be tested against the demands of EU trade
law where it exerts economic effects. But, just as in Bosman, the Court in
Meca-Medina did not abandon its thematically consistent readiness to ensure that
sport’s special concerns should be carefully and sensitively fed into the analysis. It
took the view that the general objective of the rules was to combat doping in order
for competitive sport to be conducted on a fair basis; and the adverse effect of
penalties on athletes’ freedom of action must be considered to be inherent in the
anti-doping rules. The rules challenged in Bosman were not in the Court’s view
necessary to protect sport’s legitimate concerns but in Meca-Medina the Court
concluded that the sport’s governing body was entitled to maintain its rules. It had
not been shown that the rules concerning the definition of an offence or the
severity of the penalties imposed went beyond what was necessary for the
organisation of the sport.

Meca-Medina serves as an authoritative statement of the conditional autonomy
of sports federations under EU law. And in addition, and central to the primary
importance of the ruling, it is an assertion of the need for a case-by-case exami-
nation of the compatibility of sporting practices with the Treaty. This aspect of the
ruling was duly emphasised in the Commission’s White Paper on Sport issued in

9 COMP 37.806 ENIC/UEFA, IP/02/942, 27 June 2002.
10 Case C-519/04 P [2006] ECR I-6991.
11 Para. 27.
12 Para. 28.
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July 200713 as a basis for rejecting the pleas of sports federations for a general
exemption from the application of EU law. A general exemption is ‘neither pos-
sible nor warranted’, in the judgement of the Commission.14

There is an EU sports law and policy to be extracted here, albeit that its
character is influenced by the eccentric development generated by the Treaty’s
absence of any sports-specific material and the essentially incremental nature of
litigation and complaint-handling. Formally what is at stake is a batch of decisions
determining whether or not particular challenged practices comply with the Treaty.
One may disagree with the outcomes and, moreover, one may lament the uncer-
tainty of case-by-case adjudication,15 but one can readily discern thematic prin-
ciples binding together the decisional practice – respect for fair play, credible
competition, national representative teams, and so on. And challenged practices,
ranging from rules against multiple club ownership16 to selection for international
competition17 to collective selling of broadcasting rights18 to anti-doping controls ,19

survived scrutiny pursuant to EU law. The EU was not competent to mandate by
legislation the structure of sports governance in Europe, and even after the entry into
force of the Lisbon Treaty in 2009 its legislative reach is not remotely of this length.
But, in the application of the EU Treaty rules on free movement and competition, EU
sports law has taken shape.

23.4 The Impact of the Lisbon Treaty on Pre-existing
EU Sports Law

The result of the evolved pattern sketched above is that sports bodies need to
engage with EU law – they need to persuade the Court and/or the Commission of
the virtue of their practices as essential elements in the organisation of sports.
Some are smarter than others. UEFA, in particular, is notable for adapting its
strategy towards a more co-operative model.20 The good sense of this strategy is
all the plainer after the entry into force of the Lisbon Treaty in December 2009.
Sporting bodies can no longer sensibly claim that sport is none of the EU’s
business. And the most intriguing aspect of the newly introduced Treaty provisions
dealing with sport is not the attribution of a legislative competence to the EU.

13 COM (2007) 391. Full documentation is available via http://ec.europa.eu/sport/white-paper/
index_en.htm.
14 Staff Working Document, available via the site mentioned in n 13 above, pp. 69, 78.
15 See e.g. Zylberstein 2007, 218; Hill 2009, 253.
16 Note 9 above.
17 Note 7 above.
18 Decision 2003/778 Champions League [2003] OJ L291/25.
19 Note 10 above.
20 García 2007, 202.
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That, as explained, is unlikely to yield anything striking. The tantalising question
is whether the long-established shape of ‘EU sports law’, as an accumulation of
decisions concerning free movement and competition law, will be altered as a
result of the Lisbon reform.

Article 165 TFEU stipulates that the Union ‘shall contribute to the promotion of
European sporting issues, while taking account of the specific nature of sport, its
structures based on voluntary activity and its social and educational function’. One
can readily anticipate that sporting bodies will reframe their defence of established
practices by appeal to (in particular) ‘the specific nature of sport’. The Treaty –
federations will argue – directs that the specific nature of sport be taken into
account, and who better to grasp and preserve that specific nature than the fed-
erations themselves. So the argument that the EU and sport do not overlap is dead
– the argument that from December 2009 the Lisbon reforms should be read as
having created a more generous zone of sporting autonomy is a good deal more
interesting. In comparable vein sporting organisations will doubtless not be slow to
champion sport’s ‘social and educational function’ – now recognised at the level of
the Treaty.

But these arguments are by no means compelling. A response is: in fact the
Court and the Commission have always taken account of the specific nature of
sport, and they have never denied its social and educational function (in some
contexts). As explained, rules against multiple club ownership, systems of selec-
tion for international competition, collective selling of broadcasting rights and so
on have been given a green light under EU law in the past. Another view of Article
165 TFEU is that it simply codifies the core of the Court’s long-standing accep-
tance that sport is special – but that how special it truly is must be determined on a
case-by-case basis.

Lisbon: something new or something familiar? On verra. It is, however, notable
that the Declarations on Sport agreed at Amsterdam and Nice, which, though not
legally binding, are still comparable in content to the Lisbon provisions, were duly
considered by the Court in Deliege21 and in Lehtonen22 but treated as mere con-
firmation of its established practice. It resisted any temptation to soften its
approach. In the first ‘post-Lisbon’ sports-related judgment, Bernard,23 the Court
similarly used Lisbon to ‘corroborate’ its own case law, which suggests it is not
minded to alter course – although the judgment is brief on the point. It seems
probable that sport can, at last, rely on explicit wording contained in the Treaty to
structure its argument that sport is ‘special’. But this is likely to be revealed as no
more than a confirmation of how the Court has always treated sport since Walrave
and Koch.

However, the direction to ‘take account of the specific nature of sport’ does not
exhaust the innovative character of Article 165 TFEU. Article 165(2) provides that

21 Cases C-51/96 & C-191/97 n 7 above paras 41–42.
22 Case C-176/96 [2000] ECR I-2681 paras. 32–33.
23 Case C-325/08 [2010] ECR I-0000 para. 40.
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Union action shall be aimed at ‘developing the European dimension in sport, by
promoting fairness and openness in sporting competitions and cooperation
between bodies responsible for sports, and by protecting the physical and moral
integrity of sportsmen and sportswomen, especially the youngest sportsmen and
sportswomen.’ There is material here that could be deployed as part of legal
argument: especially ‘fairness’ and ‘openness’. Are these candidate principles of
EU sports law? It is at least possible that whereas prior to the entry into force of the
Lisbon Treaty in 2009 one had to dig deep into decisional practice in order to find
‘principles’ of EU sports law, now Article 165 TFEU offers them up in more overt
fashion.

Building a systematic set of ‘principles’ of EU sports law is an attractive
project, and one encouraged by the Lisbon Treaty reforms.24 Beyond that task, one
would wish to inquire further what bite ‘fairness’ and ‘openness’ might offer in
practice. Are they aspirational, or are they operational? Take ‘openness’: is it a
vague aim, devoid of practical legal significance, or can it be made concrete?
Might be employed to argue for example that EU law, interpreted in the light of
Article 165(2) TFEU, does not tolerate rules that exclude non-nationals from
competitions designed to crown a national champion? Access restrictions vary
state by state, sport by sport, and it is at least possible that recognition of the
promotion of openness as a feature of the European dimension of sport will
strengthen the force of a legal challenge by an excluded participant. Similarly
‘fairness’ may have more than presentational value. The promotion of ‘fairness’
was cited as a rationale of UEFA’s Financial Fair Play Regulations in a written
answer given in 2010 by M Barnier on behalf of the Commission in response to a
Parliamentary Question about debt in European football.25 Admittedly this does
not amount to formal approval of the Regulations, which, as the answer makes
explicit, must comply with basic EU trade law, but as a minimum it shows how the
Lisbon changes, specifically embrace of ‘fairness’, are re-structuring the way in
which the interaction of EU law and sport is examined – even if this does not
necessarily mean that eventual outcomes will be different.

23.5 Conclusion

After Lisbon there is no longer any doubt that the EU has a legitimate, if subor-
dinate, role in the field of sport. There will be legislation (of a supporting nature):
there will be a budget. And the Treaty does at last contain material capable of
nourishing the Court’s interpretation of the free movement and competition rules
in the particular context of sport. The specific nature of sport is now written into

24 For a slightly fuller, but still preliminary, attempt see Weatherill 2012.
25 E-4628/2010, available at http://www.europarl.europa.eu/sides/getDoc.do?language=MT&
reference=E-2010-4628&secondRef=0&type=WQ.
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the Treaty. One would suppose that sporting bodies would no longer waste time
claiming EU law has no application to their activities and instead seek to rely on
the wording of the new provisions as a basis for minimising the transformative
effect of EU law on their practice. However, since the Court and the Commission
have not in the past blindly applied EU law to sport as if it were a ‘normal’
industry it remains to be seen whether Lisbon really changes anything or whether
instead it simply confirms existing practice. That latter seems more probable.

So the heart of ‘EU sports law’ is the well-established pattern according to
which sporting practices are checked for compliance with EU trade law, most
conspicuously free movement and competition law. This inquiry has always
involved assessment of sport’s special character – and, since 2009, this is explicitly
recognised by the Treaty. However, EU law is far from comprehensive in its reach.
There is very little legislative activity at EU level which concerns sport directly,
and its ‘negative’ effect – the Treaty prohibitions – is focused on practices which
are anti-competitive or which obstruct inter-State trade. The EU has little to do
with defining property rights or contract law or crime. So: there is such a thing as
EU sports law, but it is very different from – and much less comprehensive than –
any understanding of sports law at national level. And yet, in so far as the strongest
claim that the label ‘sports law’ is intellectually coherent is built on the inquiry
into how far one should recognise that sport is sufficiently different from ‘normal’
commercial activity to deserve distinct legal treatment, both EU sports law and
national sports law are asking thematically similar questions. And, at both EU and
at national level, the hottest topics in sports law tend to concern disagreement over
whether the applicable legal standards are adequately attuned to the special fea-
tures of sport.
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24.1 Introduction

The European Union (EU) operates according to the principle of conferral found in
Article 5 of the Treaty on the European Union (TEU). This means that it may act
only in areas where its treaties so authorise. Until the entry into force of the Lisbon
Treaty on 1 December 2009 sport was not even mentioned in the Treaty. Never-
theless first the Court of Justice and subsequently the Commission have insisted
that in so far as sport constitutes an economic activity it falls within the scope of
the Treaty. Accordingly the increasing financial clout of professional sport has
brought with it increasing vulnerability to litigation driven by players, clubs and
broadcasters. In so far as practices have been found incompatible with EU law
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significant change has been demanded within sport. So, famously, the Court’s
1995 ruling in Bosman1 required the abandonment of direct discrimination on the
basis of nationality in club football and the adjustment of the player transfer
system. Sport bodies have long resented the intervention of EU institutions, for it
constitutes a curtailment of the cherished autonomy of sport (see Chappelet 2010:
11–20 and 33–37). That autonomy is lost in so far as the EU treaties apply, and the
consequence is the creation of two ‘separate territories’: a territory for sporting
autonomy and a territory for legal intervention (Parrish 2003A, 3, Weatherill
2007). Although both the Court and the Commission accept that sport is in some
respects distinct from ‘normal’ industries they have typically taken a much nar-
rower view of the special character of sport than that pressed upon them by sports
federations, who typically criticise intervention as inadequately sensitive to the
peculiar characteristics of sport (for example UEFA 2007). The contest, then, is
over the extent to which the territory for sporting autonomy should be invaded by
legal intervention.

Governing bodies in sport have enjoyed no success in persuading the Court or
the Commission that sport is of no concern to the EU, though they have enjoyed
some success in arguing that particular challenged practices are compatible with
the Treaty. This suggests that an approach based on acceptance in principle of the
EU’s proper involvement in sport combined with strategies to persuade its insti-
tutions that sporting practices are not incompatible with EU law might offer the
most rational way forward.

Engaging with the EU in order to soften its intrusive effect was the principal
strategy deployed directly and indirectly by sports organisations in the process of
negotiation that led from the Convention on the Future of Europe to the Treaty of
Lisbon, which has for the first time brought sport explicitly within the Treaties (see
García 2007A). It may seem a paradox that actors whose main aim is to shelter
their territory from incursion by the EU should be willing to embrace explicit
inclusion of their industry in the Treaty. This, however, is rational once one
understands that the structure of the Treaty, and in particular its broad function-
ally-driven emphasis on building an internal market, asserts a textually uncon-
trolled competence to regulate many sectors which are not explicitly within its
reach. Including sport in the text of the Treaty is an attempt to exercise control
over the direction taken by the Court and the Commission. This article explores the
methods chosen by sport bodies and reveals that they have been able to exercise
significant political leverage in recent negotiations, albeit that the ultimate prize,
exemption from the Treaty, remains inaccessible.

The article analyses legal and policy documents and the empirical presentation
is supported with information selected from a total of 45 semi-structured inter-
views with officials from EU institutions, national governments and sports or-
ganisations conducted during the Treaty negotiations between May 2004 and
February 2007. The relevance of the data obtained in the interviews (and presented

1 Case C-415/93 [1995] ECR I-4921.
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in this article) was confirmed through a process of respondent validation, to ensure
the accuracy of our narrative.

The article proceeds in four steps. First we review the origins of EU sports law
and policy. Second, the article explores the efforts of the sporting movement to
gain Treaty recognition at Amsterdam, Nice and in the Convention on the Future
of Europe. Third, the article explores the negotiations that led to the inclusion of
sport in the Treaty of Lisbon. Finally, we assess the consequences of the relevant
provision, Article 165 of the Treaty on the Functioning of the European Union
(TFEU), the ambiguity of which promises further episodes in which sport bodies
will seek to engage with the EU’s institutions in order to persuade them to play a
limited interventionist role.

24.2 The Contested Growth of EU Sports Law and Policy

In its first ever ruling on sport, Walrave and Koch,2 the Court concluded that even
though the Treaty did not mention sport, its practice fell within its scope in so far
as it constitutes an economic activity. This landmark ruling set the scene for a
potentially broad basis of review of sporting practices against the standards
demanded by EU law. However, the fact that a matter falls within the scope of EU
law does not necessarily mean it is incompatible with it. In Walrave and Koch the
Court proceeded to consider the particular matter at hand, the limitation of national
representative teams to nationals of a particular country. This, one might suppose,
offended a foundational value of the Treaty, the prohibition against nationality-
based discrimination. However, the Court added that such a rule ‘does not affect
the composition of sport teams, in particular national teams, the formation of
which is a question of purely sporting interest’ (para. 8). There is therefore room
for sport to show why it is different from normal industries: in this instance,
nationality discrimination defines the very nature of the activity and consequently
it escapes prohibition.

This legal model allows for a cohabitation of sporting regulations and EU law.
Despite debate about the nature of this so-called ‘sporting exception’ (see Parrish
and Miettinen 2007), its basic definition is relatively straightforward: Once it is
demonstrated that a sporting practice exerts economic effects it falls within the
scope of the Treaty. It then falls to the sports regulator to show a justification for
the measure – and the justification may properly include reliance on material and
concerns that are peculiar to sport.

The famous ruling in Bosman3 fits this model. The Court considered that rules
governing the transfer of players and rules requiring nationality-based discrimi-
nation in club football exerted effects on player mobility and contractual

2 Case 36/74 [1974] ECR 1405.
3 Note 1 above.
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negotiation. They therefore fell within the scope of the Treaty. This did not mean
they were unlawful: it meant only that they required justification. The Court
accepted that ‘the aims of maintaining a balance between clubs by preserving a
certain degree of equality and uncertainty as to results and of encouraging the
recruitment and training of young players must be accepted as legitimate’ (para.
106). While finding that the particular practices impugned in Bosman fell foul of
the Treaty because they did not adequately contribute to these legitimate aims, the
Court showed itself receptive to embrace of the special features of sport, even
though these were not explicitly recognised by the Treaty.

In similar vein the Court in Meca-Medina and Majcen v Commission4 held that
the economic damage the application of anti-doping rules may exert on an indi-
vidual athlete means that they cannot be placed beyond the reach of the Treaty.
However, it accepted that such rules may be essential for the proper functioning of a
sport. It had not been shown that the challenged anti-doping rules went beyond what
was necessary for the organisation of the sport. As the Court put it, restrictions
imposed by sports federations ‘must be limited to what is necessary to ensure the
proper conduct of competitive sport’ (para. 47). This is a statement of the condi-
tional autonomy of sports federations under the Treaty. And, of the highest sig-
nificance, it implies the need for a case-by-case analysis of sporting practices rather
than any general possibility of exemption (Wathelet 2006, European Commission
2007A).

The Commission, following the Court’s lead, plays an important role in con-
trolling sporting autonomy pursuant to the Treaty competition rules. It took
account of sport’s peculiar economics in its ENIC/UEFA decision,5 in which it
concluded that rules forbidding multiple ownership of football clubs suppressed
demand but were indispensable to the maintenance of a credible competition
marked by uncertainty as to the outcome of matches. A competition’s basic
character would be shattered were consumers to suspect collusion. Sporting
practices typically have an economic effect, but within the area of overlap between
EU law and ‘internal’ sports law there is room for recognition of features of sport
which may differ from ‘normal’ industries.

24.3 EU Sports Policy in the Making

An emerging ‘policy on sport’ is the product of complex and dynamic interactions
which may usefully be compared with policy formation in other sectors (Meier
2009), albeit that its character is influenced by the eccentric development gener-
ated by the Treaty’s absence of any sports-specific material and the essentially
incremental nature of litigation and complaint-handling (Van den Bogaert and
Vermeersch 2006).

4 Case C-519/04 P [2006] ECR I-6991.
5 COMP 37.806 ENIC/UEFA, 27 June 2002.
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Sporting bodies have frequently objected to the very fact of EU involvement.
This, however, is fruitless protest unless the Court abandons its approach which
locates practices with an economic effect within the scope of the Treaty. This
seems highly improbable. They have also complained that the EU institutions
misperceive the nature of sport according to an economic bias inherent in the
Treaty; and they believe that the case-by-case approach confirmed by the Court in
Meca-Medina exposes them to uncertainty (Zylberstein 2007). Their concerns are
rooted in their obligation to defend sporting practices on the terms dictated by EU
law.

The scale of the problem is open to dispute. The impact of EU law is not always
transformative. Anti-doping procedures were not outlawed by Meca-Medina;
restraining multiple ownership of clubs was authorised by ENIC/UEFA. Even
where a violation of the Treaty is established it is characteristic that the Court does
not dictate how sporting bodies shall behave – its role is limited to deciding
whether particular practices may not be pursued. So after Bosman the transfer
system was not abandoned, but rather adjusted by the industry itself; in particular
sports bodies were able to retain rules designed to protect contractual stability
against players wishing to move without club consent (Brand and Niemann 2007).
For some sports bodies, UEFA in particular, a strategy of co-operation with the EU
has been chosen as the most promising way to promote awareness of sporting
exceptionalism in the decisional practice of the EU’s institutions (García 2007B).
This concern to work with the EU’s institutions in order to restrain their inter-
ventionist bite is visible in the strategies chosen by sports bodies in the long review
process that led to the entry into force of the Lisbon Treaty in 2009.

24.4 The Insertion of Sport into the Treaty: Before Lisbon

24.4.1 The Amsterdam and Nice Declarations

Judgments of the Court which interpret provisions of the Treaty carry entrenched
force in the sense that they can be altered only by the Member States acting
unanimously at times of Treaty revision. It is rare indeed that consensus can be
assembled at the necessary moment, and the Court’s judgments on sport have
never been set aside in this way. But subtler forms of influence may be pursued.
Failing to convince the Court and Commission of their case for exemption from
the application of EU law, governing bodies resorted to politicisation of what was
initially a legal and regulatory process (Parrish 2003A, Ch. 6). It is within this
political turn that the efforts of sporting bodies to achieve Treaty recognition for
sport (with the ultimate goal of controlling the Court and Commission’s inter-
ference) have to be understood.

Concern to introduce an explicit mention of sport in the Treaties dates back to
the mid 1980s. The current president of the International Olympic Committee
(IOC), Jacques Rogge, who was at that time chairing the association of European
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Olympic Committees (EOC), played a key role in raising sport’s awareness of the
value of such change. He also drove the first lobbying efforts aimed at national
governments under the umbrella of both the EOC and the European Non-Gov-
ernmental Sport Organisations (ENGSO): ‘Some contacts were made during the
Inter-Governmental Conference (IGC) leading to the Maastricht Treaty, but the
Member States did not contemplate sport as a priority at all. In any case this was
just a first contact, because the real discussions did not really start until about 1992
or 1993’.6

The argument of the sporting movement has been historically built around two
concepts: the specificity of sport and the autonomy of sports federations as regu-
lators within their discipline. To promote these ideas, an intensive lobbying strategy
was designed, taking into account the multi-level nature of the EU, the resources of
sport organisations in Brussels and, especially, their contacts at national level
through national federations and National Olympic Committees.7 The so-called
sporting movement is perfectly equipped to engage with the EU machinery, for it
presents an almost perfect match for the EU’s multilevel structures. Contacts were
designed with a wide range of EU policy actors in order to nurture a constant
dialogue. High level political contacts between the IOC president, European
Commissioners and EU Heads of State and Government were developed. At the
same time, national sports bodies were mobilised to lobby their respective national
governments and, where possible, their representatives in the European Parliament.

By the time of the Nice Treaty, the Convention and the Lisbon Treaty, the
contacts between the sporting movement and EU institutions in relation to Treaty
change were fluid. As Kingdon (1995: 128–129) points out, issues are more likely
to be considered on political agendas after a period of ‘softening-up’. Political
leaders (especially from Germany and France) were persuaded to bring sport into
the negotiations that led to both the Amsterdam and the Nice Treaties. In the
former case, it was ‘probably too early for the case of sport’, whilst in the latter
‘political negotiations on institutional reform did not allow much time for other
issues’.8 Nevertheless, in the European Council political leaders expressed a vision
of the relationship between EU law and sport.

The Declaration on Sport attached to the Amsterdam Treaty asserts that ‘the
Conference emphasises the social significance of sport, in particular its role in
forging identity and bringing people together. The Conference therefore calls on
the bodies of the European Union to listen to sports associations when important
questions affecting sport are at issue. In this connection, special consideration
should be given to the particular characteristics of amateur sport’.

In the months leading to the Nice European Council of 2000, the sporting
movement increased its efforts to achieve recognition in the Treaty. The IOC, the

6 Interview, Christophe de Kepper, IOC senior official, Lausanne 16 February 2007.
7 Interview, Christophe de Kepper, see note 6.
8 Interview, Tilo Friedmann, former director of the EU Office of German Sports (now rebranded
as EOC-EU Office), Brussels 11 May 2006.
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EOC and ENGSO presented in February 2000 a common declaration to the
governments of the Member States; this argument was reinstated in July through a
letter sent by IOC President Juán Antonio Samaranch to the French President
(Miège 2001, 183). The support of the French presidency and its minister of sport,
Mrs. Buffet, was essential to ensure incorporation of sport on to the agenda of the
IGC and the European Council (Miège 2001: 184). The Declaration on ‘the spe-
cific characteristics of sport and its social function in Europe, of which account
should be taken in implementing common policies’ annexed to the Conclusions of
the Nice European Council held in December 2000 is a more elaborate document
(3 pages, as compared to the mere 50 words of Amsterdam), which is symptomatic
of the rising importance of sport on the EU political agenda. The Nice declaration
reveals a similar tone to Amsterdam’s. The institutions are called to ‘take account
of the social, educational and cultural functions inherent in sport and making it
special, in order that the code of ethics and the solidarity essential to the preser-
vation of its social role may be respected and nurtured.’ The European Council
calls also for the preservation of ‘the cohesion and ties of solidarity binding the
practice of sports at every level’.

These statements demonstrated that the tension between the EU’s absence of
explicit competence in the field of sport and the activity of its Court and Com-
mission in applying the rules on free movement and competition had squeezed out
a political response. Both Declarations, however, are formally non-binding and
their content is vague and aspirational. They do not subvert the application of the
fundamental Treaty rules to sport. Indeed the Court rushed to make this point,
finding the Amsterdam Declaration ‘consistent’ with its own case law.9 Neither the
Amsterdam nor the Nice Declaration was remotely close to the prize coveted by
sport federations – partial or (most glittering of all) total exemption from the
application of the rules of the Treaty. Yet for sport organisations both declarations
were positive, for ‘the support of Member States had increased from Amsterdam to
Nice’.10

24.4.2 Sport at the Convention on the Future of Europe

The Convention on the Future of Europe accepted that the EU should acquire some
formal competence in the field of sport; this, like so much of the Convention’s
work, was then reflected in the agreed text of the Treaty establishing a Constitu-
tion; and this, like so much of the Treaty establishing a Constitution, then found its
way into the Treaty of Lisbon. The involvement in the negotiations of parties with

9 Cases C-51/96 & C-191/97 Deliege v Ligue de Judo [2000] ECR I-2549 paras 41–42; Case
C-176/96 Lehtonen et al. v FRSB [2000] ECR I-2681 paras 32–33.
10 Interview, Christophe de Kepper, see note 6.
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interests in sport was largely informal, even hidden, yet highly effective. They did
not secure exemption. But they did secure recognition of sport’s special character.

The Convention opened in February 2002. A ‘Digest of contributions to the
Forum’, prepared in the summer of 2002 in advance of a plenary session on civil
society, blandly advised of a ‘call for a specific legal basis for support for sport’.11

In fact, sport was not a high-profile issue in the debates and even the few docu-
ments that referred to it were in the main confined to brief comment without
elaboration.12 Those contributions which displayed more ambition were grouped
around a common anxiety that legal intervention undermines the special character
of sport. They were consequently inclined to more legally durable protection than
was provided by the Amsterdam and Nice Declarations.13 This tone is consistent
with that typically advanced by sporting federations, and it underlines the
impression that, for sports bodies, EU intervention is better controlled by explicit
provisions written into the Treaty than by the long-standing pattern which had left
sport outside the formal text of the Treaty.

The Praesidium presented a ‘preliminary draft Constitutional Treaty’ to a
plenary session on 28 October 2002. There was no place for sport. However, the
draft text proposed by the Praesidium and released on 6 February 2003 inserted
sport into Part I of the Treaty as an area where the EU would be competent to take
‘supporting action’ (Article III-282 of the Treaty establishing a Constitution).

This is the first of two occasions in the progress of negotiation where those
pressing the interests of sport were able to secure adjustment as a result of well-
targeted lobbying. An Annex to the text of 6 February 2003 explained that the
insertion of sport followed on from the ‘conclusions of Mr Christophersen’s
group’.14 This is a reference to Working Group V on Complementary Competencies,
chaired by Henning Christophersen, a Danish politician and former member of the
Commission. However, although within the Working Group Mr Speroni, an MEP
representing the Italian Government, had pressed for sport to be included,15 the final
report of the Working Group, published on 4 November 2002, was not persuaded. It
declared that ‘A proposal providing for the adoption of supporting measures with
respect to international sports was not broadly supported’ and sport was conse-
quently excluded from the list of matters which the Working Group recommended
be treated as apt for supporting measures adopted by the EU.16

11 CONV 112/02 17 June 2002. Documentation is available via http://european-convention.eu.int/.
12 See e.g. CONV 189/02 12 July 2002 (Hänsch et al), CONV 234/02 3 September 2002 (Duff),
CONV 335/02 19 November 2002 (Ornella Paciotti), CONV 325/1/02/REV1 6 December 2002
(Brok), CONV 541/03 6 February 2003 (Brok), CONV 325/2/02/REV2 7 March 2003 (Brok),
CONV 495/03 20 January 2003 (Teufel).
13 CONV 33/02 17 April 2002 (Duhamel), CONV 337/02 10 October 2002 (Tajani), CONV 478/
03 10 January 2003 (Haenel et al.).
14 http://european-convention.eu.int/docs/Treaty/cv00528.en03.pdf, page 18.
15 See Working Group V Working Documents 25 and 29 (neither offers any reasoned
explanation for bringing sport into the Treaty).
16 CONV 375/1/02, http://register.consilium.eu.int/pdf/en/02/cv00/00375-r1en2.pdf.
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The Chair of the Working Group believes that the inaccurate reference to its
recommendation was made simply by mistake, and that one must look elsewhere
to understand why sport was added to the list of proposed new competences
between 28 October 2002 and 6 February 2003.17 It is difficult to identify an
individual responsible for the inclusion of sport in the Praesidium’s draft, but it is
possible to trace the debates and influence of different actors that contributed to
that decision. John Kingdon (1995) points out that policy decisions are excep-
tionally difficult to trace to a single point of origin or person, for there are normally
several contributory factors. He argues, however, that it is possible to analyse the
conditions that make decisions possible and the reasons why some policy options
are preferred to alternatives. Kingdon’s assertion is apt: the process at the Con-
vention was dynamic, and sports bodies proved well-equipped to operate on but
also beneath the formal record.

A variety of sports organisations presented written contributions to the so-called
Forum of the Convention, where civil society bodies were invited to participate. The
IOC, the National Olympic Committees of France and Germany, ENGSO and the
Austrian Sports Confederation submitted co-ordinated documents, whilst major
federations such as the Union of European Football Associations (UEFA) and the
International Football Federation (FIFA) also contributed (Parrish 2003B: 39).
These were on-record contributions for the benefit of all Convention members and,
to some extent, they were a formal exercise. More importantly, from the very
beginning of the Convention the sporting movement organised lobbying targeted at
different levels:

We tackled this issue of the European Convention at quite an early stage. We [the IOC and
EOC office] enabled our partners to take action towards the [Convention] representatives
of their countries, we prepared the papers, the arguments, we talked to all the different
kind of representatives in the Convention. We had meetings with members of the Prae-
sidium of the Convention, with the secretariat, with the Commission (…)18

The importance of the working groups was recognised, but contacts were also
built before and after Mr Christophersen’s group reported back to the Convention:
‘We followed the working groups and for us the response of Christophersen was
actually not very positive, but nevertheless we succeeded in putting our message
across on other fronts’.19 Lobbying by sports organisations during the Convention
combined high and low level meetings, as explained above, but towards the end it
was the political weight of IOC President Jacques Rogge which pushed the
Convention Praesidium to include sport:

We had meetings with members of the Praesidium of the Convention, for example [Klaus]
Haensch, the German MEP represented in the Praesidium. We also had a meeting with
chairman of the Convention, Giscard d’Estaing. But that was quite at the end, when
Jacques Rogge met Giscard d’Estaing. Klaus Haensch was one of the main contacts for us

17 Personal communication to the authors from Mr Christophersen.
18 Interview Tilo Friedmann, see note 8.
19 Ibid.
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and also Erwin Teufel, who used to be the Prime Minister of Baden-Württemberg, and was
the representative of the Bundesländer in the Convention. We organised, for example, a
meeting with all the German representatives in the Convention; we sat together with these
people and we presented our position. That is what we also organised or initiated for other
countries for our partners, so there was a lot going on.20

Crucially, the sporting movement’s lobbying in favour of inclusion of sport in
the Treaty was aligned with the agendas of Member States. In this respect, the
support of European ministers of sport proved vital to move the debate forward,
although not all Member States were convinced of the case:

It was quite a long effort. The sports ministers had debated in depth the necessity of having
an article on sport since 2000, but it was probably after reaching an agreement on our
participation in WADA in 2002 that we pushed with real determination for the article. It
was a great common effort. I think that perhaps one of the decisive moments was the
Greek presidency [first half of 2003]. The Greeks organised a sports ministers meeting in
Brussels and they did a brilliant job because they also invited the Commission and the
sporting movement. They presented the case for a Treaty article brilliantly, because
Minister Beniselos, who is also Professor of Law back in Athens, analysed perfectly the
level of EU competences that sport could get (…) It was a tough meeting, nonetheless. We
faced opposition especially from the UK. The British team had reserves because they did
not want to commit, even if it was informally, to any addition of new competences in the
Treaty. They were very cautious (…) It was a difficult negotiation, but we managed to get
the agreement, in principle, of the UK, which was almost a victory for all of us.21

With that agreement at a key moment in 2003, the sports ministers strengthened
their political case, bringing the agendas together at the decisive moment of the
Convention:

That Greek Presidency coincided with the works of the Convention. It was then when we
[European sports ministers] intensified our political lobbying in the Convention, we had to
convince as many people as posible. We submitted a declaration from Spanish and French
Convention members in support of the inclusion of sport and tried our best, but the first
draft did not incorporate sport. We had then to raise our level of lobbying at the highest
level through the governments and thankfully with the collaboration of all of us the
Praesidium finally accepted to incorporate sport into the Treaty.22

The European Commission Sports Unit also worked in favour of an article on
sport. The political intervention of Commissioner Viviane Reding (then in charge
of sport within her Education and Culture portfolio) influenced the Praesidium,
especially through conversations with Michel Barnier and Antonio Vitorino, who
were representing the Commission in the Praesidium.23 The Commission not only
provided an important last push, but (in close consultation with sports ministers) it
was also behind the wording of the article:

20 Ibid.
21 Interview, Jacobo Beltrán, policy adviser to the Spanish sports minister, Madrid, 5 January
2007.
22 Ibid.
23 Interview, Yves Le Lostecque, former Deputy Head of Sports Unit, DG Education and
Culture, European Commission, Brussels, 6 June 2006.

564 24 Engaging with the EU in Order to Minimise Its Impact



Jaime Andréu [former Head of the European Commission Sports Unit] would say it is his
article, it is the Commission’s wording, which perhaps is true but not the whole truth (…)
He put it in circulation, so the wording, if you put it to the wording, probably comes from
the [European Commission] sports unit. But the will to implement this article was a
common project to prepare the will of these decision makers, was a common project of the
sports organisations, sports ministers and the Commission.24

Thus, the Praesidium’s decision to incorporate sport in the February 2003 draft
Constitution was largely unopposed, and probably also unnoticed by most mem-
bers of the Convention: ‘Sport is an important issue for us of course, but we always
benefit from the fact that, at the end of the day, it is relatively marginal in the wider
scheme of EU politics, so people do not necessarily pay excessive attention’.25

Indeed it was declared in May 2003 that the drafts of new legal bases, including
that pertaining to sport, had ‘in general been well received’.26 Sport’s inclusion as
an area in which the EU should be explicitly empowered was by now insufficiently
contentious to emerge as a sticking-point.

The efforts of the European sports ministers to convince their own governments
and then other Convention members, together with the determination of the
European Commission’s sports unit, complemented the case presented by sports
organisations. There were certainly differences in the objectives of the several
interested parties, as explained below, but they all shared a common objective to
see sport recognised in the Treaty. The decision to incorporate sport in the final
Convention draft confirms Greenwood’s (Greenwood 2007: Chapters 1 and 5)
view of effectiveness in EU lobbying, which points out that alignment of policy
objectives may in some cases be more important than economic resources.

24.4.3 Sport at the IGC

The Convention over, the Draft Treaty establishing a Constitution for Europe
submitted to the President of the European Council in Rome in July 2003 estab-
lished sport as an area of ‘supporting, coordinating or complementary action’ and
added detailed provisions in a new article under the title Education, Vocational
Training, Youth and Sport (Article III-282). This provided that ‘The Union shall
contribute to the promotion of European sporting issues, given the social and
educational function of sport’. Union action was to be aimed at ‘developing the
European dimension in sport, by promoting fairness in competitions and cooper-
ation between sporting bodies and by protecting the physical and moral integrity of
sportsmen and sportswomen, especially young sportsmen and sportswomen’.

24 Interview, Tilo Friedmann, see note 8. Also ratified by Jacobo Beltrán (see note 21) and Jose
Maria Alises, policy advisor to the Spanish Sports Minister.
25 Interview, Tilo Friedmann, see note 8.
26 CONV 783/03 ‘Summary report on the plenary session’ 16 June 2003 p.12.
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The ambition was plainly that an explicit reference to sport should help to
preserve sport’s autonomy, rather than because of any belief that the EU should
assume a more active regulatory role. This is a strategy of empowering the EU in
order to restrain it. However, the text agreed in 2003 was in this respect not
satisfactory to some concerned to defend sport’s interests. This is the second of
two occasions in the progress of negotiation where those pressing the interests of
sport were able to secure adjustment as a result of well-targeted lobbying. The
Treaty establishing a Constitution finally agreed in late 2004 included sport
alongside education, youth and vocational training as an ‘area of supporting,
coordinating or complementary action’, while the substantive elaboration provided
that ‘The Union shall contribute to the promotion of European sporting issues,
while taking account of the specific nature of sport, its structures based on vol-
untary activity and its social and educational function’ (authors’ emphasis).

What is the ‘specific nature of sport’? The notion was aired at the Convention.
In November 2002 a contribution by Duhamel and Beres simply proposed that the
Union be committed to recognise ‘the specificity of the sport’.27 The phrase also
appears in a small number of other contributions but its intended impact is not
elaborated.28 In general ‘specificity’ is best understood as the ‘next best’ argument
of sporting bodies after autonomy. Autonomy is a claim to immunity. Specificity is
a claim to have the law moulded in application to meet sport’s special concerns.
However, the concept was excluded from the text finally agreed by the Convention
in July 2003 and had to await agreement on the Treaty establishing a Constitution
in December 2004 for its re-emergence, in the form of the ‘specific nature of
sport’. Why was it added after the Convention had concluded its work?

The answer lies largely in lobbying by the IOC and the EOC, the support of the
sports ministers and, above all, to the important figure of the Italian Mario
Pescante. With the IGC under Italian presidency, Pescante had a perfect position,
for he was President of the EOC and, at the same time, Italian sports secretary.
Pescante was the sporting movement’s ‘Trojan horse’. The Italian presidency
(second half of 2003) organised an informal meeting of EU sports ministers in
Florence, where the objective was to consider the amendment of the Convention’s
version of the article on sport.29 Before that meeting Pescante circulated a draft of
a new version of the article. In it he put forward what could be considered the
maximum ambition of the sporting movement. It contained references to both the
autonomy and specificity of sport:

We were lucky that the IGC was under Italian presidency because Mario Pescante’s work
was extremely important and influential. The Italian presidency presented a new wording
for the article, different to the Convention’s. He [Pescante] wanted to include all our [i.e.

27 CONV 398/02 12 November 2002 page 4.
28 CONV 337/02 10 October 2002 (Tajani) (‘specificita’); CONV 478/03 10 January 2003
(Haenel et al).
29 Interviews: Jacobo Beltrán (see note 21), Tilo Friedmann (see note 8), Jaime Andréu, former
Head of the European Commission Sports Unit, Brussels 20 March 2006.
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the sports ministers’] objectives, namely sports autonomy, specificity, education and anti-
doping.30

During that meeting in Florence the sports ministers first agreed to maintain the
article on sport for the IGC and they then negotiated on the basis of Pescante’s
document:

We had to negotiate a lot because there was some opposition. We trimmed down the
Italian proposal, but I would say we reached a general agreement. There was only
opposition from the UK, Ireland and Denmark if I remember correctly. But it was more of
a formal opposition. That was an informal meeting of sports ministers, so they were very
cautious in not committing to anything formally. They said they had to report back. Yet,
there was a general sense that we needed to recover that article on sport. I think it was also
very important the agreement of the new Central and Eastern European Countries, who
were already participating in our meetings.31

The opposition of the British, Irish and Danish governments to the principles
agreed in Florence was overcome with a mixture of peer pressure from the other
Member States and high level lobbying by the IOC and the national Olympic
Committees of the affected countries. The British case was quickly solved once the
government realised it would be detrimental for the London 2012 bid to oppose the
IOC.32 There was still some way to go towards the final wording of the article on
sport. First, the informal agreement of the sports ministers had to be revised by the
legal service and ratified by the Member State representatives in the IGC (i.e. the
foreign affairs ministers). More importantly, the Commission was unhappy with
the agreement in Florence: ‘That text was difficult to accept, it gave too much
space to sports organisations, we could never allow that with the case law of the
Court, which is very clear’.33 Plainly the Commission has no veto and would have
been powerless had there existed a political consensus in favour of sweeping aside
the Court’s interventionist case law. However, as had already been plain in the
drafting of the Nice Declaration, there was no real appetite among national gov-
ernments to pursue such radical modification of the Treaty, and accordingly the
legal and political preferences of the Commission carried weight with the sports
ministers and with the IGC’s legal services. Negotiation during the final months of
the IGC further adjusted the text agreed in Florence:

The Commission was unhappy with the text we agreed in Florence. We had to negotiate
with them before the end of the IGC. We set up a negotiating party between the Member
States and the Commission that started to modify and trim down the text. Little by little,
meeting by meeting we went on trying to fine tune the article. In the end we got to a text

30 Interview, Jacobo Beltrán, see note 21. Pescante’s role has also been confirmed by Jaime
Andréu and Tilo Friedmann (see note 29).
31 Interview, Jacobo Beltrán, see note 21.
32 Interview Tilo Friedmann, see note 8.
33 Interview Jaime Andrew, see note 29.
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that the Commission was happy with and that we [the sports ministers] also accepted. Yes,
it is short, perhaps we could have said more about autonomy or specificity, but it covers
the objectives of the sports ministers.34

The text agreed between the sports ministers and the Commission is what was
finally accepted by the IGC in Naples in November 2003 and duly incorporated in
the body of the Treaty establishing a Constitution. Thus, the reference to the
specificity of sport that can be found in what is today Article 165 TFEU was
rescued by the sports ministers negotiating in 2003 with the Commission on the
basis of the proposal put forward by the sporting movement. It is a compromise in
true EU style. It is also a story which reveals sport’s lobbying expertise. The
intensity of interaction described in this paper, conducted entirely unnoticed on the
formal record of the Convention and the IGC, was skilfully guided through all
available fora, most prominently the Convention but also the subsequent IGC,
exploiting leverage over national governments and the Commission (in particular).
Sports bodies deserve to be understood as part of the fabric of ‘élite pluralism’
which characterises EU interest politics (Mazey and Richardson 2006, Coen
2007). In addition the shaping of the outcome confirms the highly influential role
played by the EU Presidency, both generally (Niemann and Mak 2010) and in the
particular context of negotiation over Treaty revision (Beach 2005). Sport enjoyed
the crucial advantage of an ‘insider’ within the IGC’s Italian Presidency, Mario
Pescante.

24.5 The Treaty of Lisbon

The Treaty establishing a Constitution, mortally wounded by its rejection in ref-
erenda in France and the Netherlands during 2005, was laid to rest in 2007. The
Lisbon Treaty was agreed in 2007 and, after unsteadily clearing a series of political
and constitutional hurdles, the Treaty entered into force on 1 December 2009.

The principal strategy behind the drafting of the Lisbon Treaty was that it
should be sufficiently different from the Treaty establishing a Constitution to
justify withdrawal of the promise of a referendum (everywhere but Ireland) but not
so different that the substance of the planned institutional reforms would be lost.
How different it truly was remains a matter of persisting controversy (Dougan
2008), but in the particular case of sport the narrative is one of consistency. What
was agreed in the Treaty establishing a Constitution was left untouched in 2007 as
the Lisbon Treaty was negotiated and agreed. The deals had been done: for sport,
Lisbon left the package untouched.

The Lisbon Treaty therefore brings sport within the explicit reach of the
founding Treaties for the first time. In formal terms, it is profoundly significant.
However, the detailed content of this competence newly granted by the Member

34 Interview Jacobo Beltrán, see note 21.
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States to the EU is far less remarkable. Title XII of Part Three of the TFEU covers
Education, Vocational Training, Youth and Sport. Article 165 TFEU stipulates that
the Union ‘shall contribute to the promotion of European sporting issues, while
taking account of the specific nature of sport, its structures based on voluntary
activity and its social and educational function’. And, pursuant to Article 165(2),
Union action shall be aimed at ‘developing the European dimension in sport, by
promoting fairness and openness in sporting competitions and cooperation
between bodies responsible for sports, and by protecting the physical and moral
integrity of sportsmen and sportswomen, especially the youngest sportsmen and
sportswomen.’ Article 165(3) adds that the Union and the Member States ‘shall
foster cooperation with third countries and the competent international organisa-
tions in the field of education and sport, in particular the Council of Europe’.

24.6 Assessment: A Declaration of Peace?

A Treaty which ignored sport completely was a Treaty which, in the hands of the
Court and the Commission, controlled sporting autonomy with some vigour.
Absent political consensus conducive to granting sport exemption from the Treaty,
the ‘next best’ solution for those engaged in sports governance was to write sport
into the Treaty in a way that would constrain the interventionist tendencies of the
EU’s institutions. This is the motivation that drove the adjustments made by the
Lisbon Treaty.

However, the terms of the new provisions are sufficiently ambiguous to guar-
antee further disputes about the impact of EU law on sporting practices. This is no
declaration of peace.

Article 165 TFEU creates a legislative competence pertaining to sport and
allows a budget to be dedicated to sport. The first EU Sports Council met under
Spanish Presidency in May 2010. However, there is no likelihood of dramatic
change. The newly created legislative competence is ‘supporting’, the weakest
type available to the EU under Article 6(e) TFEU. Article 165(4) TFEU adds that
the Parliament and Council may adopt ‘incentive measures’ but they may not
harmonise laws concerning sport. There is no suggestion in the Treaty that the
Union is equipped to play a powerful role in regulating sports governance. This is
firmly in line with the plan mapped out by the Commission in its 2007 White Paper
on Sport, designed to provide a framework for the EUs activities whether or not
the Lisbon Treaty secured approval (European Commission 2007A, B). The White
Paper, like the Nice Declaration before it, is pitched in terms which are deferential
to the value of sites for the regulation of sport other than the EU in general and the
Commission in particular. It declares that sporting organisations and Member
States have a primary responsibility in the conduct of sporting affairs.

It is significant that after the Lisbon Treaty reforms sporting bodies can no
longer claim that sport is none of the EU’s business. Instead one would expect
them to claim that it is the EU’s business but only to a limited extent, and only in
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so far as respect is shown for its ‘specific nature’. The key to the Lisbon adjust-
ments will be whether they affect the interpretation of the Treaty provisions on free
movement and competition which the Court and Commission have applied to sport
ever since the Walrave ruling in 1974.

It is possible that the ‘specific nature’ of sport will be found to amount to
nothing different from matters which the Court and Commission have in the past
been prepared to admit to the legal analysis of the compatibility of sporting
practices with the Treaty – such as the place of national representative teams and
the need for uncertainty of outcome. Even in advance of the Lisbon Treaty, the
Commission’s 2007 White Paper included a section entitled ‘The specificity of
sport’ (European Commission 2007A: para. 4.1). This is to be approached through
‘two prisms’, dealing with the specificity of sporting activities and of sporting
rules (separate competitions for men and women, limitations on the number of
participants in competitions, the need to ensure uncertainty concerning outcomes
and to preserve a competitive balance between clubs taking part in the same
competitions) and the specificity of sport structures (the autonomy and diversity of
sport organisations, a pyramid structure of competitions from grassroots to elite
level connected by solidarity mechanisms, the organisation of sport on a national
basis, and the principle of a single federation per sport). A general exemption from
the Treaty is ‘neither possible nor warranted’ (European Commission 2007B: 69,
78); and there is a need for case-by-case scrutiny. The problem from the per-
spective of sport is that these concessions to ‘specificity’ are made on the terms
dictated by the decisions of the Court and the Commission. This anxiety had
driven the Independent European Sport Review, published in 2006 (Arnaut 2006)
and heavily influenced by UEFA, which deployed the discourse of ‘specificity’ in
pressing for a wider exclusion from the Treaty than the case law of the Court
admits (Miettinen 2006). The 2007 White Paper largely ignores this plea. Con-
sequently it generated renewed criticism that the conditions imposed on sporting
autonomy by EU law are inapt to take account of the particular features of sport
and that in any event their case-by-case application breeds unpredictable disrup-
tion (Hill 2009). The fear for sports bodies is that the Lisbon reforms are simply
more of the same.

After Lisbon the Treaty’s explicit recognition of sport’s ‘specific nature’ will
doubtless provide the first line of defence. And it is at least possible that the Court
and the Commission will be tempted to show a greater deference to sporting
choices than they did prior to the entry into force of the Lisbon Treaty. Union
action shall be aimed at ‘developing the European dimension in sport, by pro-
moting fairness and openness in sporting competitions and cooperation between
bodies responsible for sports, and by protecting the physical and moral integrity of
sportsmen and sportswomen, especially the youngest sportsmen and sports-
women.’ This is a mix of the obscure and self-evident. ‘Fairness’ could be a glib
notion which has no policy bite or it could convey a very specific commitment to
competitive balance. Sports bodies might argue that practices which restrain
competition should nonetheless be treated as compatible with the Treaty in so far
as they achieve a better balanced distribution of wealth within a sport as a device
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to promote ‘fairness’. This has particular resonance in the matter of sale of
broadcasting rights, where sporting bodies have frequently though with mixed
success argued that joint, rather than individual, selling should be treated as a
justified means to raise income which can be spread in order to improve ‘soli-
darity’ in the game (Parrish & Miettinen 2009, Weatherill 2010). The problem for
sports bodies is that the place where resolution of these finely balanced issues
occurs is the place where it has always occurred: before the Commission or
ultimately the Court. Sporting bodies have achieved a protection of sorts in the
Treaty, but they have not escaped the grip of the EU institutional architecture.

24.7 Conclusion

On 30 November 2009, the day before the entry into force of the Lisbon Treaty,
IOC President Jacques Rogge commented that ‘It really is time to move from a
case-by-case approach to an environment where the specific characteristics of
sport can be taken into account properly’.35 This was quickly followed up by
publication of a ‘Common Position’ on the implementation of the TFEU (Olympic
and Sports Movement 2010). Twin themes animate the document: a desire for
more concrete guidance on the impact of EU law and pressure for confirmation of
the autonomy of sports organisations. It is declared (p. 2):

The Olympic and Sports Movement must be a key player in defining which sporting rules
shall be recognised as specific, and accordingly are to be governed uniquely by sports
federations. The intention is not to obtain an exemption from EU law, but a specific
application of EU law to sport.

This is a good deal more subtle than past pleas for a sporting exemption,
commonly accompanied by aggressive disdain for the EU’s pretensions. More-
over, as part of a strategy of ensuring participation and influence, it is proposed to
extend existing cooperation between the Olympic and Sports Movement and the
Commission to include also permanent consultation with the Parliament and the
EU Sports Council. A failed strategy of ‘keep the EU out!’, which would have
been realised only by the total exemption of sport from the EU Treaty, has been
replaced by a preference to work more co-operatively while seeking to use the
EU’s own Treaty, and most of all its reference to the ‘specific nature’ of sport, as a
basis for confining its intrusion. This was the story behind the negotiations at the
Convention and again at the IGC, and it is the blueprint for the future. It is,
however, not clear whether the Lisbon Treaty, despite bringing sport explicitly
within the Treaty for the first time, has changed the scope or character of the
conditional autonomy from EU law that sport has long been forced to tolerate. One
may therefore predict a re-affirmation of strategies of co-operation with the EU’s

35 ‘Lisbon Treaty gives a boost to sport’, 30 November 2009, https://www.sportsfeatures.com/
presspoint/pressrelease/50491/lisbon-treaty-gives-a-boost-to-sport.
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institutions, because ultimately sporting bodies will have to win their battles to
protect their preferred methods of operation at the same venues as before, in
Luxembourg and in Brussels.
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