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The expendibles: do sports people 

really assume the risk of injury?1

Part two2

3

-

striction and will apply only if the defend-

meets all the requirements for the defence. 

This is where consent to injury, as a de-

fence in the context of sports, becomes 

-

This means that the party concerned 

-

appreciate the consequences if such risks 

should be realised.4

contractual capacity. 

The position in respect of consent where 

5 Where a child cannot 

of the child.6

the child.7

whether by the child himself, whether by a 

apparent consent to injury associated with 

that, is not in the best interest of the child 

-

questionable.

This means that a party can consent only if 

that party is aware of the risk, understands 

Union National South British In-

surance Co Ltd v. South African Railways 

and Harbours8 9

is required by the employment contract to 

take the risks associated with their work 

and workplace and, therefore, cannot con-

sent freely to the risk concerned. Such an 

approach makes sense, because to hold 

-

lation on occupational health and safety.10 

Since professional players, at least as far 

-

sports clubs or federations,11 this would 

mean that consent to injury in the context 

of professional sport cannot justify other-

wise unlawful conduct.

possible harm or risk.12  

Fourthly, the player must fully appreciate 

what the nature and extent of any obtru-

sion can be.13 -

risks normally associated with the particu-

lar sport, but must also understand what 

the consequences would be if the risk is 

actually realised. This aspect formed the 

-

(NFL).14 The players claimed that the NFL 

side-effects of concussions in football 

downplay or conceal those risks.15 There 

-

consented to the risks of concussion when 

wonder that the NFL settled the case for 
16  

-

juries and it seems that the problem may 
17 This, 

in itself, means that participants may not 

understand the risks normally associated 

with their sports or what consequences, 

result if the risk actually occurs.

extent of any possible harm or risks as-

fully appreciate the nature and extent of 

-

and non-terminal medical condition from 

44 suffer.18

hospital.19

between 15 and 19 years, sports-related 
20

other words, the risk of injury in sports is 

cannot foresee that participation in social 

risks of injury.

Fifthly, the party concerned must indeed 

from the facts and is usually found to exist 

if a party understands the nature and ex-

tent of the risk, as well as the consequenc-

es if harm may befall him.21 Knowledge, 

appreciation, consent,

Waring and Gillow Ltd v. 

Sherborne.22 

Finally, the consent must be lawful.23 This 

-

-
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the sport.24   

-

kind of conduct can be accepted as inher-

ent in the sport concerned.25 This cannot 

requires that a player must be aware of the 

nature and extent of the risk to which he 

is exposed.26 Where a player plays in ac-

cordance with the rules and an opponent 

player and the opponent had the oppor-

tunity beforehand to consider the rules 

subconsciously appreciate the risks asso-

-

ticular sport and in the process an oppo-

that the player and the opponent could 

in the sport and will necessarily assume 

-

the possible ways in which the rules of the 

it is, therefore, not possible to appreciate 

-

carrier by the neck, is unlawful.27 Where 

holds the ball carrier by the neck while 

both players stay on their feet, the rule is 

run at full speed in opposite directions and 

-

but not in the second example, requires a 

any of the requirements for consent as de-

-

-

when he tackles an opponent or a boxer 

a boxer, who deliberately punches his op-

who deliberately collapses a scrum so that 

the basis of another, non-sports example. 

-

-

ises, assumes the risk that there is indeed 

seam of his trousers. Or he may encounter 

-

which can do no harm, except perhaps by 

28  

the premises. This can happen because 

reason is not really important. The point is 

that it is not reasonable to now say that the 

the premises. 

leads to the injury of a player, can be com-

consented to that risk. This does not mean 

rules and in the process injures another 

player, is necessarily liable. Where a play-

-

can be accepted as inherent or reasonably 

expected in the particular sport, it can be 

said that the offender has not acted with 

a player injures an opponent. 

-

lates the rules and in the process an op-

ponent is injured, that amounts to battery 

and such a player cannot raise consent as 

held liable in 29 for an in-

-

ent sustained a serious neck injury in the 

process. The court rejected the defence of 

consent, because the appellant committed 

30

rules and in the process another player 

cases based on consent, cannot be sup-

ported. This condones wilful misconduct 

and is contrary to the established principle 

own wilful misconduct.31 -

trary to the applicable common law prin-
32 explains, for 

example, that someone is not liable for 

animus no-

cendi 

that a player, who deliberately breaks the 

-

metrically opposed to the principles of 

-
33 states 

security of person and this includes the 

-

lence, whether public, whether from pri-
34

own bodies.35 

36 
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-

-

-

tle as possible.37 Such a narrow approach 

that can relate only to the risks inherent 

-

-

ised sport takes place in accordance with 

some complex contractual relationships.38 

therefore, not only wilful misconduct, it 

also amounts to the deliberate breach of 

way. Thirdly such an approach would also 

undermine attempts by sports federations 

-
39 states:

“National federations must assume full 

responsibility for the safety issues within 

their sport and recreation disciplines.”

One way in which sports federations ad-

dress safety issues in their sport is by 

law 10:

“Foul play is anything a player does 

within the playing enclosure that is 

against the letter and spirit of the Laws 

of the Game. It includes obstruction, un-

fair play, repeated infringements, dan-

gerous play and misconduct which is 

prejudicial to the Game.”

require only play in accordance with the 

-
40 

correctly remarks:41 

“If the contact was deliberate then bat-

tery would be committed and, in par-

ticular, the plaintiff would be considered 

not to have consented to any intentional 

contact in deliberate breach of a rule 

designed to protect player safety.”

-

42

it, be said that the public interest accepts 

sport. 

Opie43

torts should be applied to sport and that a 

assessed on the basis of what is reason-

-

as occurred in 44, where 

breach of the rules has been committed, 

simply apply the ordinary principles of 

in a particular sport.

claims on the basis of sports injuries were 

-

course on this issue because they often 

alluded to the assumption of risk which 

the comments are analysed, it becomes 

cases mainly on the basis of the ordinary 

This is the approach the court followed 

in 

Ltd45, where a spectator was fatally in-

taken reasonable precautions to ensure the 

-

sider the defence of consent.46 This is also 

Clark v. Welsh47

48 

“After all, opposing players can already 

sue each other for intentionally and 

sue the referee for negligent failure to 

-

istrator that dons the mantle of an oc-

cupier assumes well-established duties 

of care towards players, spectators and 

duty of care is not negated merely be-

cause participation in the sport is vol-

untary.”

49

that the defendant’s conduct that led to the 

the circumstances of the case. Lord Don-

-

Condon v. 

Basi, where he found a footballer liable 
50 The 

Simms v. 

Leigh Rugby Football Club Ltd51 when 

he held52 that the club was not liable for 

-

plied where the courts in Smoldon v. Whit-

worth53 and Vowles v. Evans54 found that 

referees were liable for injuries sustained 

by players after the referees had failed to 

apply certain rules strictly.

55 had to determine whether a bas-

ketball player could be liable under art. 

-

sonal foul occurs when a player, contrary 

had to determine whether the particular 

-

-

fraction of the rules would be considered 

player, who competes for the ball, will 

-

a fairly common occurrence in the sport 

and is, therefore, reasonable.

Despite what is often said,56 it would, 

-

the premise that participants consent to 

the risks associated with the sports. On the 

contrary, in more and more cases, the prin-

to injury has only once been successfully 

to a sports injury.57

of consent to injury as a defence can be 

a reasonable way injures an opponent, as 
58 there is no question 

-

quently not be held liable for the injury 

to his opponent. This is probably what 
59 
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can reasonably be expected to occur in a 

-

that consent to injury in the context of 

sport, particularly in cases where the rules 

shaky foundations.

Extent of sports injuries

There is still one more policy considera-

a claim for sports injuries. Statistics show 

that sport, especially professional sport, 

-

ties in which a person can participate.

 

football players conducted in 2013 by the 

Fédération Internationale des Associa-

tions de Footballeurs Professionnels -

-

those injuries.60

61

62

63 

When the number of injuries that results in 

-
64 When only matches are taken 

into consideration, the injury rate is 27.7 

injuries per 1,000 hours.65 

13.6 injuries per 1,000 hours.66

-

juries per 1,000 hours.67

-

-

-

players in this tournament is 9.2 injuries 

per 1000 hours.68

matches was 83.3 per 1000 hours, while 

2.1 injuries were recorded per 1,000 hours 
69 

of the depths at which some operations 

take place, is 2.6 injuries per one million 

hours,70 it becomes apparent that sport 

match that will require absence from train-

-

record between 9,000 and 14,000 injuries 

-

not be able to bear the economic burden. 

are not liable to workers for such injuries. 

-

71

“The coroner ruled industrial disease, 

dad’s job had killed him and in any 

other profession that would have had 

football. It was like [The FA] were trying 

to wriggle out of it and that’s wrong.”72  

-

ture. The statistics also show, in contrast 

to other industries, where the safety record 

was found that sports injuries increased 

were sports injuries, but, by 2001, sports 

treated in hospitals.73  

One explanation may be that more people 

in sport, but this cannot explain the full 

extent of the increase. The same trend is 

found that the number of injuries sustained 

from 47 injuries per 1,000 hours dur-

2000.74

1998.75 -

injuries per 1,000 hours.76  

amateur sport prior to 1995, but became 

a professional sport in 1995.77

and better conditioned and, therefore, less 

prone to injury.

78 has shown 

-

toms. The study also showed that players, 

-

juries, are four times more likely to report 

mental problems than other players.79 

-

tion that athletes are seen as expendable 

of sport.80

it with , consent to 

injury or assumption of the risk of injury. 

-

that falls more on occupational health and 

safety, this mentality just cannot be toler-

ated anymore.81 

extent of sports injuries is concerned, on 

-

plode spectacularly when former players 

effects of sports injuries they sustained 

sports federations, such as the NFL in the 

is concerned, time has already run out, and 

such as fees for medical tests, are taken 

into account in addition to the settlement 

amount.82 

This is just one medical condition, and 

-
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-

-

also institute claims to compensate them 

sport. The possibility exists that other 

-

-

naut, who sustained head injuries in a fall 

83  

-

84 while two professional wrestlers 

-

tainment.85 -

86 There 

87 Time will tell whether these play-

-

Conclusions

to injury or assumption of risk of injury. 

case, problematic in the context of sport 

and it is not so clear that the defence 

summaries it nicely in Agar v. Hyde:88 

“Voluntary participation in a sporting 

activity does not imply an assumption of 

any risk which might be associated with 

of a duty of care in any other participant 

or in any person in any way involved in 

or connected with the activity.”

89

-

fused the discourse on liability for sports 

with sports which players apparently as-

fact, been decided on the basis of consent 

90 

Sports federations establish the rules ac-

it is, consequently, within their control to 

players. 

from time to time, die in Formula 1,91 -

-

duced since the 1980s, with the result that, 

-

2015 from injuries he sustained in a freak 

Grand Prix on 5 October 2014.92 

more and more on player safety. World 

separate website dedicated to player wel-

fare, with detailed information on concus-

recognise and remove, if in doubt sit 

them out 93  

already learnt this lesson.94

other sports federations to take note and 
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